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ARGUED  AND  DETERMINED 
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AT  ATLANTA, 

DECEMBER    TERM,  1869. 


PBKSBilt—JOSEPH  E.  BROWN,  Chiep  Justice. 

H.  K.  McCAY,         I  JUDGES 
HIRAM  WARNER, /•'^^^''®- 


Jakbb  Stewart  and  A.  S.  Cutts,  plaintiffs  in  error,  vs. 
Benjamin  Mordecai,  defendants  in  error. 

(McCat,  J.,  hariDg  been  of  counsel  below,  did  not  preaide  in  this  oaae.) 

!•  H.,  a  citizen  of  South  Carolina,  commenced  his  action  against  C.  and 
S.,  ii}  the  Courts  of  this  State,  on  a  note  and  a  proceeding  to  foreclose 
t  mortgage  on  real  estate  of  S.  Pending  the  actions,  S.  filed  his  bill 
MMQst  M.  and  C,  alleging  that  he  was  only  a  surety  for  C.  on  the 
fiote  and  gare  the  mortgage  on  his  real  estate  to  M.  for  the  accommo- 
^on  of  C,  and  that  C.  had  paid  a  large  amount  of  usurious  interest 
^0  M.,  and  that  C.  had  consented  to  transfer  to  him  his  claim  against 
H.,  and  prayed  to  be  subrogated  to  the  rights  of  C.  and  that  the 
^lurious  interest  paid  by  C.  might  be  credited  on  the  note  held  by 
*X*  M.  filed  his  petitiod  and  affidavit,  stating  that  he  had  reason  to, 
ttd  did  believe,  that,  from  prejudice  or  local  infiuence,  he  would  not 
■tible  to  obtain  justice  in  the  State  Court :  Heldf  that  M.  had  a  right 
^kve  the  case  transferred  to  the  United  States  Circuit  Court,  under 
^^AeU  of  Congress  passed  27th  July,  1866,  and  2d  March,  1867. 
i'^lfjlM  vol  having  been  filed  by  S.  against  M.,  who  was  a  citizen  of  a 
lather  than  that  in  which  the  suit  was  brought,  for  the  purpose  of 
ling  or  eivjoining  him,*'  M.,  on  making  the  affidavit,  and  giving 
nqnired,  was  entitled  to  the  transfer,  as  a  final  determination 
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of  the  coDtroversy,  so  far  as  it  concerns  hintj  can  be  bad  in  tbe  United 
States  Courts,  without  tbe  presence  of  C. ,  tbe  other  defendant. 
8.  Tbe  affidavit  filed  in  such  casoi  can  not,  under  tbe  Act  of  CongresSi 
be  traversed  in  tbe  State  Court. 

Motion  to  transfer  case  to  United  States  Circuit  Court. 
Before  A.  R.  Brown,  Esq.,  Judge  pro  hoc  vice,  Sumter 
Superior  Court,  April  Term,  1869. 

This  cause  was  twice  before  this  Court  before.  See  Mor- 
decai vs.  Stewart,  36th  Ga.  R.,  126,  and  37th  Ga.  R.,  364. 

It  will  be  remembered  that  Mordecai,  a  citizen  of  South 
Carolina,  brought  a  suit  against  Cutts,  as  maker,  and  Stewart, 
as  endorser,  upon  a  promissory  note,  and  began  a  statutory 
foreclosure  of  a  mortgage  made  by  Stewart  to  Mordecai  to 
secure  said  note,  and  that  Stewart  had  filed  a  bill  against 
Mordecai  and  Cutts,  averring,  among  other  things,  that  Cutts 
was  insolvent,  that  he,  Stewart,  was  only  an  accommodation 
endorser,  and  that  Cutts  had  paid  Mordecai  much  usury,  and 
prayed  that  Stewart,  by  subrogation,  should  have  said  usury 
credited  on  said  note.  This  bill  also  enjoined  Mordecai  from 
dismissing  his  said  suits.  All  this  litigation  was  pending  in 
April,  1869,  in  Sumter  county,  Georgia,  of  which  Stewart 
and  Cutts  both  are  citizens. 

Mordecai  then  petitioned  the  Superior  Court  of  Sumter 
county  for  the  removal  of  said  causes  into  the  Fifth  Circuit 
Court  of  the  United'  States  for  the  Southern  District  of  (Geor- 
gia. Judge  Clark,  being  related  to  one  of  the  parties, 
would  not  preside,  and  by  consent,  Adam  R.  Brown,  Esq.^ 
a  member  of  the  bar,  was  made  Judge  pro  hao  vice. 

The  application  was  in  proper  form,  and  averred  that 
Cutts  was  not  a  necessary  party,  in  said  Circuit  Court,  to 
the  adjustment  of  the  rights  of  Mordecai  and  Stewart. 

Stewart's  counsel  proposed  to  traverse  the  averment  in 
Mordecai's  affidavit,  that  he  had  reason  to  believe,  and  did 
believe,  that,  from  local  influence^  he  would  not  be  able  to 
obtain  justice  in  said  causes  in  said  State  Court,  but  the 
Judge  would  not  allow  it  traversed.  They  then  objected  to 
the  removal  to  said  Circuit  Court^  upoo  the  grounds  tliat 
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Mordeeai  had  elected  his  forum  bj  suing  in  Sumter  Superior 
Court  and  was  bound  tjiereby,  and  that  Cutts  was  a  necessary 
party  in  the  bill,  and  for  that  reason  the  said  Circuit  Court 
could  not  take  jurisdiction  of  the  bill.  These  objections  were 
overruled,  and  orders  were  passed  transferring  said  causes  as 
prayed  for. 

The  refusal  to  allow  the  traverse,  and  the  overruling  of 
said  objections,  are  assigned  as  error. 

Hawkins  &  Burke,  Lyon,  DeGbaffenreid  &  Irvin, 
for  plaintiffs  in  error. 

NiSBETS  &  Jackson,  for  defendant,  cited  Act  of  Congress, 
1866,  4  Abbott's  Dig.,  76 ;  the  Act  of  Congress  of  1867  (on 
the  subject  of  such  removals);  18th  Howard,  467;  4th  Mc- 
Lean, 202 ;  5th  McLean,  342 ;  2d  Blatch,  304 ;  6th  McLean, 
13;  15th  Howard,  198;  2d  Sumner,  . 

Brown,  C.  J. 

We  think  there  can  be  no  great  difficulty  about  this  case. 
The  Act  of  Congress  of  27th  July,  1866  (14  U.  S.  Statutes  at 
large,  306),  provides,  in  substance,  that  if,  in  any  suit  al- 
ready commenced,  or  that  may  hereafter  be  commenced  in 
any  State  Court,  by  a  citizen  of  the  State  in  which  the  suit 
was  brought  against  a  citizen  of  another  State,  the  matter  in 
dispute  exceeds  the  sum  of  five  hundred  dollars  exclusive  of 
costs,  and  if  the  suit,  so  far  as  relates  to  the  defendant  who  is 
the  citizen  of  a  State  other  than  that  in  which  the  suit  is 
brought,  is  or  has  been  instituted  or  prosecuted,  for  the  pur- 
pose of  restraining  or  enjoining  him,  or  if  the  suit  is  one  in 
which  there  can  be  a  final  determination  of  the  controversy 
flo  far  as  it  concerns  him,  without  the  presence  of  the  other 
ddendants  as  parties  in  the  cause,  then  and  in  every  such 
m^  the  defendant,  who  is  a  citizen  of  a  State  other  than 
IkKk  in  which  the  suit  was  brought,  may  at  any  time  before 
^JHn  trial  or  final  hearing  of  the  case,  file  a  petition  for  the 
^M^onJ  of  the  cause,  as  against  him,  into  the  next  Circuit 
jfiknl  of  the  United  States  to  be  held  in  the  district  where 
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the  suit  is  pending,  and  offer  good  and  sufficient  security  for 
his  entering  in  such  Court,  on  the  first  day  of  its  session, 
copies  of  said  process  against  him,  and  of  all  pleadings,  depo- 

I  sitions,  testimony,  and  other  proceedings  in  said  cause  affect- 
ing or  concerning  him,  and  also  for  his  then  appearing  and 
entering  special  bail  in  the  case,  if  special  bail  was  originally 
required  therein ;  and  it  shall  be  thereupon  the  duty  of  the 
State  Court  to  accept  the  security  and  proceed,  no  farther  in 
the  cAuse  against  the  defendant  so  applying  for  its  removal ; 
and  any  bail  that  may  have  been  originally  taken  shall  be 
discharged,  and  the  said  copies  being  entered  as  aforesaid  in 
such  Court  of  the  United  States,  the  cause  shall  then  proceed 
in  the  same  manner  as  if  it  had  been  brought  there  by  ori- 
ginal process  against  the  (Jefendantf  who  shall  have  so  filed  a 
petition  for  its  removal  as  above  provided.  It  is  also  pro- 
vided that  such  removal  of  the  cause,  as  against  the  defend- 
ant petitioning  therefor,  into  the  United  States  Court,  shall 
not  be  deemed  to  prejudice  or  take  away  the  j*ight  of  the 
plaintiff  to  proceed  at  the  same  time  with  the  suit  in  the 
State  Court  as  against  the  other  defendants,  if  he  shall  de- 
sire to  do  so. 

By  the  Act  of  Congress  passed  2d  March,  1867  (14  U.  S. 
Statutes  at  large,  558),  it  is  declared  that,  where  a  suit  is  now 
pending,  or  may  hereafter  be  brought,  in  any  State  Court,  in 
which  there  is  a  controversy  between  a  citizen  of  the  State  in 
which  the  suit  is  brought  and  a  citizen  of  another  State,  and 
the  matter  in  dispute  exceeds  the  sum  of  five  hundred  dol- 
lars exclusive  of  costs,  such  citizen  of  another  State,  whether 
he  be  plaintiff  or  defendant,  if  he  will  make  and  file  in  such 
St^te  Court  an  affidavit,  stating  that  he  has  reason  to  and 
does  believe,  that  from  prejudice  or  local  influence  he  will 
not  be  able  to  obtain  jiistice  in  such  State  Court,  may  at  any 
time  before  the  final  hearing  or  trial  of  the  suit,  file  a  peti- 
tion to  such  State  Court,  tor  the  removal  of  the  suit  into  the 
next  Circuit  Court  of  the  United  States,  to  be  held  in  the 
district  where  the  suit  is  pending;  and  offer  good  and  suffi- 

^  cient  security  for  his  entering  in  such  Court  on  the  first  day 
of  its  session  copies  of  all  process,  pleadings,  depositions, 
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testinionj,  and  other  proceedings  in  such  suit,  and  doing 
such  other  appropriate  acts  as  by  the  Act  to  which  this  Act 
is  amendatory  (Act  of  July  27,  1866)  are  required  to  be 
done  upon  the  removal  of  a  suit  into  the  United  States 
Court;  and  it  shall  be  thereupon  the  duty  of  the  State 
Court  to  accept  the  security  and  proceed  no  farther  in  the 
suit ;  and  the  said  copies  being  entered  as  aforesaid  in  such 
Court  of  the  United  States,  the  suit  shall  there  proceed  in 
the  same  manner  as  if  it  had  been  brought  there  by  original 
process ;  and  all  the  provisions  of  the  Act  to  which  this  is 
amendatory  respecting  any  bail,  attachment,  injunction,  or 
other  restraining  process,  and  respecting  any  bond  of  indem- 
nity, or  any  obligation  given  upon  the  issuing  or  granting 
any  attachment,  injunction,  or  other  restraining  process,  shall 
apply  with  like  force  and  eifect  in  all  respects,  to  similhr 
matters,  process,  or  things,  in  the  suit  for  the  removal  of 
which  this  Act  provides. 

But  two  points  were  seriously  insisted  upou  in  the  argu- 
ment for  the  plaiutiff  in  error.  First,  that  Stewart  had  the 
right  to  traverse  the  affidavit  of  Mordecai  filed  in  conformity 
to  the  above  recited  Acts.  Second,  that  the  United  .States 
Circuit  Court  can  not  take  jurisdiction  of  the  case,  because 
Cutts,  who  is  a  party  defendant  with  Mordecai  In  the  bill,  is 
a  citizen  of  Georgia,  and  his  rights  can  not  be  adjudicated  in 
the  Circuit  Court,  in  the  same  State  in  which  the  complain- 
ant in  the  bill  resides. 

It  is  sufficient  reply  to  the  first  ground  to  say  that  the 
Act  of  Congress  is  plain  and  imperative.  It  leaves  nothing 
to  construction.  When  the  affidavit  is  filed  and  the  bond 
given  as  required  by  it,  it  declares  that  it  shall  be  the  duty 
of  the  State  Court  to  accept  the  security,  and  proceed  no  fur- 
&er  in  the  suit.  If  a  traverse  of  the  affidavit  should  be 
aOowed,  and  a  trial  had  upon  it,  this  would  be  a  further 
ipmeeding  which  is  forbidden  by  the  Act.  Besides,  the 
of  the  law  is  against  this  view.  If  the  prejudice  or 
inflaence  does  in  fact  exist,  which  denies  justice  to  the 
of  the  other  State,  who  makes  the  affidavit,  it  would 
the  same  denial  of  justice,  perhaps  in  a  greater  degree^ 
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on  the  trial  of  the  issue  formed  upon  the  traverse  of  the  affi- 
davit. 

We  are  equally  clear  that  the  other  ground  can  not  be 
sustained.  Here  the  suit  or  bill  was  brought  by  Stewart 
against  Mordecai,  a  citizen  of  South  Carolina,  who  was  plain- 
tiflF  in  the  common-law  proceeding,  for  the  "  purpose  of  re- 
straining and  enjoining  him."  This  is  one  ground  for  the 
transfer.  Another  is  that,  "  there  can  be  a  final  determina- 
tion of  the  controversy,  so  far  as  concerns  Aim,  in  the  United 
States  Court,  without  the  presence  of  Cutts/'  If  the  claim 
set  up  by  Stewart,  to  have  the  note  on  which  he  is  a  surety 
credited  with  the  amount  of  usurious  interest  paid  by  Cutts 
to  Mordecai  in  oth^r  transactions,  can  be  sustained  at  all,  it 
can  be  sustained  as  well  without  the  presence  of  Cutts  as  a 
party  as  if  he  were  present.  If  the  amount  should  be  al- 
lowed, and  it  is  sufficient  to  satisfy  the  note  on  which  he  is 
surety  for  Cutts,  the  verdict  must  be  for  him  in  the  State 
Court  or  the  United  States  Court;  if  not,  it  could  not  be  for 
him  in  either.  If  it  entitles  him  to  a  credit,  he  can  get  the 
benefit  of  it  in  either  Court.  If  he  needs  the  testimony  of 
Cutts,  he  can  have  it  under  the  rules  of  evidence  \yhich  pre- 
vail in  either  Court.  Why  then,  may  not  the  final  deter- 
mination of  the  controversy,  so  far  as  it  concerns  Mordecai, 
be  reached  in  the  United  States  Courts  without  the  presence 
of  Cutts  as  a  party,  and  with  as  much  justice  to  Stewart  as  if 
Cutts  were  a  party? 

But  it  is  said  the  right  of  Cutts  can  not  be  protected  in 
this  way.  Why  not?  If  Stewart  can  set  tip  the  usury,  and 
defeat  the  recovery  of  Mordecai,  it  will  inure  to  the  benefit 
of  Cutts  as  much  as  if  he  were  a  party.  If  Stewart  shows  in 
the  United  States  Court  that  the  debt  is  paid,  and  <gets  judg- 
ment accordingly,  Cutts  is  no  longer  liable  upon  it,  either  in 
the  State  or  Federal  Courts.  And  if  the  amount  for  which 
Mordecai  is  liable  to  Cutts  exceeds  the  amount  of  the  note, 
so  as  to  entitle  Cutts  to  a  judgment,  he  is  not  barred  from 
recovering  it  in  a  proper  proceeding,  by  the  judgment  in  the 
United  States  Court  in  the  case  between  Stewart  and  Morde- 
cai.    The  Act  of  Congress  is  explicit^  that  the  removal  of 
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the  case  to  the  United  States  Court,  by  the  defendant  making 
the  application,  shall  not  be  deemed  to  "prejudice  or  take 
awaj  the  right  of  the  plaintiff  to  proceed  at  the  same  time 
with  the  suit  in  the  State  Court  against  the  other  defendants, 
if  he  shall  desire  to  do  so."  In  other  words,  the  removal  of 
the  case  as  to  Mordecai,  amounts  to  a  severance,  and  autho- 
rizes the  litigation  to  be  conducted  partly  in  each  Court; 
provided  the  rights  of  Mordecai  can  be  determined  in  the 
United  States  Court  without  the  presence  of  Cutts. 

Again,  if  there  are  rights  between  Stewart  and  Cutts  to  be 
adjusted,  that  can  be  done  in  the  State  Court  as  well  as  if 
this  proceeding  as  td  Mordecai  had  not  been  transferred  to 
the  Federal  Court. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Samuel  Lindsey,  plaintiff  in  error,  vs.  B.  F.  Cock  et  al.y 

defendants  in  error. 

(McCat,  J.,  having  been  of  counsel  in  this  case,  did  not  preside.) 

A  sheriff  had  received  money  in  current  State  bank-bills  before  the  war, 
in  payment  of  the  sale  of  property  sold  by  him  as  sheriff,  which  money 
he  was  enjoined  from  paying  over  to  the  plaintiff,  and  pending  the  in- 
janction  he  voluntarily  loaned  out  the  money,  and  took  a  note  there- 
for, which  was  subsequently  paid  in  Confederate  money,  which  was 
worthless :  Held,  that  he  was  liable  for  the  value  of  the  State  bank- 
bills  which  he  received  for  the  sale  of  the  property,  ^t  the  time  he  was 
required  to  pay  over  the  same  to  the  plaintiff.  Ueldy  also,  that  when 
he  was  ruled  for  the  money,  and  stated  in  bis  answer  that  tlie  bank- 
bills  received  by  him  for  the  sale  of  the  property  had  become  of  little 
or  no  ealue,  he  could  not  be  made  liable  for  the  full  value  of  the 
bank-bills  upon  this  answer.  If  the  answer  was  not  true,  that  the 
bank-bills  which  he  received  were  of  but  little  or  no  value,  then,  the 
plaintiff  had  the  right,  under  the  3S78th  section  of  the  Code,  to  tra- 
verse the  same,  and  to  prove  the  value  thereof,  either  by  the  sheriff 
himself,  or  other  witnesses  ;  but  until  this  is  done,  the  answer  of  the 
sheriff  is  prima  facie  true,  that  the  money  which  he  received  became 
worthless  or  nearly  so  in  his  hands.  To  entitle  the  plaintiff  to  judg- 
ment apoQ  this  answer,  he  must  controvert  it,  and  show  that  the  bauk- 


8      SUPREME  COURT  OF  GEORGIA. 


Lindsey  vs.  Cock  et  al. 


bills  were  not  worthleasf  and  will  be  entitled  to  judgment  for  the 
amount  the  same  are  shown  to  be  worth  at  the  time  he  was  required 
to  pay  over  the  money. 

-    Rule  against  Sheriff.     Relief  Law.     Decided   hy  Judge 
Harrell.     Lee  Superior  Court.    September  Term,  1869. 

A  petition  for  a  rule  against  Lindsey,  former  sheriff  of  said 
county,  averred  that,  in  September,  1856,  as  sheriff,  he  sold 
certain  lands  of  A.  H.  Phillips,  under  fi.  fas.  against  Phillips, 
and  Zora  B.  Hayslip,  his  security,  all  of  which  were  controlled 
by  Hayslip,  for  $2,005,  and  besides  that  sum,  received  $146 
from  other  sources,  of  which  he  paid  Hayslip  $1400,  leaving 
in  his  hands  a  balance  of  $750,  which  Hayslip  and  Cock 
&  Thompson  each  claimed,  and  therefore  it  was  held  by 
Lindsey,  pending  their  litigation  on  that  point ;  in  March, 
1869,  Hayslip  and  Cock  &  Thompson  agreed  to  divide  this 
balance  and  jointly  prayed  that  Lindsey  show  cause  why  he 
should  not  pay  it  into  Court. 

In  his  answer,  Lindsey  said  he  sold  the  lands  for  the 
$2,005  and  paid  $1400  of  it,  in  October,  1866,  to  Hayslip, 
and  paid  Cock  $161  31,  at  one  time,  and  $26  24  at  another, 
leaving  in  his  hands  $417  45,  which  he  held  up  under  no- 
tices from  Cock  &  Thompson  and  the  administrator  of  J.  R. 
Rouse,  subject  to  the  order  of  the  Court,  and  being  always 
ready  to  comply  therewith.  This  fund  in  his  hands  became 
the  subject  matter  of  litigation  between  Cock  &  Thompson 
and  Hayslip,  and  Lindsey  "  desiring  to  secure  himself  as  far 
as  practicable  against  the  responsibility  which  its  custody 
imposed  upon  him,  let  the  same  out,  receiving  therefor  a  note 
on  James  Laramore  for  more  than  the  fund ;  that  said  Lara- 
more  was  perfectly  good  and  solvent  at  the  time  respondent 
received  said  note  on  him ;  that  during  the  late  war  Lara- 
more  tendered  payment  of  said  note  to  respondent,  in  Con- 
federate Treasury  notes,  and  respondent,  under  pressure  of 
pi^lic  opinion  prevailing  at  that  time,  and  not  knowing  but 
what  said  Confederate  Treasury  notes  would  prove  as  good 
and  as  valuable  as  the  bank-bills  which  had  come  into  his 
hands  by  the  sale  of  the  land  of  Phillips,  and  which  respon- 
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dent  bad  let  out  as  aforesaid,  accepted  the  same  in  payment 
of  said  note.  In  this  way,  and  with  the  utmost  good  faith 
on  the  part  of  respondent,  said  bank-bills  came  to  be  con- 
verted into  Confederate  money,  which  perished  in  his  hands. 
He  further  said  that  he  had  been  always  ready  to  pay  over 
said  money  bad  he  had  opportunity  to  do  so,  and  could  have 
done  so  safely  to  himself,  before  the  ruin  of  Confederate 
money,  but  bad  bad  no  opportunity,  because  the  parties  were 
still  litigating  over  said  fund,  that  even  the  bank-bills  which 
he  took  **  had  become  of  little  or  no  value  "  before  such  op- 
portunity was  presented.  He  said  he  had  received  no  profit 
by  this  transaction  and  thought  he  should  not  be  held  liable 
ibr  any  amount,  but  claimed,  if  he  was  liable,  "  the  benefit 
of  the  Relief  Law,''  because  this  loss  was  not  by  his  fault 
bat  by  reason  of  the  contesting  claims  of  said  parties,  and 
stated  that  when  he  got  said  money  he  was  worth  $20,000, 
and  by  the  results  of  the  war  and  without  his  fault  he  had 
loetall  but,  say,  $3,000  of  said  property.  He  also  claimed 
that  he  had  a  right  to  retain  $107  50  out  of  said  money  col- 
lected as  costs  due  on  fi.  fas.  against  Phillips,  under  which 
he  made  said  sales. 

This  answer  was  verified  as  required  by  the  statute.  To 
''so  much  of  it  as  set  up  the  loan  of  the  $417  to  Laramore, 
and  the  subsequent  collection  of  said  notes  in  Confederate 
Treasury  notes,  and  the  subsequent  loss  of  the  same,  as  a  dis- 
charge of  said  Lindsey  from  any  liability  for  said  sum  of 
money  or  any  part  thereof,"  and  to  "  so  much  of  it  as  sets  up 
the  Relief  Law  in  protection  of  said  Lindsey  from  liability 
for  the  whole  amount  of  said  money  or  any  part  thereof  so 
in  his  hands,"  the  movants  demurred.  The  demurrer  was 
sustained,  the  rule  was  made  absolute  against  Lindsey  for 
$417,  provided  that  as  to  the  $107  50  nothing  more  should 
be  done  till  a  trial  should  be  had  upon  the  issue  joined  as  to 
tliat  part  of  his  answer. 

Counsel  *fbr  Lindsey  say  that  said  order  of  the  Court  was 
I,  because  plaintiffs  could  not  proceed  by  rule  against 
r^  his  liability  as  sheriff  having  terminated  upon  the 
§Bag  of  aaid  injunction  bill ;  because  pending  said  litigation 
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Lindsey  was  a  depository,  and  is  entitled  to  show  the  loss  or 
destruction  of  the  fund  without  his  fault,  and  be  protected 
from  liability  as  such  fiduciaries  are  in  law  and  equity  ;  be- 
cause Lindsey  in  this  case  was  entitled  to  the  benefits  of  the 
"  Relief  Law;"  because  this  was  a  proceeding  in  equity,  and 
it  would  be  inequitable  to  cotnpel  Lindsey  to  hold  this  fund 
and  now  pay  it  notwithstanding  its  loss  or  destruction  by 
causes  over  which  he  had  no  control  and  in  which  plaintifis 
participated. 

By  a  note,  after  his  certificate,  the  Judge  said  ''  the  decis- 
sion  of  the  cause  allowed  Lindsey  to  show  on  what  bank  the 
bills  were,  with  a  view  of  charging  him  only  for  the  value  of 
the  bills.  The  judgment  of  the  Court  was  made  on  the  rule 
maty  the  answer  of  defendant  and  the  demurrer  of  plaintifis, 
and  upon  no  other  facts  not  set  forth  in  the  rule  nisi,  answer 
and  demurrer/'  There  was  no  allusion  to  any  bill  in  equity 
except  that  the  rule  had  for  its  caption  *'  Benjamin  F.  Cock 
and  John  Thompson  versus  2i0ra  B.  Hayslip,  and  Samuel 
Lindsy,  sheriff.  In  Equity,  in  Lee  Superior  Court.  Dis- 
covery. Relief  and  Injunction,''  and  the  rule  recited  as  the 
reason  why  Lindsey  had  the  money,  that  it  '^  was  claimed  by 
Hayslip  as  his  property,  but  his  title  thereto  was  contested 
by  Benjamin  F.  Cock  and  John  Thompson,'  and  the  settle- 
ment of  the  question  ns  to  whether  said  fund  belonged  to 
the  said  Benjamin  F.  Cock  and  John  Thompson  or  to  said 
Hayslip,  formed  one  of  the  issues  or  matters  of  litigation  in 
said  cause  in  equity." 

F.  H.  West,  C.  B.  Wootten,  Lochranb  &  Clabk,  for 
plaintiff  in  error,  said  Lindsey  was  but  a  trustee — 2  Bouv.  L. 
D. ;  Davis  vs.  Collier,  13  Ga.  R.,  485 — and  therefore  entitled 
to  the  benefit  of  the  Relief  Law.  Acts  1868,  page  148  ;  Huds- 
peth vs.  Johnson,  34  Ga.  R.,  403  ;  as  to  liability  of  trust^ees, 
Campbell  vs.  Miller  et  cU.,  38  Ga.  R.,  304. 

HawkiiIs  &  Burke,  R.  F.  -Lyon,  for  defendants. 
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Wabneb,  J. 

The  sheriff  was  liable  for  the  valae  of  the  State  baDk-bills, 
which  he  received  for  the  sale  of  the  property  at  the  time  he 
was  required  to  pay  over  the  same  to  the  plaiDtiff.  The 
answer  of  the  sheriff  to  the  rule,  which  stated  that  the  biiDk- 
bills  received  by  him  were  of  little  or  no  value,  was  to  be 
taken  as  true,  unless  traversed,  as  provided  by  the  3878th 
section  of  the  Code.  To  have  entitled  the  plaintiff  to  a 
judgment  against  the  sheriff,  he  should  have  traversed  his 
answer,  and  have  shown,  by  competent  evidence,  that  the 
bank-bills  were  not  worthless,  and  then  he  would  be  entitled 
to  a  judgopent  against  the  sheriff  for  the  amount  the  bank- 
bills  were  shown  to  have  been  worth  at  the  time  he  was 
required  to  pay  over  the  same.  The  plaintiff  was  not  enti- 
tled to  a  judgment  for  the  full  amount  of  the  State  bank- 
bills  against  the  sheriff  at  the  time  he  received  the  same  for 
the  sale  of  the  property,  on  the  statement  of  facts  set  forth  in 
his  answer  to  the  rule,  which  the  demurrer  thereto  admitted 
to  be  true.  Let  the  judgment  of  the  Court  below  be  re- 
versed. 


I'* 


ViLLiAM  Mitchell,  plaintiff  in  error,  V8.  Benjamin  F. 

Mitchell,  defendant  in  error. 

1.  This  Coart  will  not  control  the  discretion  of  the  Court  below  in  re- 
ibiing  to  grant  a  continuance  of  a  motion  to  dissolve  an  injunction,  on 
the  ground  that  complainant  is  in  bad  health,  and  unable  to  get  up 
iffidayits  to  sustain  it  when  the  case  has  been  twice  continued  for  the 
same  cause. 
1  A  copy  of  a  yerdict  in  an  equity  cause,  unaccompanied  by  the  bill, 

•mwer,  and  other  parts  of  the  record,  is  not  evidence. 
1  When  the  grantees  are  volunteers^  the  donor,  who  has  conveyed  a  tract 
oCIaad  by  deed  to  the  donees,  ^nd  files  his  bill  to  have  the  deed  reform- 
id,  is  entitled  to  relief  if  he  can  clearly  show  that  he  acted  under  a 
M  to  the  line  of  the  lot,  and  that  he  did  not  believe  that  that 
he  cooTeyed  included  his  dwelling-house  and  the  cleared  lands 
it,  and  did  not  intend  to  convey  the  dwelling-house  and 
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cleared  lands.  But  his  own  testimony  as  to  his  intention  and  mistake 
should  not  be  held  sufficient  without  corroborating  circumstances.  In 
such  case  relief  wilf  be  granted  when  the  evidence  is  satisfactory  that 
the  grantor  acted  under  a  mistake,  though  the  grantee  was  not  cogni- 
zant of  the  mistake  at  the  time  of  the  conveyance,  and  the  injunction 
should  have  been  enforced  till  the  trial. 

ContiDaaDce.  Beformation  of  Deed.  Mistake.  Before 
Judge  Clark.     Chambers.    Worth  county.    July,  1869. 

The  bill  of  William  Mitchell  against  Benjamin  F.  Mitch- 
ell and  Benjamin  Willis  made  the  following  case:  William 
Mitchell  owned  a  plantation  in  said  county,  composed  of 
land  lots  Nos.  253  and  254,  lying  broadside  to  each  other^ 
and  each  containing  four  hundred  and  ninety  acres.  He 
supposed  his  residence  and  outhouses  were  on  No.  254,  and 
it  contained  one  hundred  and  forty  acres  cleared,  and  was  his 
farm.  Being  then  eighty  years  old,  and  desiring  to  give 
some  property  to  his  children,  in  1866  he  conveyed  No.  253 
to  his  son,  Benjamin  F.  Mitchell,  for  the  use  of  himself  and 
of  his  sisters,  one  of  whom  married  Willis.  The  line  be- 
tween these  lots  was  not  distinctly  marked,  and  when  he 
made  the  deed  he  believed  that  the  line  of  the  lots  run  from 
eighty  to  one  hundred  yards  north  of  his  houses,  and  was 
marked  by  a  fence  dividing  the  cleared  land  on  said  lots,  and 
when  Benjamin  F.  Mitchell  received  the  deed,  he  was  of  the 
same  opinion  with  his  father  as  to  the  dividing  line.  Willis 
acting  in  right  of  his  wife,  and  as  agent  for  Benjamin  F. 
Mitchell,  now  claims  that  the  dividing  line  so  runs  as  to 
include  the  dwelling,  most  of  the  out-houses,  and  a  large  por- 
tion of  the  most  valuable  land  of  the  plantation;  and  Willis 
has  commenced  moving  the  fencing,  so  as  to  expase  William 
Mitchell's  crops,  and  threatens,  violently,  to  eject  him  from 
said  house,  and  leave  him  homeless.  He  is  old  and  pck>r^ 
has  a  wife  and  three  children  dependent  upon  him;  Willis  is 
rich,  and  has  much  influence  in  the  county. 

He  prayed  a  reformation  of  s^d  deed,  (if  the  line  was  not 
as  he  supposed,)  so  as  to  make  it  convey  only  that  part  of  the 
plantation  which  he  thought  he  was  conveying  when  he  made 
it,  and  that  meanwhile  Willis,  and  the  others  represented  by 
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him,  be  enjoined  from  moving  the  fences,  or  otherwise  inter- 
fering with  William  Mitchell's  possession  and  use  of  that 
part  of  the  plantation  claimed  by  him.  Discovery  was 
waived.  The  bill  was  sanctioned,  and  injunction  issued,  as 
prayed  for. 

Beoj.  F.  Mitchell  and  Willis  answered  the  bill.  Benj.  F. 
denied  that  at  the  date  of  the  deed  he  understood  the  true 
line  between  the  lots  to  be  as  his  father  had  charged,  but 
admitted  that  the  line  was  not  distinctly  marked,  and  said 
he  did  not  know  what  his  father  then  thought  on  that  sub- 
ject He  said  his  father's  object  in  making  the  deed  was  not 
a  wish  to  provide  for  his  children,  but  to  keep  his  creditors 
iiom  getting  the  land.  The  other  charges  in  the  bill  were 
admitted,  except  the  purpose  of  <)oing  violence  to  the  old 
man,  and  making  him  homeless.  They  answered  that  there 
were  on  No.  254,  houses  and  out-houses  but  little  inferior  to 
those  on  No.  253.  Willis  knew  notliing  of  the  delivery 
of  the  deed  except  by  hearsay.  They  answered  that  they 
had  a  right  to  No.  253  and  its  appurtenances,  and  had,  by 
hindness,  permitted  the  old  man  to  occupy  said  residence, 
^f  since  the  date  of  his  deed.  And  lastly,  they  said  this 
whole  matter  was  res  adjudicata,  by  a  decree  in  their  favor 
io  a  former  bill  filed  by  the  old  man  against  them. 

These  answers  having  been  filed,  said  defendants  moved 
to  dissolve  the  injunction,  upon  the  ground  that  the  equity 
of  the  bill  was  sworn  off.     Upon  the  day  appointed  for  the 
hearing,  William  Mitchell's  counsel  .moved  to  postpone  it 
because  his  client  was  sick,  and  he  had  been  unable  to  get 
affidavits  to  contradict  said  answers.     The  hearing  was  post- 
poned till  the  22d  of  June,  1868,  and  on  that  day,  upon  the 
same  showing,  was  further  postponed  till  the  7th  of  July, 
1868,  the  Judge  giving  notice  that  he  would  postpone  no 
more,  without  more  definite  evidence  as  to  complainant's 
sickness.     On  that  day  his  counsel  again  moved  a  postpone- 
ment, and  supported  it  by  his  affidavit  that  he  had  been 
informed  by  the  old  man's  children  that  he  lived  thirty  miles 
away,  and  was  in  very  bad  health,  unable  to  come  to  consult 
with  his  counsel,  and  that  this  ill  health  was  caused  by  a 
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beating  given  him  by  said  Willis,  and  that  he  believed  these 
statements;  and  that  could  he  consult  with  the  old  man  he 
could  procure  affidavits  to  show  that  the  answers  aa  to  the 
true  line  were  false,  that  no  one  was  present  when  the  deed 
was  made,  but  the  old  man  and  W.  A.  Harris,  and  that  the 
true  line  does  run  as  the  old  man  supposed  it  did  when  he 
made  the  deed,  L  e,,  with  said  fence,  north  of  his  house.  The 
Judge  refused  to  postpone  the  hearing  longer. 

The  bill  and  answers  were  read.  Besides  their  answers 
the  defendants  relied  upon  a  sworn  plat  of  the  premises^ 
showing  that  the  houses,  etc.,  were  on  No.  253>  and  on  the 
deed  which  conveyed  the  whole  of  No.  253,  as  aforesaid. 
They  tendered  in  evidence  a  certified  copy  of  a  verdict  in 
>these  words :  "  Worth  Superior  Court.  October  Adjourned 
Term,  1868.  William  Mitchell  vs.  Benjamin  Mitchell.  Bill 
for  relief  and  injunction.  We,  the  jury,  find  for  the  defend- 
ant, with  costs  of  suit,  this  13th  December,:  1868.  T.  W. 
Tison,  foreman."  It  was  objected  to  because  it  was  unaocom- 
panicid  by  the  record  of  the  cause  to  which  it  applied.  The 
objection  was  overruled.  Counsel  for  William  Mitchell  pro- 
duced his  own  affidavit,  that  he  drew  the  bill  to  which  said 
verdict  applied,  and  stated  its  purpose,  and  that  it  had  noth- 
ing to  do  with' the  matter  now  in  controversy.  He  also  read 
an  affidavit  of  said  Harris,  who  stated  that  he  drew  the  deed, 
and  that  William  Mitchell  then  understood  that  the  line  run 
north  of  his  house  as  aforesaid. 

AfVer  argument  had,  the  Judge  dissolved  the  injunction. 
William  Mitchell's  counsel  say  that  the  Judge  erred  in  refus- 
ing said  continuance,  in  admitting  the  copy  verdict,  and  in 
dissolving  the  injunction. 

• 

D.  H.  Pope,  Vason  &  Davis,  for  plaintiff  in  error. 
Strozieb  &  Smith,  Lochrane  &  Clare,  for  defendants. 
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Brown,  C.  J. 

1.  This  Court  will  not  coDtroI  the  discretion  of  the  Court 
below  in  granting  or  refusing  to  grant  a  continuance,  unless 
the  Judge  has  abused  the  discretion  which  the  law  vests  in 
him.  In  this  case  the  Judge  had  allowed  two  continuances 
for  the  same  cause,  and  had,  on  the  second  application,  given 
notice  that  the  complainant's  counsel  must  be  prepared  with 
his  affidavits  by  the  time  fixed  upon  for  the  hearing.  Under 
these  circumstances  we  are  not  prepared  to  say  that  the  Court 
did  wrong  in  overruling  the  motion. 

2.  The  copy  of  the  verdict  was  not  accompanied  by  a  copy 
of  the  bill,  or  answer,  or  other  parts  of  the  record,  and  should 
not  have  been  received  as  evidence  of  a  finding  against  the 
complainant  in  a  former  action. 

3.  But  the  more  important  question  is,  as  to  rights  of  the 
complainant  under  the  bill  filed  for  a  reformation  of  the  deed, 
and  for  an  injunction.  It  is  argued,  with  zeal  and  ability, 
that  the  complainant  can  not  have  the  relief  he  seeks  without 
proof  of  a  mutual  mistake  on  the  part  of  donor  and  donee, 
and  that  the  donee,  who  was  not  present  when  the  deed  was 
execQted,  swears  off  the  equity  of  the  bill  when  he  denies 
all  knowledge  of  the  intention  of  the  donor  to  retain  his 
dwelling-house  and  the  cleared  lands  adjoining  it,  when  he 
made  the  deed,  and  of  his  mistake  in  believing  that  they 
Were  upon  the  lot  adjoining  the  one  conveyed. 

Section  3061  of  the  Code  provides  that  equity  will  not 
interfere  to  relieve  against  accidents  or  mistakes  of  mere 
^unteers.  And  section  3069  of  the  Code,  treating  of  mis- 
Wees  of  law,  declares  that  the  Court  must  be  satisfied  by  the 
^idenoe  that  the  mistake  was  mutual  to  authorize  the  refor- 
"nttion  of  a  contract.  The  fair  construction  of  this  latter 
piovision  would  seem  to  be,  that  as  between  purchasers  for  a 
doable  consideration  and  the  grantor,  the  mistake  must  be 
■tttaal.  But  as  the  Court  is  not  authorized  in  any  case  to 
^ime  volunteers  against  mistakes  by  reforming  the  convey- 
iM^  it  can  hardly  be  a  fair  construction  to  say  that  the  mis- 
Uij&ii8t  have  been  known  to  them  at  the  time  the  deed  was 
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executed,  before  the  grantor  can  be  relieved  by  reforming  a 
voluntary  conveyance,  executed  by  him,  on  account  of  mis- 
take. 

Volunteers  in  contracts,  are  defined  to  be  '^  persons  who 
receive  a  voluntary  conveyance."  2  Bouvier's  Law  Diction- 
ary, 636.  It  is  very  clear,  therefore,  that  a  Court  of  Equity 
would  have  no  power  under  our  Code  to  relieve  the  donees 
in  this  deed,  who  are  volunteers,  if  they  were  applying  for  a 
reformation  of  the  contract.  But  it  does  not  follow  that  the 
grantor  is  not  entitled  to  relief  if  a  proper  case  is  made  by 
the  bill ;  and  the  more  especially  is  this  true,  as  the  mistake 
is  one  o(  fact  and  not  of  law.  Section  3070  of  the  Code  de- 
clares that,  ^'  In  all  cases  of  a  mistake  of  a  fact  material  to 
the  contract,  or  other  matter  affected  by  it,  if  the  party  com- 
plaining applies  within  a  reasonable  time,  equity  will  relieve.'' 

Again,  by  section  3062  it  is  enacted  that,  ^'Mistake  reliev- 
able  in  equity,  is  some  unintentional  act  or  omission,  or  error, 
arising  from  is/norance^  surprise,  imposition  or  misplaced 
confidence.  This  power  is  exercised  with  caution,  and  to 
justify  it  the  evidence  must  be  clear,  unequivocal,  and  de- 
cisive as  to  the  mistake.'' 

We  may  remark  here  that  the  testimony  of  the  grantor 
himself  to  the  fact  of  his  intention,  and  that  he  labored  under 
a  mistake  when  he  made  the  deed,  would  not  be  sufficient, 
unless  it  is  sustained  by  other  testimony  or  by  corroborating 
circumstances. 

Apply  the  facts  in  this  case  to  the  rule  laid  down,  and  we 
think  there  is  equity  in  this  bill.  The  grantor  was  an  old 
man,  over  eighty  years  of  age.  His  object  in  making  the 
conveyance  was  to  provide  in  his  lifetime  for  his  children 
and  grand-children.  He  owned  too  lote,  side  by  side,  each 
containing  four  hundred  and  ninety  acres.  The  line  between 
them  was  not  distinctly  marked.  He  acted  under  the  belief 
that  the  line  run  some  eighty  to  one  hundred  yards  north  of 
his  dwelling-house,  where  a  fence  divides  the  cleared  from 
the  woodland.  He  has  a  family  (probably  a  second  wife,) 
with  three  small  children.  It  turns  out  by  the  survey,  made 
at  the  instance  of  the  donees,  since  the  controversy  com- 
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menced,  that  the  line  between  the  two  lots,  as  originally 
surveyed,  was  not  marked,  that  it  runs  between  his  dwel- 
ling-house, and  smoke-house,  and  through  his  crib,  leaving 
the  dwelling-house,  kitchen,  and  other  out-houses  on  the  lot 
conveyed,  and  only  leaving  his  smoke-house,  stables  and  half 
of  his  cribs  on  the  lot  retained  by  him. 

Now  if  we  take  into  consideration  the  object  had  in  view 
by  the  donor  and  his  own  condition,  it  is  not  reasonable  to 
conclude  that  he  intended  to  convey  his  dwelling-house,  and 
part  of  his  out-houses,  and  the  cleared  land  around  them, 
which  had  been  manured  and  was  his  best  land  for  cultiva- 
tion, to  his  first  childrep,  and  at  his  advanced  age  to  leave 
his  dwelling  with  his  little  children  and  give  it  up  to  his 
older  children,  who  were  able  to  take  care  of  themselves. 

Mr.  Harris,  who  drew  the  deed,  swears  that  at  the  time  it 
was  drawn  the  understanding  with  the  old  man  was,  that  the 
line  run  north  of  his  dwelling-house,  and  that  he  was  to  re- 
Daain  in  the  dwelling-house  during  his  life. 

Upon  the  whole,  we  think  the  bill  and  affidavits  make  a 
strong  case  in  favor  of  the  complainant — sufficient  to  satisfy 
a  reasonable  mind,  that  he  committed  an  "  unintentional  error 
arising  from  ignorance^^  of  an  important  fact,  in  the  true  lo- 
cation of  the  line  between  the  two  lots,  when  he  executed  the 
^^;  and  we  are  satisfied  the  injunction  should  have  been 
lield  up  till  the  trial  of  the  cause,  and  that  the  Judge  erred 

• 

in  ordering  that  it  be  dissolved. 
Let  the  judgment  be  reversed. 
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James  K.  Redd,  propounder,  plalntifiT  la  error,  vs.  Sophia 
W.  Hargroves  et  aLy  defendants  in  error. 

On  the  25th  of  Febraary,  1852,  Owen  Thomas^  made  and  executed  his 
will,  by  one  clause  of  which  he  desired  that  certain  negro  slaves 
therein  named  should  be  conveyed  to  Liberia,  or  any  other  free  State 
foreign  to  Georgia,  unto  which  they  might  severally  elect  to  go,  and 
in  which  they  might  lawfully  reside,  and  there  to  be  forever  manumit- 
ted and  freed,  they  and  their  posterity.  The  testator  also  desired 
that  his  other  property  should  be  sold,  and  out  of  the  proceeds  thereof, 
after  the  payment  of  his  debts  and  certain  specific  legacies  therein 
nftmed,  and  after  the  defrayal  of  the  expenses  incident  to  the  execu- 
tion of  his  will,  the  subsistence  and  removal  to  the  new  and  contem- 
plated homes  of  the  negroes  intended  to  be  manumitted,  that  the 
residue  should  be  divided  among  his  negroes  who  should  thus  become 
free,  to  be  paid  to  each  person  eighteen  years  of  age,  on  his  or  her 
arrival  in  his  or  her  new  home.  In  1859  the  Legislature  passed  an 
Act  which  declared  **that  from  and  after  the  passage  of  this  Act 
any  and  every  clause  in  a  deed,  will,  or  other  instrument,  made  for 
the  purpose  of  conferring  freedom  on  slaves  directly  or  indirectly, 
within  or  without  the  State,  to  take  effect  after  the  death  of  the 
owner,  shall  be  absolutely  void/'  The  testator  died  in  September, 
1868,  never  was  married,  and  lefb  no  children  at  his  death :  Held^ 
that  inasmuch  as  the  testator  violated  no  law  of  the  State  at  the  time 
of  the  execution  of  his  will  in  1852,  that  the  same  remained  ambula- 
tory until  the  time  of  his  death  in  1868,  at  which  time  the  Act  of  1859 
had  become  obsolete^  and  that  the  Act  of  1859  did  not,  in  law,  operate 
upon  and  revoke  the  testator's  will  made  in  1852,  there  being  no  ac/  of 
the  testator  showing  that  it  was  his  intention  to  revoke  the  same. 

Held  further  y  That  it  is  a  cardinal  rule,  in  the  construction  of  wills,  to 
carry  into  effect  the  intention  of  the  testator,  when  ^uch  intention  vio- 
lates no  law  of  the  State,  and  as  the  testator  violated  no  law  of  the 
State  in  the  expression  of  his  intention,  in  regard  to  his  slaves,  at  the 
time  of  making  his  will,  and  as  there  was  no  law  in  existence  at  the 
time  of  his  death  which  forbid  .the  execution  of  that  intention,  the 
same  should  be  carried  into  effect  by  the  Courts.  The  will  of  the 
testator  was  valid  in  its  inception  (to- wit)  at  the  time  it  was  made, 
and  was  a  valid  will  at  the  time  of  its  consummation  (to-wit)  at  the 
time  of  the  testator's  death. 

Emancipation  by  Will.  Before  Judge  Worrill.  Mus- 
cogee Superior  Court.     May  Term,  1869. 

Redd  propounded,  as  the  last  will  of  Owen  Thomas,  a 
paper,  duly  executed  on  the  25th  of  February,  1852,  con- 
taining the  following  bequests. 
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"Item  Ist.  I  desire  all  the  debts  I  may  owe,  if  any, 
promptly  paid. 

Item  2d.  I  give  and  bequeath  to  Thackery  B.  Howard^s 
mkf  and  her  children,  the  debts  and  demands  of  every  kind 
I  hold  upon  him,  and  the  moneys  accruing  or  to  accrue 
thereon,  exclusive  of  the  husband  and  his  creditors. 

Item  3d.  I  desire  that  my  negroes,  Griffin  and  his  wife 
Esther,  and  their  children  now  born,  aud  such  as  they  may 
bereafler  have,  (and  others  with  their  children  born  or  to  be 
born,  naming  them,)  to  be  conveyed  to  Liberia,  or  any  other 
free  State,  foreign  to  Georgia,  into  which  they  severally  elect 
to  go,  and  in  which  they  may  lawfully  reside,  and  there  to  be 
forever  manumitted  and  freed,  they  and  their  posterity. 

Item  4th.  I  desire  all^the  residue  of  my  negroes,  my  lands, 
stocks,  crops  and  property  of  every  kind  sold  for  cash,  and 
the  proceeds  of  sales,  along  with  moneys  in  hand,  collections 
of  debts  of  every  class  due  me,  (excepting  always  the  debts 
of  Thackery  B.  Howard,  as  specified,)  converted  into  a  com- 
mon fnnd,  to  be  disposed  of  as  follows,  viz:  so  much  as  may 
be  required  to  the  payment  of  debts,  the  defrayal  of  the  ex- 
penses incidental  to  the  execution  of  my  will,  the  subsistence 
and  removal  to  their  new  and  contemplated  homes  of  such 
of  my  negroes  as  are  intended  to  be  manumitted  and  freed, 
and  the  residue  by  eventual  division  among  my  negroes  who 
shall  thus  become  free. 

Item  5th.    I  give  to  my  executors,  each,   the  sum  of 
$1)500  00  as  fixed  and  full  compensation  for  the  execution 
of  this  will;  to  Griffin  (the  father)  and  Maria,  each,  the  sum 
of  $2,500  00,  exclusive  of,  and  additional  to,  what  they  re- 
ceive in  common  with  the  other  freed  negroes.     These  sev- 
^1  sums  being  abstracted  and  appropriated,  I  wish  the 
**niainder  divided  into  as  many  parts  as  there  are  freed 
Wgroes  in  number,  and  one  part  paid  to  each  person  eighteen 
J^WB  of  age,  on  his  or  her  arrival  in  his  or  her  new  home, 
•wHmt  regard  to  marriage  or  sex,  including  said  Griffin  and 
^'■Kia,  and  the  remaining  parts  divided  among  the  parents 
t^'^^NkiMren  in  the  precise  proportion  the  several  families  of 
;1|^^  to  each  other. 


■^v^ 


20  SUPREME  COURT  OF  GEORGIA. 


Redd  vs.  Hargroves  et  ah 


Item  6th.  Tlie  bequest  to  Mrs.  Thackery  B.  Howard,  to- 
wit,  Sarah  G.  and  her  chihlren,  is  designed  to  include  chil- 
dren she  may  have  hereafter,  as  well  as  those  now  born,  to 
be  a  joint  one  to  Mrs.  Howard  and  her  childrenr,  and  to  be 
sole  and  separate  to  her  use  as  between  her  and  her  husband 
and  the  creditors  of  the  husband,  and  to  include  the  transfer, 
assignment  and  control  of  a  mortgage,  with  its  lien,  made  by 
said  Howard  to  me  on  the  nineteenth  day  of  February, 
eighteen  hundred  and  forty-nine,  and  under  judgment  of 
foreclosure  in  the  Court  of  Chancery  in  Russell  county,  Ala- 
bama, at  this  time,  as  more  especially  provided  for' in  a  sepa- 
rate instrument  of  even  date  with  this,  attested  by  the  same 
witnesses,  and  which  I  hereby  recognize  and  confirm  as  part 
and  parcel  of  this  my  last  will  and  testament. 

Item  7th.  I  nominate  and  appoint  James  K.  Redd,  of 
Muscogee,  in  the  State  of  Georgia,  and  Augustus  Howard, 
of  the  county  of  Russell,  in  the  State  of  Alabama,  executors 
of  this  my  last  will  and  testament.^' 

Sophia  Hargroves  et  a/.,  heirs-at-law,  filed  a  caveat  thereto, 
upon  the  following  grounds: 

1st.  Said  writing  was  prohibited  by  the  statutes  of  Georgia. 

2d.  It  is  a  writing  which  cannot  possibly  be  executed  as  a 
will,  or  otherwise. 

3.  It  contains  divers  conditions  which  were  to  happen  or 
be  performed  before  any  legacy  to  any  negro  therein  men- 
tioned could  vest  or  have  any  effect,  and  which  conditions 
are  not  fulfilled  nor  can  be  fulfilled. 

4.  It  was  the  testator's  intention  that  the  writing  should 
not  have  effect  as  a  will  unless  his  negroes  therein  mentioned 
and  referred  to  should  remain  with  him  as  his  slaves  until 
his  death,  and  during  all  that  time  should  serve  and  obey 
him  as  his  slaves;  and  these  caveators  say  that  long  before 
the  death  of  said  Owen  Thomas,  viz :  three  years,  the  said 
negroes  accepted  the  emancipation  proclaimed  by  the  Presi- 
dent and  confirmed  by  the  State  Convention,  and  abandoned 
and  deserted  the  said  Thomas^  and  never  again  acknowledged 
him  as  master  or  served  him  as  slaves. 

5th.  Said  writing,  if  ever  valid  as  a  will,  was  revoked 
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and  animlle<1  by  the  Act  of  1859,  "To  prohibit  the  post 
moH^m  manumission  of  slaves/'  and  the  same  was  never 
aflervvards  republished  as  the  will  of  said  Thomas,  or  other- 
wise revived. 

6th.  The  change  of  circumstances  brought  about  by  eman- 
cipation is  so  great  as  not  only  to  authorize,  but  to  require, 
the  presumption  that  it  was  not  the  intention  of  said  Thomas 
at  the  time  of  his  death  that  said  writing  should  be  his  will. 

It  was  pending  on  appeal  in  the  Superior  Court. 

It  was  admitted  that  Thomas  died  on  the  28th  of  Septem- 
ber, 1868,  without  having  ever  married,  and  that  said  paper 
was  his  last  will  and  testament,  unless  said  grounds  of  caveat 
rendered  it  a  nullity. 

The  Court  charged  the  jury  tfiat  all  of  said  paper  was 
void,  except  the  1st,  2d,  6th  and  7th  items.  Thiols  assigned 
as  error. 

Ramsey  &  Ramsey,  Ingram  &  Crawford,  Williams 
&  Thornton,  for  plaintiff  in  error,  said  the  paper  was  good 
as  a  will  when  made,  (1852,)  unleas  prohibited  by  Acts  of 
1801  and  1818,  and  they  did  not  prohibit  it:  Vance  vs.  Craw- 
ford, 4th  Ga.  R.,  445;  10th  Ga.  R.,  263;  16th  Ga.  R,  517; 
18th  Ga.  R.,  130;  19th  Ga.  R.,  35 ;  31st  Ga.  R,  38;  25th  Ga. 
R.;  109,  428;  38th  Ga.  R.^  655.  It  was  good  at  Tliomas' 
death,  (1868):*  Constitution  1865,  Art.  5,  par.  4;  Consti- 
tution 1860,  Art.  11,  sec.  3:  Act  of  1859  did  not  effect 
this  will  made  before  it  and  taking  effect  a/?er  it.  The  law 
at  the  death  must  control:  18th  Ga.  R.,  1;  25th  Ga.  R., 
660;  23d  Ga.  R,  431;  38th  Ga.  61;  Code,  sec.  2364:  In 
any  event  Redd's  appointment  was  good :     22  Ga.  R.,  30. 

J.  M.  RussEL,  H.  L.  Bennino,  Pea  body  &  Brannon, 
for  defendants,  said  a  will  has  virtue  from  its  date,  though  it 
takes  effect  only  after  deatii  of  testator.  If  made  by  an  in- 
MUieman,  his  subsequent  sanity  does  not  make  it  good,  and 
mee  verm:  1  Williams'  Ex'rs,  17  marg. ;  Ibid.  103,  note  vv ; 
1  Boss  <fe  M.,  355.  So  of  a  minor's  will:  Sec.  2371  Code. 
Will  of  feme  «ofe,  destroyed  by  coverture,  but  not  restored  by 
<tf  husband :  Wms.  Ex'rs,  106  ;  2  Brown's  Ch.,  544  ; 
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2  Tenn.,  695,  697 ;  4  Coke  R.,  60,  and  so  in  many  like  cases ; 

1  Wras.  Ex'rs,  106  ;  1  Phillim,  342 ;  1  Lord  Raymond,  441 ; 

2  Sol.  K.,  192;  4  Burr,  2167, 2171 ;  Irwin's  Code,  sec.  2362, 
2435;  Jarraan's  4th  Rule;,  Redfered  on  Wills,  part  1,  425, 
note  6.  Having  force  from  its  date,  it  was  void  by  reason  of 
emancipation  of  slaves:  Afct  1859;  section  1878,  4905  New 
Code.  Nor  is  republication  presumed :  Irwin's  Code,  sec. 
2442,2436;  IJar.  on  Wills,  112;  1  Phil.  339, 442 ;  4  John. 
Ch.  R.,  515,  519 ;  1  Robt.  on  Wills,  326 ;  2  P.  Wms.,  524 ; 
2  Bl.  Com;,  499 ;  4  Burns'  Eccl.  L.  C,  47 ;  2  T.  R.,  624 ;  1 
Redfered  on  Wills,  293-4,  sec.  5 ;  Ibid.  2d  part,  669,  sec, 
19;  1  Roper  on  Leg.,  250;  1  Jarm.  132-3;  Brown's  Law 
Max.,  77;  Act  1859  not  repealed;  New  Code,  sec.  4984. 
Repeal  does  not  make  good  a  void  paper :  Dwar.  on  Stat., 
675;  34  Ga.  R.,  483.  Subsequent  change  can  not  affect 
vested  rights :  Irw.  Code,  sees,  4903,  4906.  If  bequest  be 
to  servants  and  they  quit  service,  it  is  adeemed.  2  Wms.  on 
Ex'rs,  833;  2  Cb.  R.,  162;  8  Vin.  Abridg.,  311.  Sb  if 
they  be  sold:  14  John.  R.,  324;  1  Wms.  on  Ex'rs,  112, 
note  1.  Cy  pres  applies  only  to  charities :  Cobb's  N.  D., 
983 ;  New  Code,  sees.  1876, 1.878  ;  Irwin's  Code,  sec.  3099 ; 
2  Story's  Eq.,  sec.  1182-3.  Emancipation  was  a  war  meas- 
sure :  Con.  1865 ;  Irwin's  Code,  sec.  4909 ;  2  Story's  Eq., 
sees.  1182-3-4.  The  charitable  intent  not  yet  manifest  and 
definite :  Irwin's  Code,  sec.  3099  ;  18  Ga.  R.,  129,  135 ;  21 
Ga.  R.,  Drane  ex'r,  vs.  Beall ;  22  Ga.  R.,  28 ;  34  Ga.  R., 
460,  483.  If  circumstances  change,  presumptive  change  of 
testator's  wishes:  1  Wms.  on  Ex'rs,  104-112,  inclusive;  Ir- 
win's Code,  sec.  2362,  2368  ;  1  Rob.  on  Wills,  355  ;  1  Ross 
on  L.,  123 ;  4  Ves.,  808 ;  2  Ch.  R.,  162 ;  2  Wms.  on  Ex're, 
834;  1  Red.  on  Wills,  425,  note  (a.)  If  will  takes  effect  at 
death  only,  there  were  no  slaves,  and  therefore  it  is  void. 
Every  clause  for  emancipation  is  void,  and  executors  were 
appointed  for  that  purpose,  and  their  appointment  is  void: 
22  Ga.  Rep.,  28;  21  Ga.  Rep.,  21.  The  heirs  are  favored- 
Powell  on  Dev.,  548;  2  Vern.,  340 ;  1  Jarm.,  465 ;  12  Ga. 
R.,  163.  Statutes,  etc.,  may  take  away  right  before  death  of 
testator :    25th  Ga.  Rep.,  650.     Statute  of  Uses :    1  Roll's 


ATLANTA,  DECEMBER  TERM,  1869.         23 


Redd  vs.  Hargroves  et  al. 


Abridg.,  617  ;  Dev.  Anderson's  R.,  7;  18  Ga.  R.,  1 ;  2  P. 
Wms,,  624 ;  2  Brown's  Ch.,  534 ;  Ansb.,  627  ;  2  BI.  Com., 
499  ;  4  Barns'  Eccl.  L.,  647;  4  R.,  60 ;  1  Thil.,  342  ;  Irwin's 
Code,  sec.  2445;  Powell  on  Dev.,  516,517,  530,  547-8; 
Dong.  R.,  38;  1  Phil.,  342;  2  Ch.  R.,  162.     If  condition 
impossible,  will  bad :  Dudley's  R.,  94 ;  2  Vesey's  R.,  340 ; 
Bl.  Com.,  157.     Precedent  conditions  must  be  literally  per- 
formed :  1  Ves.  R.,  83 ;  1  Ves.,  Sr.,  191 ;  2  W  <&  S.,  146 ;  2 
Bl.  Com.,  164;  6  Ves.,  608. 

'Warner,  J. 

On  the  25th  of  February,  1852,  Owen  Thomas,  the  testa- 
tor, made  and  executed  his  will,  by  one  clause  of  which  he 
desired  that  certain  negro  slaves  therein  named  should  be 
conveyed  to  Liberia,  or  any  other  free  State  foreign  to  Geor- 
gia, nnto  which  they  might  severally  elect  to  go,  and  in 
which  they  might  lawfully  reside,  and  there  be  forever  man- 
umitted and  freed,  they  and  their  posterity.  The  testator 
also  desired  that  his  other  property  be  sold,  and  out  of  the 
proceeds  thereof,  after  the  payment  of  his  debts  and  certain 
specificlegacies  therein  named,  and  after  the  defrayal  of  the 
expenses  incident  to  the  execution  of  his  will,  the  subsistence 
and  removal  to  their  new  and  contemplated  homes  of  the 
D^foes  intended  to  be  manumitted,  the  residue  should  be 
divided  among  his  negroes  who  should  thiis  become  free, 
^0  be  paid  to  each  person  eighteen  years  of  age,  on  his  or 
her  arrival  in  his  or  her  new  home.  The  testator  died  in 
the  month  of  September,  1868  ;  never  was  married,  and  left 
no  children  at  his  death.  In  the  year  1859,  six  or  seven 
years  after  the  execution  of  the  will  by  the  testator,  the  Gen- 
^1  Assembly  of  this  State  passed  an  Act  declaring  "  that 
fi^  and  after  the  passage  of  the  same,  any  and  every  clause 
**adeed,  will,  or  other  instrument,  made  for  the  purpose  of 
*>DferriDg  of  freedom  on  slaves  directly  or  indirectly,  within 
« without  the  State,  to  take  effect  after  the  death  of  the 
L^'.Mtoer, shall  be  absolutely  void."  It  is  insisted  here,  that 
|»4^Wl'iuAof  the  General  Assembly  operated  upon,  and  had 
[,lpiibi^  to  revoke  the  will  of  the  testator,  made  in  1852, 
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at  least  so  far  as  it  related  to  the  manumission  of  his  slaves, 
and  that  inasmuch  as  he  died  without  any  republication  of 
his  will  afler  the  slaves  became  free,  he  died  intestate  as  to 
the  bequests  and  provisionis  m£ide  to  and  for  them  thereon. 

The  first  question  to  be  considered  is,  whether  the  Act  of 
1859  revoked  the  testator's  will  made  in  1852?  At  the 
time  the  will  was  executed  it  was  a  lawful  and  valid  will 
under  the  then  existing  laws  of  this  State.  Did  the  Act  of 
1859  have  a  retroactive  operation  so  as  to  defeat  the  legal 
expressed  intention  of  the  testator  as  contained  in  his  will  of 
1852,  so  as  to  revoke  the  saoie  without  any  act  on  his  part? 
In  our  judgment  the  Act  of  1859  did  not,  and  could  not, 
upon  any  sound  principle  of  construction  have  that  effect. 
All  laws  (says  Blackstone)  should  be  made  to  commence  in 
futuro^  and  be  notified  before  their  commencement,  which  is 
implied  in  the  term  ^^  prescribed!^  i  1st  Blackstone  Com- 
mentaries, 46.  Laws  prescribe  only  for  the  future,  they  can- 
not impair  the  obligation  of  contracts,  nor  generally  have  a 
retrospective  operation :  Code,  section  6.  Besides,  the  Act 
of  1859,  by  its  express  terms,  was  not  to  take  effect  until 
from  and  after  its  passage,  A  will,  as  defined  by  the  Code, 
is  the  legal  expression  of  a  man's  wishes  as  to  (he  disposition 
of  his  property  after  his  death:  Code,  section  2359.  A 
testator,  by  his  will,  may  make  any  disposition  of  his  prop- 
erty, not  inconsistent  with  the  laws,  or  contrary  to  the  policy 
of  the  State:  Code,  2334.  At  the  time  the  testator  made 
his  will,  (in  1852,)  and  expressed  his  wishes  as  to  the  dispo- 
sition of  his  property  after  his  death,  his  expressed  wishes 
were  kgal,  not  inconsistent  with  the  laws  of  the  State,  or 
contrary  to  the  policy  thereof,  as  has  been  repeatedly  adjudi- 
cated by  this  Court.  It  is  true  that  his  will  did  not  take 
effect  as  his  will  until  after  his  death,  but  he  had  the  legal 
right  to  make  it  at  the  time  and  in  the  manner  he  did,  so 
that  it  might  take  effect  after  his  death  as  to  the  dispositioo 
of  his  property,  a  legal  right  which  the  laws  of  the  land  ex- 
pressly conferred  upon  him.  When  the  testator  had  exer- 
cised this  legal  rigJU,  and  made  his  will,  the  presumption  of 
the  law  is  against  its  revocation :   1st  Williams  on  Ex'rs,  92. 
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There  is  no  pretenoe  in  this  case  that  the  testator's  will 
was  revoked  by  any  act  or  expressed  intention  on  his  parfc, 
and  the  only  implied  revocations  of  a  will,  recognized  by  the 
Code,  are  when  the  testator  has*  executed  a  subsequent  incon- 
sistent will,  the  marriage  of  the  testator,  or  the  birth  of  a 
child  to  him  subsequent  to  the  making  his  will,  in  which  no 
provision  is  made  in  contemplation  of  such  an  event :    Code, 
2435,  2141.     It  is  a  cardinal  rule  in  the  construction  of  wills 
to  carry  into  effect  the  expressed  intention  of  the  testator 
when  such  intention  violates  no  law  of  the  State.     The  tes- 
tator in  this  case  clearly  intended  to  manumit  hjis  slaves,  and 
to  bequeath  to  them  property  nsfreemeriy  where  they  could 
enjoy  it  as  such  freemen,  and  hence  the  provisions  in  his 
will  to  carry  into  effect  that  intention;  but  before  his  death 
the  laws  which  prohibited  them  from  enjoying  their  freedom 
Acre  became  obsolete  ;  in  other  words,  freedom  came  to  them 
instead  of  their  having  to  seek  it  under  the  provisions  of  the 
testator's  will.     The  intention  of  the  testator,  when  he  made 
liis  will,  was,  that  they  should  he  free,  and  they  being  free 
at  the  time  of  his  death,  when  the  will  tpok  effect,  his  inten- 
tion was  carried  out,  though  not  in  the  mariner  contemplated 
^hen  the  will  was  made;  but  their  freedom  now?  is  entirely 
consistent  with  his  intention  then,  as  expressed  in  his  will 
opon  that  subject. 

In  the  construction  of' legacies  given  by  a  will,  the  Court 
^'ill  seek  diligently  for  the  intention  of  the  testator,  and  give 
effect  to  the  same  as  far  as  may  be  consistent  with  the  rules 
of  law:  Code,  2420.  The  will  of  the  testator  was  valid  at 
the  time  of  its  inception,  (to-wit)  at  the  time  it  was  made, 
(*n  1852,)  and  was  a  valid  will  at  the  time  of  its  consumma- 
tion, (to-wit)  at  the  time  of  the  death  of  the  testator,  not 
hiving  been  revoked  by  any  act  of  the  testator,  or  by  opera- 
w»  of  law.  The  testator  violated  no  law  of  the  State  in 
•^pressing  his  intention  in  regard  to  his  slaves  at  the  time 
Mmade  Ks  will,  and  no  law  of  the  State  will  be  violated  in 
Mf  carrying  into  effect  that  intention,  as  the  same  is  pre- 
^pildto  have  existed  at  the  time  of  his  death. 
^^^l^k1nl8  clearly  the  intention  of  the  testator  that  his  slaves 
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should  he  free  and  enjoy  the  property  given  to  them  by  his 
will,  BS  freemen;  it  is  the  duty  of  the  Court  to  carry  into 
effect  that  intention,  which,  under  the  present  existing  lawa 
of  the  State,  can  as  well  be  done  here  as  in  Liberia,  or  in  any 
other  foreign  State;  they  are  now  free  here,  and  can  enjoy 
their  freedom  here,  and  being  free  here,  they  can  receive  and 
enjoy  the  property  bequeathed  to  them  by  the  testator  here, 
as  such  freemen,  in  accordance  with  the  expressed  wishes  of 
the  testator,  as  contained  in  his  will  at  the  time  of  his  death. 
Let  the  judgment  of  the  Court  below  be  reversed. 


Samuel  A.  McNeil,  administrator,  plaintiff  in  error,  vs, 
C.  B.'  Harker  et  cU.,  defendants  in  error.  ' 

1.  When  pfoperty  was  levied  upon  by  a  distress- warrant  for  rent,  and 
the  defendant  filed  his  affidavit  under  section  4012  of  the  Code,  and 
gave  security  for  the  eventual  condemnation  money,  and  the  property 
was  replevied  by  him,  and  upon  the  trial  the  jury  found  for  the  plain- 
tiff, it  was  his  right  to  sign  up  judgment  on  that  verdict  against  the 
defendant  and  his  securities  for  the  amount  of  the  verdict  as  **  even- 
tual condemnation  money,"  and  it  was  error  in  the  Court  to  set  aside 
the  execution  issued  upon  such  judgment. 

2.  In  such  case  it  is  the  duty  of  the  levying  officer  to  return  the  bond 
with  security  to  the  Superior  Court,  where  the  issue  is  to  be  '*  tried  by 
jury,  as  provided  for  the  trial  of  claims,"  and  the  Court  should  cause 
the  same  oath  to  be  administered  to  the  jury  as  in  claim  cases. 

Distress-warrant.  Before  Judge  Harrell,  Randolph  Su- 
perior Court.    May  Term,  1869, 

S.  A.  McNeil  made  an  affidavit  before  the  County-Judge 
that  Harker  owed  him,  as  administrator  of  William  W. 
McNeil,  $500  00  for  rent,  and  the  Judge  issued  his  warrant 
commanding  the  proper  officers  to  levy  upon  a  sufficiency  of 
Barker's  property  to  pay  that  amount  and  costs.  The  levy 
was  made  upon  certain  personalty.  Harker  made  an  affida- 
vit that  the  sum  distrained  for  had  been  paid,  and  with  J. 
T.  McLendon  and  W.  K.  Blackburn,  as  his  securities,  gave 
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bond,  to  be  void  ''if,  npon  the  trial  of  the  issue  formed  upon 

the  question  of  payment,  the  same  shall  be  in  favor  of  said 

McNeil  and  said  parties,  thev  or  either  of  them,  shall  well  and 

truly  pay  the  eventual  condemnation  money,  and  all  costs  of 

this  proceeding."     The  papers  were  returned  to  the  Court, 

the  issue  was  submitted  to  the  jury,  and  their  verdict  was: 

"We,  the  jury,  find  for  the  plaintiflf  $500  00,  with  interest 

from  December  25th,  1867,"  and  on  that  verdict  McNeiPs 

attorney  entered  a  judgment  for  $500  00,  principal,  $30  90, 

interest,  and  $ ,  costs,  against  Harker  and  his  securities 

on  said  bond.  Upon  this  judgment  a  fi.  fa,  was  issued 
against  Harker  and  ^aid  securities,  (in  the  usual  form  of  a 
common  law^.  /a.,)  and  was  levied  on  Barker's  property. 
Barker's  counsel  moved  to  set  aside  the  judgment  and  fi.  fa,, 
because,  though  the  proceeding  was  begun  by  distress-war- 
rant, no  notice  of  that  was  taken  in  the  judgment  or  fi.  fa. 
The  Court  decided  that  the^.  fa.  was  a  nullity,  and  ordered 
the  distress-warrant  to  proceed.     This  is  assigned  as  error. 

W.  D.  KiDDOO,  by  A.  Hood,  for  plaintiff  in  error,  cited 
Irwin^s  Code,  sections  3185,  4010,  4012,  709. 

E.  L.  Douglass,  for  defendant  in  error. 

Brown,  C.  J. 

This  was  a  distress-warrant  for  rent.  The  defendant  filed 
his  affidavit,  under  section  4012  of  the  Code,  to  replevy  the 
property,  and  gave  security  for  the  eventual  condemnation 
money.  On  the  trial  the  jury  found  a  verdict  for  the  plain- 
tiff, who  signed  up  judgment  against  the  defendant  as  prin- 
cipal, and  his  secupties,  for  the  amount  of  the  verdict.  At 
&  subsequent  term  of  the  Court  a  motion  was  made  to  set 
ttide  the  execution,  on  the  ground  that  no  execution  could 
l^lly  issue  from  a  verdict  in  such  case.  The  Judge  sus- 
v&ed  the  motion,  and  ordered  the  execution  set  aside,  and 
■it the  distress- warrant  proceed.     Was  the  decision  right? 

'fiictfon  4012  of  the  Code  provides  that  "the  party  dis- 
i^Md  may,  in  all  cases,  replevy  the  property  so  distrained 
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by  making  oath  that  the  sum,  or  some  part  thereof,  distraiin 
for,  is  npt  due,  and  give  bond  for  the  eventual  condemnati( 
money;  and  in  such  case  the  levying  officer  shall  return  tl 
same  to  the  Court  having  cognizance  thereof,  which  shall  I 
tried  by  a  jury,  as  provided  for  the  trial  of  claims/'  1 
understand  how  this  issue  should  have  been  tried,  it  is  nec( 
sary  to  inquire  how  daim  cases  are  tried.  Section  3684 
the  Code  directs  that  claims  shall  be  tried  by  jury  as  oth 
cases  at  common  law.  Section  3685  directs  that  "eve 
juror,  on  the  trial  of  the  claim  of  property,  either  real 
personal,  shall  be  sworn,  in  addition  to  the  oath  usually  a 
ministered,'to  give  such  damages,  not  less  than  ten  per  cen 
as  may  seem  reasonable  and  just  to  the  plaintiff  against  t 
claimant,  in  case  it  shall  be  sufficiently  shown  that  such  clai 
was  made  for  delay  only,  and  such  jury  may  give  a  verdi 
in  the  manner  aforesaid  by  virtue  vfheveof  judgment  may 
entered  up  against  the  claimant  and  his  security  for  the  dat 
ages  so  assessed  by  the  jury,  and  the  costs  of  the  trial  of  tl 
right  of  property." 

That  judgment  is  to  be  entered  up  on  the  verdict  for  t! 
amount  of  the  verdict  and  costs.  The  verdict  as  to  the  rig 
of  property  is  not  for  a  sum  of  money,  arid  therefore  tl 
judgment  is  entered  for  the  sum  of  money  found,  if  ariy.  B 
the  bond  and  security  given  in  the  case  before,  the  Court 
for  the  payment  of  the  eventual  condemnation  money,  and 
the  verdict  is  for  the  plaintiff  for  a  sum  of  money,  judgmei 
may  be  entered  up  against  the  defendant,  as  principal,  an 
his  securities,  for  the  amount  of  the  verdict,  with  any  su 
whicTi  the  jury  may  give  for  damages  in  case  they  shou 
find  that  the  affidavit  arresting  the  distress- warrant  was  mat 
for  delay  only. 

The  very  object  of  the  provision  that  the  issue  made  u 
upon  the  affidavit  on  the  disti*ess-warrant,  shall  be  tried  ] 
a  jury,  as  provided  for  the  trial  of  claims,  was  to  seca 
damages  to  the  plaintiff  in  case  it  should  be  shown  to  t 
satisfaction  of  the  jury  that  the  affidavit  was  interposed  i 
the  purpose  of  delay  only.  It  is  to  be  tried  by  a  jury  as 
case  of  claims,  because  the  jury  are  sworn  in  claim  cases 
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give  damages  if  the  claim  was  interiwsed  for  delay  only.  If 
tbe  same  oath  is  not  administered  to  the  jury  in  a  case 
of  this  character,  which  is  administered  in  a  claim  case, 
then  it  is  not  tried  by  jury,  as  ia  provided  for  the  trial  of 
claims. 

This  view  of  the  case  is  strengthened  by  reference  to  the 
other  provisions  of  the  Code  on  the  same  subject  matter, 
vhich  are  to  be  construed  in  pari  materia. '  The  whole  shows 
that  it  was  the  object  of  the  Legislature  to  provide  a  sum- 
ffia^  remedy  for  the  collection  of  rents  justly  due.  If  the 
proceedings  are  against  a  tenant  holding  over,  and  he  files 
an  affidavit  to  stay  them,  and  the  issue  is  found  against  him, 
section  4009  of  the  Code  gives  the  plaintiff  a  judgment 
against  the  tenant  for  double  the  rent  reserved  o;*  stipulated 
to  be  paid.  And  we  cannot  doubt  that  it  was  the  intention 
of  the  legislature  to  give  the  plaintiff  such  damages,  not 
less  than  ten  per  ceut.>  as  the  jury  may  find,  if  the  tenant 
replevies  the  property  levied  upon  by  distress-warrant  with- 
out good  cause. 

It  is  objected  that  the  judgment  should  not  be  entered  up 
w the  first  instance  against  the  securities.  Why  not?  By 
becoming  securities  they  enable  the  tenant  to  hold  the  prop- 
6^7,  and  they  agree  to  be  bound  with  him  for  the  "even- 
M  condemnation  money."  The  securities  on  the  appeal 
become  bound  for  exactly  the  same,  and  judgment  is  en- 
tered up  against  them  with  the  principal,  if  the  case  is  found 
Against  him.  What  greater  hardship  is  it  for  judgment  to 
P>  against  the  securities  with  their  principal  for  the  "  even- 
tual condemnation  money,"  in  the  one  case  than  it  is  in  the 
other? 

Any  other  rule  would  operate  most  unjustly  and  injurious- 

y^*   The  securities  enable  the  defendant  to  replevy  the  prop- 

:-'^,  and  take  it  out  of  the  hands  of  the  levying  officer.    The 

it  may  have  destroyed  it,  or  put  it  out  of  the  reach 

law  before  the  rendition  cf  the  judgment,  and  to  com- 

^the  plaintiiT,  afler  the  issue  i^  found  for  him,  to  fall  back 

Ju8  distress-warrant  against  the  defendant,  and  drive 

mit  against  the  securities  on  their  bond,  would  be 
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a  mockery  of  justice.     Such  a  construction  is  in  the  teeth  6i 
the  letter  and  spirit  of  all  oin^  laws  giving  to  landholders  a 
summary  remedy  against  delinquent  tenants. 
Judgment  reversed. 


Mark  A.  Huson,  plaintiff  in  error,  vs.  G.  B.  Roberts  et 

cU,,  defendants  in  error. 

When  a  suit  was  instituted  by  one  partner  against  bis  co-partners  to  re* 
cover  his  share  of  the  proceeds  or  profits  of  the  copartnership,  and  ii 
appeared  in  evidence  that  the  copartnerphip  contract  was  for  the  par 
chase  and  sale  of  tobacco,  for  the  matual  benefit  and  profit  of  thi^ 
partners  themselves,  one  of  whom  was  to  furnish  the  trunsportatioi 
of  the  tobacco  from  Augusta,  to  Macon,  and  the  partner  who  was  t;^ 
furnish  the  transportation  of  the  tobacco  made  a  contract  for  iIk 
transportation  of.  the  same  with  a  Quartermaster  of  the  Confeder&ti 
Government,  with  the  knowledge  and  consent  of  the  other  partners, 
to  have  the  tobacco  transported  in  Confederate  Government  wagooa 
as  the  same  were  returning  empty  from  the  railroad  depot,  and  agreed 
to  pay  for  such  transportation  of  the  tobacco  either  in  bacon  or  Con* 
federate  money :     Hdd,  that  this  was  not  such  an  executory  contract, 
made  with  t?u  intention,  and  for  the  purpose,  of  aiding  and  encoarag* 
ing  the  rebellion,  as  made  it  illegal  and  void ;  that  the  intention  and 
purpose  of  the  contracting  parties  was  to  aid  and  benefit  themselveSf 
and  not  to  aid  and  encourage  the  rebellion,  and  that  the  Court  belov 
erred  in  granting  a  new  trial  in  the  case  on  thai  ground. 

Held,  also,  that  there  is  sufficient  evidence  in  the  recoM  to  sustain  tli6 
verdict  of  the  jury. 

Illegal  contracts.  Before  Judge  Cole.  Bibb  Superior 
Court.     May  Term,  1869. 

Huson  sued  said  Roberts  and  others  for  his  share  of  the 
profits  of  certain  tobacco  bought  by  him  and  shipped  to  them, 
to  be  sold  on  joint  account.  The  contract,  purchase,  ship- 
ment and  sale  were  shown. 

It  appeared  that,  in  the  winter  of  1864,  after  all  rail  com*  * 
munication  between  Macon  and  Augusta,  Georgia,  was  dtt* 
troyed,  plaintiff  and  defendants  formed  a  partnership  for  the 
single  venture  of  buying  tobacco  in  Augusta,  to  be  resold  ii 
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Macon.  Plaintiff  was  to  buy  it  and  have  it  transported  bj 
wagODS  from  Mayfield  to  Milledgeville,  in  consideration  of 
which  he  was  to  have  two-thirds  of  the  profits.  At  that 
time  wagons  of  the  Confederate  States  were  carrying  supplies 
for  the  Confederate  army  to  Mayfield,  and  returning  empty, 
and  the  Quartermaster  General  authorized  his  subordinates 
to  have  fireight  brought  in  the  wagons  back  from  Mayfield, 
to  be  paid  for  in  bacon  for  the  use  of  the  army.  Huson 
made  arrangements  for  such  transportation  with  two  of  said 
subordinates,  by  promising  them  a  part  of  his  expected  pro- 
fits. Defendants  knew  of  this  arrangement  and  assented  to 
it  Huson  did  not  pay  any  bacon  for  said  transportation, 
nor  indeed  ever  paid  anything  for  it  except  a  mule,  to  one  of 
those  subordinates,  after  the  war. 

The  Court  charged  the  jury  that,  if  said  contract  for  trans- 
portation from  Mayfield  to  Milledgeville  •*  contemplated  a 
benefit  to  said  Xjovernment,  (the  Confederate  States)  in  the 
payment  of  freight  in  bacon  for  the  soldiers  of  said  Govern- 
nient,  or  in  other  valuables,  to  carry  on  the  war,  it  was  ille- 
pl,  and  plaintiff  can  not  maintain  an  action  upon  it;  and 
ftrther,  that  if  the  contract  for  such  transportation  was  made 
^th  the  officers  of  said  Government,  that  was  sufficient  evi- 
dence of  an  intention  to  benefit  such  Government. 

Blaintiff  having  obtained  a  verdict  against  the  defendants, 
ftey  moved  for  a  new  trial  upon  the  ground  that  the  verdict 
^as  contrary  to  said  charge,  and  the  law  and  the  testimony 
^  the  cause.  The  Court  granted  a  new  trial  upon  the  ground 
ttat  the  verdict  was  contrary  to  said  charge  and  the  Jaw,  and 
I  ^t  is  assigned  as  error. 

B,  F.  Lyon,  John  Rutherford,  for  plaintiff  in  error. 

V.  K.  DeGraffenreid,  B.  Hill,  for  defendants  in  error. 

Warner,  J. 

error  assigned  to  the  judgment  of  the  Court  below,  in 

18  the  granting  a  new  trial.     From  an  examination 

aiVideooe  contained  in  the  record,  we  do  not  think 

m  was  snch  an  executory  contract  shown,  made  with 
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the  intention  and  for  the  purpose  of  aiding^ and  encouragi 
the  rebellion  as  made  it  illegal  and  void ;  the  intention  a 
purpose  of  the  contracting  parties  in  relation  to  the  toba< 
was  to  aid  and  benefit  iliemselveSj  and  not  to  aid  and  encoi 
age  the  rebellion  ;  and  that  the  Court  below  erred  in  granti 
a  new  trial  on  that  ground. 

There  was  suflScient  evidence  in  the  record,  to  sustain  t 
verdict  of  the  jury. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Mary  A.  Day,  plaintiff  in  error,  vs.  Peter  Solomo 

executor,  defendant  in  error. 

1.  The  widow  is  entitled  to  dower  out  of  all  lands  of  which  her  husba 
was  seized  and  possessed  at  the  time  of  his  death. 

2.  When  the  deceased  entered  into  a  contract  for  the  sale  of  the  land 
his  lifetime,  and  gave  bond  for  titles,  and  the  purchase-money  "^ 
due  and  unpaid  at  the  time  of  his  death,  and  part  of  it  is  still  due, 
legal  title  remained  in  the  vendor,  and  the  purchaser  held  the  land 
subordination  to  the  right  of  the  vendor,  who  was,  in  contemplat 
of  law,  seized  and  possessed  df  the  land  at  his  death,  and  his  wid 
was  entitled  to  her  dower  out  of  it. 

8.  If  the  obligee  in  a  bond  for  titles  to  land  fail  to  pay  the  purcbi 
money  within  the  time  specified  by  the  agreement  between  the  parti 
the  legal  title  remains  in  the  obligor,  upon  which  he  may  maint^ 
ejectment  without  demand  of  possession  or  notice  to  quit. 

Dower.    Before  Judge  Cole.    Bibb  Superior  Court.   M^ 
Adjourned  Term,  1869. 

The  petition  of  Mary  Day,  widow  of  Joseph  Day,  was  J 
follows :  •  In  1867  her  husband  died  testate.  His  will  \rs 
admitted  to  probate,  and  Solomon  was  qualified  as  his  execi 
tor.  By  said  will  he  supposed  that  he  had  amply  provide 
for  her  support,  etc.,  but  the  estate  lost  $40,000  00  since  tl 
war,  and  is  not  sufficient  for  her  support  and  mainteoao^ 
He  died  seized  and  possessed  of  the  following  lands^:  a  boti 
and  lot  in  Vineville,  in  said  county,  worth  §4,000  OO 
$5,000  00,  another  in  Americus,  Georgia,  worth  $2,000  ^ 
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or  93,000  00,  a  plantation  in  Maoon  county,  containing 
twenty-four  hundred  acres,  and  another  containing  seven 
hundred  acres.  Before  his  death  her  husband  sold  tiie  larger 
plantation,  worth  $40,000  00,  to  one  Massey,  on  credit,  and 
gave  him  a  bond  for  titles.  Massey  had  not  paid  the  pur- 
chase-money when  her  husband  died,  though  it  was  all  due 
before  that,  and  most  of  said  purchase  money  is  yet  unpaid. 
Of  the  amount  paid,  the  executor  has  a  large  portion,  and 
she  has  had  none  of  it.  The  smaller  plantation,  worth 
v7,O00  00,  her  husband  sold  to  one  Hamilton  on  credit,  giv- 
^^S  a  bond  for  title,  all  of  the  purchase-money  of  this  one  is 
^ue  and  unpaid. 

She  has  now  relinquished  her  right  of  dower ;  no  dower 
has  been  assigned  to  her,  nor  has  any  allowance  been  made 
her  in  lieu  of  dower.     She  wishes  money  in  lieu  of  dower, 
^nd  the  executor  assents  to  this,  provided  she  is  entitled  to 
dower  under  these  circumstances.    She  prayed  for  an  assign- 
ment of  money  in  lieu  of  dower.     The  executor  demurred 
^  this  application,  and  the  demurrer  was  sustained  as  to  said 
plantations.     That  is  assigned  as  error. 

Whittle  &  Gustin,  for  plaintiff  in  error. 

8.  Hunter,  by  R.  F.  Lyon,  for  defendant  in  error. 

Brown,  C.  J. 

Was  the  widow  entitled  to  dower  out  of  the  land  which 
the  husband  had  agreed  to  sell  during  his  lifeti^me?  The 
^^cord  shows  that  the  deceased  had  executed  and  delivered  a 
bond  for  titles  to  the  plantation  in  Macon  county  to  N.  W. 
Massey.  The  price  agreed  on  was  $40,000  00.  No  part  of 
the  .purchase-money  had  been  paid  when  Mr.  Day  died. 
Part  of  it  has  been  paid  since,  and  part  remains  unpaid. 

The  widow  is  entitled  to  dower  out  of  all  the  lands  of 
which  the  husband  was  seized  and  possessed  at  the  time  of 
his  death :  Revised  Code,  section  1753.  Seisin  is  the  pos- 
session of  an  estate  of  freehold.  Seisin  was  used  in  contra- 
distinbtion  to  that  precarious  kind  of  possession  by  which. 
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tenants  in  villenage  held  their  lands,  which  was  considered 
to  be  the  possession  of  their  lords  in  whom  the  freehold  con- 
tinued: 2  Bouv.  L.  Die,  503.  In'the  United  States  a  con- 
veyance by  deed,  executed  and  acknowledged,  and  properly 
recorded  according  to  law,  and  the  descent  cast  upon  the 
heir,  is,  in'  general,  considered  as  a  seisin  in  deed  without 
entry,  and  a  grant  by  letters  patent  from  the  commonwealth 
has  the  same  eflfect:  4  Mass.  R.,  546;  7  Mass.  R.,  494;  15 
Mass.  R.,  214;  1  Munf.  R.,  170.  The  recording  of  a  deed 
is  equivalent  to  livery  of  seisin:  1  Mass.  R,,  546.  A  seisin 
in  law  of  the  husband  will  be  as  efiectual  as  a  seisin  in  deed, 
to  render  the  wife  dowable:  2  Black.  Com.,  131,  The  law 
deems  every  person  to  be  in  legal  seisin  and  possession  of  the 
land  to  which  he  has  perfect  and  complete  title,  and  this  seisin 
and  possession  is  co-extensive  with  his  right,  and  continues 
till  he  is  ousted  thereof  by  an  actual  possession  by  another 
under  a  claim  of  right  This  may  be  considered  a  settled 
principle  of  the  common  law,  and  has  been  recognized  and 
adopted  by  the  Supreme  Court  of  the  United  States.  20 
Ga.,  324. 

It  follows,  therefore,  that  the  widow  is  dowable  of  all  the 
lands  to  whibh  the  husband  had  a  complete  and  perfect  title 
at  the  time  of  his  death,  whether  he  was  in  the  actual  posses- 
sion, or  some  one  else,  holding  in  subordination  to  his  title,  ac- 
tually occupied  the  premises  at  tfie  time  of  his  death.  In 
conformity  to  this  rule  it  was  held  by  this  Court  in  10 
Georgia^  321,  that  the  widow  is  entitled  to  dower  in  the  wild 
and  uncultivated  lands  of  which  her  husband  was  seized  at 
tlie  time  of  his  death.  Was  Mr.  Day  seized  and  possessed  of 
the  plantation  in  Macon  county  in  the  sense  in  which  these 
terms  are  used  by  the  statute,  at  the  time  of  his  death?  We 
have  already  seen  that  the  owner,  who  has  a  perfect  and  com- 
plete title  to  the  land,  which  is  held  in  subordination  to  his 
title,  is  seized  and  possessed  of  it.  It  is  not  denied  that  Mr. 
Day  had  the  legal  title  to  the  land  when  he  made  the  agree- 
ment to  sell  to  Massey.  Did  that  sale  divest  his  legal  title? 
Clearly  not.  Day  had  given  bond  for  titles  when  the  pur- 
chase-money was  paid,  and  at  the  time  of  his  death  the  pur* 
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chase-money  was  all  due  and  unpaid,  and  no  deed  had  been 
executed  to  Massey.  In  this  state  of  the  case  the  perfect  legal 
title  remained  in  Day,  and  Massey  held  the  land  in  subordi- 
nation to  Day's  legal  title.  The  same  rule  applies  to  the 
smaller  plantation. 

A  vendee  entering  into  possession  of  land,  under  a  bond 
for  titles,  does  not  hold  adversely  against  the  vendor  until- 
the  purchase-money  is  paid.     In  such  case  the  possession  of 
the  vendee  is  not  only  consistent  with  the  title  of  the  vendor, 
but  the  very  bond  which  the  occupier  relies  on  as  color  of 
title  recognizes  paramount  title  in  the  vendor.     17  Ga.,  600, 
Again,  this  Court  held  at  the  last  term  in  the  case  of 
^IcSanva.  StaTisell,  39th  Georgia  Reports,  197,  that:     If 
the  obligee,  in  a  bond  for  titles  to  land,  fail  to  pay  the  pur- 
chase-money according  to  the  agreement,  no  demand  or  notice 
to  quit  is  oiecessary  to  give  the  obligor  a  right  of  entry  or 
^ion.    And  why  not?     Simply  because  the  obligor  has  a 
Perfect  legal  title  to  the  land.     If  so,  it  follows  that  the 
•     widow,  in  case  of  his  death,  has  a  right  to  dower  out  of  it. 
It  is  insisted  in  the  argument  that  the  obligee,  by  paying 
^P  the  purchase-money  after  it  is  due,  has  a  right  to  require 
^^^  obligor  to  make  him  a  title.     If  so,  this  right  can  not 
^^feat  the  widow's  right  to  her  dower.     No  lien  created  by 
^^^  husband  in  his  lifetime,  though  assented  to  by  the  wife, 
^^^11,  in  any  manner,  interfere  with  her  right  of  dower : 
"^^ised  Code,  section   1759.     The  husband   cannot,  by  a 
'^^^ftgage,  for  instance,  in  his  lifetime  interfere  with  the  right 
^*  his  widow  to  dower.     And  he  can  no  more  bar  it  by  a 
^^^tract  to  sell  the  land  which  has  not  been  consummated  by 
*^^^ing  the  legal  title  out  of  himself  into  the  vendee. 

If  the  obligee  in  this  bond  should  pay  up  the  balance  of 
^^  purchase-money,  and  demand  a  title  from  the  executor, 
?^^^hin  such  time,  and  under  such  circumstances  as  to  entitle 
^'U  to  relief,  he  must  either  take  the  land  subject  to  the 
^idoVs  dower,  and  look  to  the  estate  of  her  husband  for  the 
^^age  which  he  may  sustain  by  that  encumbrance,  or  he 
^Uat  refuse  to  take  the  land  so  encumbered,  and  proceed 
^S^inst  the  estate  for  full  damages,  in  which  case  the  laud 
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would  still  be  the  property  of  the  estate  subject  to  the  wid 
dower. 

This  is  a  proceeding  to  recover  money  in  lieu  of  d< 
under  our  statute,  which  can  only  be  done  with  the  cor 
of  the  executor  and  the  approval  of  the  Ordinary.  Re\ 
Code,  sec.  1761. 

Judgment  reversed. 


Sarah  Wyatt,  plaintiflF  in  error,  vs.  Allen  W.  Turi 

defendant  in  error. 

If  either  party  is  not  satisfied  with  the  answer  of  the  Justice  o 
Peace  to  a  certiorari,  all  the  exceptions  must  be  taken,  or  the  tra^ 
filed,  before  the  case  is  called  in  its  order  for  a  hearing  ;  and  if 
exceptions  are  not  taken,  or  traverse  filed,  and  the  case  is  heard  ii 
Superior  Court  upon  the  answer,  and  brought  to  this  Court,  s 
judgment  rendered,  the  parties  are  bound  by  that  judgment,  and  ne 
party  will  be  entitled  to  have  an  amended  answer  to  the  certu 
filed  in  the  Superior  Court  afler  the  judgment  of  this  Court. 

Amendment.     Res  adjudicata.     Before  Judge  Gri 
Henry  Superior  Court.,  April  Term,  1869. 

This  cause  was  before  this  Court  before.  See  37th  Geo: 
Reports,  640.  When  the  remittitur  from  this  Court  was  ] 
duced  in  the  Court  below,  and  the  judgment  of  this  C< 
was  made  the  judgment  of  that  Court,  Turner's  cou: 
produced  an  amendment  of  the  return  of  the  magistrate 
the  certiorari,  by  which  it  appeared  that  Ferguson  had, 
the  1st  of  June,  1867,  given  Turner  his  note,  and  with 
writing,  specifying  that  it  was  for  provisions  to  enable  1 
to  make  his  crop  for  that  year,  land  binding  said  crop  for 
payment  of  said  note,  and  that  this  note  and  writing  wer 
evidence  before  him  on  the  trial.  Mrs.  Wyatt's  coui 
objected  ta  this  amendment  because  it  was  irrelevant,  beca 
having  gone  to  trial  upon  the  original  return,  its  sufficiei 
could  not  be  denied,  and  because  by  the  decision  of 
Supreme  Court  the  question  was  rea  adjudicata. 
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'Fhe  Court  overruled  the  objection,  and  the  amendment 
^^'as  filed.  After  argument,  he  ordered  the  money  paid  to 
Turner.     These  decisions  are  assigned  as  error. 

S.  C.  McDaniel,  Peeples  &  Stewart,  for  plaintiff  in 
^rror,  as  to  the  amendment,  cited  37th  Ga.  R.,  640;  Irw. 
Code,  sees.  3990,  3074;  2  Kelly,  (Ga.  R.,)  275;  37th  Ga., 
S84;  34th  Ga.  R.,  47;  lb.,  499;  36th  Ga.  R.,  257;  38th, 
133  and  195.  The  money  should  have  been  paid  to  Mrs. 
"^Vyatt:     Irw.  Code^  sees.  1982,  2261, 1968-9. 

John  B.  Hart,  for  defendant  in  error. 

Brown,  C.  J. 

It  18  insisted  by  counsel  for  plaintiff  in  error  that  this 
Court  shall  decide  upon  the  nature  and  dignity  of  the  land- 
lord's lien  in  this  case.  In  the  shape  in  which  it  is  now 
^^^fbre  OS,  we  do  not  think  that  question  is  made  hf  the 
^^ecord,  and  we  will-not  go  out  of  the  record  to  discuss  or 
^^cide  it.  The  vast  increase  in  the  business  of  this  Court 
^^afces  our  duties  so  onerous  that  we  do  not  feel  called  upon 
^^  do  more  than  decide  the  questions  which  are  legally  pre- 
^^>^ted  for  our  consideration . 

Was  Mr.  Turner,  the  defendant  in  error,  entitled  to  have 

^*^^    answer  of  the  Justice  of  the  Peace  to  the  certiorari 

^"^^ended  after  the  case  had  been  tried  in  the  Superior  Court, 

^^d  brought  to  this  Court,  and  a  judgment  rendered?     We 

^re  very  well  satisfied  that  he  was  not.     Under  sections  3990 

^*^d  3994  of  the  Revised  Code,  either  party  who  may  be  dis- 

^^isfied  with  the  Justice's  answers  to  the  certio7*ari,  must 

^ke  the  exceptions,  or  traverse  the  answer,  before  the  case  is 

^*Ied  in  its  order  for  a  hearing  in  the  Superior  Court,  and 

^^  there  be  more  than  one  objection  to  the  answer,  all  the  ex- 

^^tions  must  be  taken  together,  before  the  hearing.     The 

^^Ue  must  be  fully  made  up,  and  the  record  complete  before 

^he  hearing,  and  the  parties  will  not  be  allowed  to  have  the 

^tnrn  amended  after  the  case  has  been  heard  in  the  Superior 

^^Urt  and  in  thiS  Court.     We  can  readily  see  the  fraud  and 
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injustice  which  might  result  if  the  Courts  would  allow 
ties  to  practice  upon  them  in  this  way.     If  the  feelings 
the  Justice  of  the  Peace  should  be  strongly  in  favor  of 
of  the  parties,  any  other  rule  might  open  the  door  for 
practice  of  unfairness,  b}'' allowing  the  Justice  to  amend  tbM 
answer  after  the  party  had  ascertained  by  the  judgments      J 
this  Court  what  might  be  necessary  for  the  answer  to  contai 
to  enable  him  to  succeed.     We  charge  no  such  practice  r 
this  case.     But  we  confess  we  are  not  very  well  satisfied  th 
another  note  was  not  substituted  by  mistake  or  otherwise 
the  one  upon  which  the  case  was  tried  in  the  Justice's  Cou 
The  record  shows  that  the  note  then  before  the  Court  was 
an  amount  different  from  the  one  set  forth  in  the  amend 
return.     Nothing  appeared  from  the  record  to  show  that  t 
stipulation  giving  the  lien   upon  the  crop,  which  appesEK 


appended  to  the  note  copied  into  the  amended  return,  iik^"5^^v 
annexed  to  the  note  used  on  the  trial  in  the  Justice's  Coujkl^ui 
These  discrepances  at  least  satisfy  our  minds  that  it  is  n:^  n< 
wise  to  relax  the  salutary  rule  laid  down  in  the  Code. 

We  may  remark,  in  conclusion,  that  there  is  nothing         "C  i 
this  record  that  shows  that  the  wheat  sold,  from  which  tWr     th 
money  in  dispute  is  brought  into  Court,  was  raised  upon  i9^    th 
lands  cultivated  by  the  defendant  in  fi.  fa.,  or  to  what  ycajg""*^r 
crop  it  belonged,  or  that  Mr.  Turner  ever  had  any  lien  of  a-^caaoj 
sort  upon  it;  and,  if  we  admit  that  it  was  part  of  the  cr^^  ^l 
which  he  advanced  the  money  to  make,  and  that  he  ha^^  -^  * 
lien  upon  it,  the  record  does  not  show  that  he  preserved  Wr'  the 
lien  by  having  it  foreclosed  within  twelve  months,  as  thel  -^^^w 
requires,  before  the  amended  return  was  made,  or  before  •^^  ^"^ 
last  hearing  in  the  Superior  Court.     If  the  lien  had  not  b^^^cn 
preserved  by  foreclosure  within  the  time  allowed  by  law       'j  '^ 
was  lost,  and  tl^  judgment  of  the  Court  ordering  the  moi::::^^^^ 
paid  to  the  landlord  in  place  of  the  judgment  creditor,  m     *st 
be  erroneous.     See  this  case  reported  in  37  Georgia,  640. 

Judgment  reversed. 
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James  R.  Smith,  plaintiff  in  error,  vs.  A.  W.  Jones,  defend- 
ant in  error. 

1.  The  Mayor  and  Coancil  of  the  City  of  Griffin  have  power  conferred 
by  the  charter  to  levy  and  collect  a  tax,  and  in  case  of  non-payment 
the  clerk  of  the  city  may  issue  execution  against  the  defaulter,  which 
is  a  lien  upon  all  his  property,  and  may  be  levied  upon  any  property 
of  the  defendant,  real  or  personal,  sufficient  to  satisfy  the^i.  /a.,  by 
the  marshal  or  his  deputy,  who  may  sell  the  same  at  public  sale  at  the 
city  hall,  giving  sach  notice  as  is  required  by  law  for  tax  collectors'  sales. 
2.  The  marshal  is  not  bound  to  make  an  entry  of  no  personal  prop- 
erty before  he  can  levy  upon  real  property.     Both  are  alike  subject. 

Claim.     Equitable  Mortgage.    Tax  Sales.     Before  Judge 
Green.    Spalding  Superior  Court,    August  Term,  1869. 

On  the  15th  of  February,  1868,  Jones  obtaineS  a  judg- 
ment against  one  Gullett  for  $386  84,  besides  interest  and 
costs.  The  Ji.  fa.  issued  upon  this  judgment  was,  on  the 
28th  of  January,  1869,  levied  upon  a  house  and  lot  in  Griffin 
as  GoUett's  property.  Smith,  by  Patterson  as  his  agent, 
claimed  the  property.  On  the  trial  Jones'  attorney  read  in 
evidence  the  fi.  fa.  and  levy,  proved  that  Gullett  was  in  pos- 
session of  the  property  after  the  date  of  said  judgment,  had 
a  deed  to  it,  and  had  paid  $2,200  00  for  it,  and  then  closed. 
Claimant's  attorneys  read  in  evidence  a  fee  simple  deed 
for  said  premises  from  Gullett  to  Bailey,  made  the  22(1  of 
March,  1867,  for  the  expressed  consideration  of  $1,100  00  ; 

,  a  quit  claim  deed  from  Bailey  to  Smith,  made  the  15th  of 
December,  1868,  for  the  expressed  consideration  of  $1,300  00 
as  one  chain  of  title.  To  make  another  chain  they  introduced 
•jf./a.,  issued  by  the  city  clerk  of  Griffin,  "to  L.  L.  Blood- 

^     Worth,  City  Marshal,"  commanding  him  of  the  goods,  cliat- 

U«,  lands  and  tenements  of  said  Gullett,  to  make  $15  00 

^  costs  for  GuUett's  tax  for  1866.     The  only  entries  on 

fr  •wji/a.  were  a  levy  on  said  house  and  lot,  made  the  1st  of 
Q*Aer,  1867,  by  John  L.  Doyal,  deputy  marshal  of  Griffin, 
*^t  return  by  him  dated  7th  November,  1867,  stating  that 

d:-*.^  Ist  Tuesday  in  I^ovember,  1667,  at  public  sale,  he 
property  to  said  Bailey  at  $20  50,  and  made  Bailey 
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a  deed.  They  read  the  deed  to  Bailey,  which  was  in  the 
usual  form,  coutaining  the  usual  recitals  as  to  advertisements, 
etc.,  and  signed  by  said  Doyal  as  acting  chief  marshal. 

They  also  read  in  evidence  a  tax  fi/fa.^  issued  by  the  tax 
collector  of  said  county,  for  $1,000  00,  against  Gullett,  dated 
16th  of  March,  1867,  for  taxes  due  for  selling  lottery  tickets; 
it  had  been  levied  on  said  premises  on  the  23d  of  March, 
1867,  and  on  it  was  a  receipt,  showing  that  Patterson  had 
paid  the  costs,  and  they  read  a  tax  jL  fa.  against  Gullett  for 
$34  00  for  taxes  due  to  the  State  for  1857,  which,  in  consid- 
eration of  $17  00,  the  tax  collector  transferred  to  Patterson. 

In  rebuttal,  Bailey  was  examined.    He  testified  that  Gullett 
wished  to  borrow  $1,000  00,  to  go  into  a  speculation  of 
$10,000  00  or  $12,000  00,  and  offered  to  secure  it  by  a  mort- 
gage on  said  lot.     Bailey  refused  to  take  a  mortgage,  because 
it  was  troublesome  to  foreclose,  but  finally  agreed  to  let  Gul- 
lett have  $1,000  00  for  ninety  days  if  Gullett  would  give, 
him  an  absolute  deed  to  said  premises,  and  Bailey  sJiould 
give  Gullett  a  paper,  stating  that  if  Gullett  repaid  the  money 
in  ninety  days  he  would  return  Gullett  the  deed,  and  if  he, 
Gullett,  failed  so  to  pay  him,  the  deed  was  to  be  absolute. 
Pursuant  to  that  said  deed  was  made,  and  it,  with  Gullett's 
note,  was  delivered  to  Bailey,  and  he  gave  the  paper  promis- 
ing as  aforesaid.     About  four  months  or  more  afler  said  con- 
tract was  made,  Gullett,  having  no  place  to  carry  his  family, 
and  not  having  paid  any  of  the  borrowed  money,  gave  up  to 
Bailey  said  paper,  in  presence  of  witnesses,  surrendered  pos- 
session of  the  premises  to  Bailey,  and  gave  Bailey  his  notes 
for  rent.     Bailey  then  told  him  that  if  he  would  pay  said 
money  he  would  let  his  family  have  the  premises,  and  Bailey 
kept  the  note  on  Gullett.     Gullett  fiiiled  to  pay  the  rent,  and 
when  ^oailey  sought  to  evict  him  he  enjoined  Bailey;  this 
injunction  was  pending,  and  said  Patterson,  as  agent  for  Gul- 
lett, was  in  possession  of  the  premises  when  Bailey  sold  to 
Smith.     Bailey  swore  further,  that  while  he  regarded  hia 
title  as  good,  he  let  the  property  sell  for  city  taxes,  and  bought 
it  to  strengthen  his  title;  that  to  avoid  litigation  he  sold  the 
property  to  Smith  for  $1,300  00,  and  gave  up  to  him  said 
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original  note  and  said  rent  notes  on  Gullett.  It  was  shown 
that  at  the  date  of  said  levy  on  the  tax  fi,  fa,,  Gullett  had 
personal  property,  to-wit:  furniture  part  of  which  was  par- 
lor fnmitare  worth  $200  00,  and  that  the  lot  was  two 
aores  in  Griffin,  and  worth  $3,000  00 ;  that  the  marshal 
was  sick  for  some  time,  and  had  resigned  before  the  sale, 
and  therefore  bis  deputy  acted  in  this  matter.  It  appeared 
that  Gallett's  bill  against  Bailey  was'^ismissed  when  Bailey 
sold  to  Smith,  and  after  that  Patterson  acted  as  Smith's 
agent,  and  it  was  shown  that  the  tax  fi.  fa.  for  $1,000  00 
was,  by  order  of  the  Inferior  Court,  settled  upon  said  pay- 
ment by  Patterson.  Claimant's  counsel  requested  the  Court 
to  charge,  that  if,  before  plaintiff's  judgment  was  obtained, 
^lej  had  taken  up  his  obligation  to  surrender  Gullett's 
^^f  and  Gullett  had  become  Bailey's  tenant,  this  paid 
(^Ilett's  note,  and  made  Bailey's  title  absolute;  that  if  the 
pioperty  was  sold  by  an  officer  authorized  to  sell  it,  under 
a  tax  j!. /a.  against  Gullett,  and  Bailey  bought  it,  he  got  all 
of  Gallett's  title  therein,  even  though  Bailey's  original  deed, 
ttnder  the  circumstances,  was  but  a  mortgage,  and  in  either 
event  the  property  was  not  subject. 

The  Court  did  not  so  charge,  but  charged  the  jury  that  if 
the  relation  of  debtor  and  creditor  remained,  then  the  con- 
veyance to  Bailey  was  but  a  mortgage,  and  it  passed  no  title 
to  Bailey ;  that  land  can  not  be  sold  for  taxes  where  there  is 
sufficient  personal  property  to  pay  the  taxes,  and  that  in  selling 
land  for  taxes  the  officer  can  sell  only  enough  of  it  to  pay  the 
tax;  that  if  Gullett  had  sufficient  personal  property  to  pay  the 
tax,  the  levy  on  the  land  and  sale  of  it  were  void,  and  passed 
no  title  to  the  purchaser. 

The  jury  found  the  property  subject  to  Jones' j^. /a.  The 
^fusal  to  charge  as  requested,  and  the  charge  as  given,  are 
^'gned  as  erroneous. 

S^EER  &  Beck,  Doyal  &  Nunnally,  for  plaintiflF  in 
error. 

PfiEPLBB  &  Stewart,  Boynton  &  Dismuke,  for  defend- 
*^tj  '•eplied  that  Bailey's  deed  from  Gullett  was  but  a  mort- 
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gage:  Adams'  Eq.,  marg.,  p.  Ill,  2  note;  11  Howan 
139;  5  Maas.  R.,  109;  8th  Mass.  R.,  169;  9  Wliea 
489;  7  Watts,  401 ;  8  Paige,  243;  1  San.  Ch.  R.,  58. 
sonalty  must  be  exhausted  before  land  can  be  sold  for  U 
Cobb's  N.  D.,  1048;  Only  a  sufficiency  of  land  can  be 
lb.  Though  the  Court  erred  the  verdict  is  right :  26tl 
R.,  171;  30th,  560. 

Brown,  C.  J. 

We  are  satisfied  the  Court  erred  in  its  charge  to  the 
on  the  trial  of  this  case,  when  they  were  instructed  that  1 
can  not  be  sold  for  taxes  by  authority  of  the  city  when 
is  personal  property  subject  and  sufficient  to  pay  the  t 
The  Act  amendatory  of  the  charter  of  the  city,  passed 
February,  1854,  confers  the  power  of  taxation,  and  pro 
that  the  Clerk  of  the  City  Council  shall  issue  execi 
against  defaulters,  which  execution  shall  bind  all  the  ] 
erty  of  the  defendant^from  the  date  thereof;  and  the  ma 
is  authorized  to  proceed  to  levy,  advertise  and  sell  in 
manner  as  the  ordinances.of  said  city  shall  or  may  d 
By  the  Act  of  13th  December,  1859,  further  amendin] 
charter,  it  is  enacted  that  the  Mayor  and  Council,  or  a 
jority  of  them,  shall  have  the  power  to  levy  and  collect 
upon  all  and  every  species  of  property,  real  and  pars 
within  the  limits  of  the  city,  which  is  or  may  be  su 
to  taxation  by  the  laws  of  this  State,  not  exceeding 
cents  in  every  one  hundred  dollars  value  of  said  pro{ 
The  22d  section  of  this  Act  forbids  the  city  authoriti 
pass  any  ordinance,  rule  or  regulation,  contravening  the 
of  this  State  pr  the  Constitution  thereof,  but  as  often  a 
doubts  shall  arise  in  the  construction  of  this  Act  the 
shall  in  all  Courts  of  Law  and  Equity,  and  elsevvhei 
construed  and  taken  most  favorably  for  said  corporatioE 

But  it  is  insisted  that  the  marshal  must  make  a  retu 
the  fi.  fa.  of  no  personal  property  before  he  is  authoriz 
levy  on  land,  because  such  is  the  rule  in  case  of  sales  i 
a  State  tax-collector's  fi.  fa.  We  do  not  so  understan 
Code.     By  section  980  all  such  fi.  fas.  are  required 
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directed  to  all  and  singular  the  sheriffs  and  constables  of 
this  State.  Section  891  declares  that  executions  may  be  levied 
by  either  of  the  officers  to  whom  directed,  or  other  officer  who 
by  law  may  be  authorized  in  their  place;  when  the  principal 
amouDt  does  not  exceed  $50  00,  the  levy  and  sale  must  be 
made  by  a  constable,  and  not  otherwise.  If  the  constable 
levies  on  land  it  must  be  returned  to,  and  sold  by,  the  sheriff 
of  the  county. 

>  It  will  be  observed  that  this  section  of  the  Code  makes  no 
distinction  between  real  and  personal  property,  except  that 
the  land,  if  levied  upon,  must  be  sold  hy  the  sheriff,  and  not 
by  the  constable  making  the  levy.  And  it  must  be  remem- 
bered that  the^./a.  is  directed  not  to  the  constable  alone,  but 
to  all  an^  singular  the  sherifis  and  constables  of  this  State. 

\  Now,  if  it  is  the  policy  of  thLa  State  to  require  the  personal 
property  which  is  subject,  to  be  first  exhausted,  before  a  levy 
is  made  on  land,  why  does  not  the  policy  extend  as  well  to 
sums  over  as  under  fifty  dollars?  We  see  no  good  reason 
for  the  distinction ;  and  if  none  is  made,  and  the  construction 
insisted  upon  is  adopted,  it  follows  that  the  sheriff  can  not 
levy  OQ  real  estate  until  he  has  made  a  return  of  no  personal 
property. 

Counsel  for  the  defendant  in  error  cites  section  893  of  the 
Code,  which  says,  sales  under  tax  fi.faa,  shall  be  made  under 
the  same  rules  governing  other  judicial  sales;  and  he  insists, 
^  a  constable  must  make  an  entry  of  no  personal  property 
^^  a^./a.  from  a  Justice's  Court,  before  he  can  levy  on  real 
^te,  that  this  section  makes  it  necessary  that  the  same  entry 
be  made  by  him  on  a  tax  fi.  fa.  But  this  rule  of  construction 
proves  too  much,  as  it  would  also  require  the  sheriff  to  make 
^similar  return,  as  the  same Ji.  fa,  is  directed  to  him  as  well 
^^to  the  constable,  and  either  may  levy  it,  in  case  the  amount 
exceeds  fifty  dollars.  It  can  not  be  the  true  meaning  of  the 
statute  that  a  constable  must  make  the  entry  contended  for,  if 
the  fi,  ja.  levied  by  him  is  less  than  fifty  dollars,  but  need  not 
^<^8oif  it  exceeds  that  sum.  We  think  section  893  means  by 
t"e  phrase  "the  same,  rules  governing  other  judicial  sales," 
the  rules  as  to  advertisements,  time  and  place  of  sales,  etc. 
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It  was  also  insisted  that  the  deputy  or  acting  marshal 
the  City  of  Griffin  had  no  right  to  make  the  levy  or  sale, 
that  it  could  only  be  done  by  the  chief  marshal.  By  re 
ence  to  the  Ordinances  of  the  City,  in  the  Revised  Edi' 
of  1869^  section  16,  under  the  head  of  chief  marshal 
deputy  marshal,  we  find  that,  when  the  chief  marshal 
deputy  marshal,  as  collector,  shall  levy  on  the  goods,  cl 
tels,  lands  or  tenements  of  a  tax-defaulter,  he  shall  sell 
same  at  public  sale,  etc.  Here  the  authority  seems  tc 
expressly  conferred  upon  the  chief  marshal  or  deputy  n 
shal.  Again,  section  2,  under  the  same  title,  declares  tha 
shall  be  the  duty  of  the  chief  marshal  and  deputy  man 
to  ser^e  cdl  processes,  executions^  attachments,  etc.  And  a 
of  fifty  cents  is  allowed  for  collecting  executions  without  U 
It  is  very  clear,  therefore,  that  the  authority  is  expre 
given  to  the  deputy  marshal  to  act  in  sucli  cases.  But  i 
were  not  given  in  express  terms,  we  think  there  would  i 
be  no  doubt  of  the  power  of  the  chief  marshal  to  dischj 
this  duty  by  his  deputy,  and  that  the  'maxim  qui  facit 
cUiumfacitper  «6,  is  applicable. 

It  is  further  objected  to  this  sale  that  the  levy  was  ex 
sive,  that  it  was  the  duty  of  the  marshal  to  have  put  up  ] 
of  the  lot  at  a  time  till  the  necessary  sum  was  raised, 
do  not  think  that  rule  applies  to  such  a  case  as  this.  I 
the  property  levied  upon  was  a  city  lot,  not  very  suscept 
of  division,  as  the  building  probably  constituted  its  c 
value ;  and  it  was  encumbered  by  a  mortgage,  to  a  large  ] 
portion  of  its  value,  or  it  was  claimed  by  another  per 
Mr.  Bailey,  who  had  a  better  title  than  the  defendant  f 
whom  the  tax  was  due.  In  either  case,  it  was  doubtful 
the  result  showed,  whether  it  would  bring  more  than  the 
due,  when  sold  subject  to  Bailey's  title,  whether  a  fep  sin 
or  a  mortgage  lien. 

The  view  we  take  of  this  sale  renders  it  unnecessary  in 
opinion  of  the  majority  of  the  Court,  that  we  should  det 
whether  the  conveyance  to  Bailey  was  a  mortgage  or  a  < 
ditional  sale.  For  myself  I  incline  strongly  to  the  opin 
upon  the  authority  of  Gxdt  vs.  Jackson^  9th  Georgia,  J 
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and  other  authorities  cited  by  the  plaintiff  in  error^  that  it 
was  a  conditional  sale,  and  not  a  mortgage.     I  admit  that  in 
some  of  its  features  it  resembled  a  mortgage,  and  that  the 
Ck>urt8  incline,  in  a  doubtful  case,  to  construe  it  as  a  mort- 
gage, and  not  a  sale.     The  true  test  is,  did  the  relation  of 
debtor  and  creditor  still  exist  between  GuIIett  and  Bailey? 
It  seems  to  me  it  did  not.     After  the  time  when  the  money 
was  to  have  been  repaid  by  Gullett  to  entitle  him  to  a  re-con- 
veyance, he  gave  up  to  Bailey  the  defeasance  which  he  took 
at  the  time  of  the  sale,  and  acknowledged  himself  to  be 
Bailey^s  tenant,  and  Bailey  accepted  him  as  such.    Suppose 
the  next  day  the  house  had  been  consumed  by  fire,  and  the 
property  had  been  no  longer  worth  one-half  the  sum  which 
Bailey  paid  for  it,  could  he  have  sued  Gullett  on  the  notes  or 
debt,  and  have  compelled  him  to  pay  the  balance  or  the  dif- 
ference between  the  value  o£  the  lot  and  the  amount  of  the 
original  sum  advanced?    I  think  not.     It  seems  to  me  Gul- 
lett could  have  met  him  with  a  successful  defense,  by  show- 
ing that  the  title  was  fully  vested  in  him  at  the  time  the 
premises  were  destroyed,  and  that  the  relation  of  landlord 
^d  tenant,  and  not  that  of  debtor  and  creditor,  existed  at 
^he  time  of  the  loss.     But  I  will  not  enlarge,  as  we  do  not 
"od  it  necessary  to  decide  this  point. 
Judgment  reversed. 


■^-^BY  Camp,  plaintiff  in  error,  vs.  James  M.  Pace,  admin- 
istrator, defendant  in  error. 

^^<>rmant  judgment  will  not  be  set-off,  on  motion,  against  a  judgment 
^ot  dormant,  unless  there  are  peculiar  equities  between  the  parties 
^hich  require  it,  or  manifest  injustice  will  be  done  to  the  owner  of  the 
dormant  judgment  by  the  refusal  of  the  Court  to  allow  the  set-off. 
^o  such  state  of  facts  appears  by  this  record  as  will  authorize  such 
•«t.off. 

Set-off.     Dormant   Judgments.     Before  Judge  Green. 
"^^Wton  Superior  Court.    September  Term,  1869. 
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On  the  1st  of  July,  1860,  Charles  Camp,  in  the  Inferio: 
Court  of  said  county,  obtained  a  judgment  for  $812  50,  prin 

cipal,  $85  32,  interest,  and  $ ,  costs,  against  Sarah  A. 

Camp,  principal,  and  Harry  Camp  as  security,  and  SLfi.fa.  wai 
issued  thereupon  on  the  21st  of  January,  1862.  On  th 
24th  of  December,  1860,  Daniel  Baker,  in  the  same  Court 
obtained  a  judgment  against  Harry  Camp  (as  trustee  fo; 
Sarah  A.  Camp)  and  one  Johnson,  as  security,  for  $642  00 

principal,  $8  95,  interest,  and  $ ,  costs,  and  on  it  a^./a 

was  issued  on  the  20th  of  January,  1862.  No  entry,  by  anj 
proper  ofiBcer,  was  made  upon  either  of  these  fi,  fas,  withii 
seven  years  from  the  dates  when  they  were  issued.  A 
August  Term,  1869,  of  said  Superior  Court,  Baker  sued  ou 
scire  facias  against  Harry  Camp  as  such  trustee,  and  Jame 
M.  Pace,  as  administrator  of  said  Johnson,  to  revive  the  las 
named  judgment.  In  August,  1868,  Harry  Camp  suec 
James  M.  Pace,  as  administrator  of  Charles  Camp,  fol 
$500  00,  for  certain  services  performed  for  said  Cliarlefi 
Camp  in  his  lifetime.  The  plea  was  the  general  issue  only. 
On  the  trial  of  this  case  it  appeared  that  Charles  Camp  had 
agreed  to  have  $500  00,  due  Harry  Camp  for  said  services, 
credited  on  said  first  stated  judgment,  but  it  had  never  been 
done,  and  so  Harry  Camp  recovered  a  judgment  against 
Pace,  as  administrator  of  Charles  Camp,  for  $500  00,  with 
interest  froili  the  1st  of  August,  1866. 

After  this  last  judgment  was  entered  up.  Pace,  as  admin- 
istrator of  Charles  Camp,  moved  to  have  said  $500  00  judg- 
ment entered  as  a  credit  upon  the  first  named  judgment 
Harry  Camp,  in  answer  to  a  rule  nisi  for  that  purpose,  ob 
jected  to  this  upon  the  following  averments:  1st.  Thatsaic 
$500  00  judgment  was  for  services  done  for  said  Charle 
without  any  agreement  that  he  should  be  paid  by  a  credit  oi 
said  first  named  judgment,  but  Charles  Camp  agreed  after 
wards  to  pay  him  by  entering  such  a  credit;  that  it  wa 
understood  that  the  credit  was  to  be  then  entered,  so  that  b 
might  save  himself  out  of  trust  property  of  Sarah  Cam] 
then  in  his  hands,  said  fi.  fa.  being  the  oldest  one  agains 
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Sarah's  trust  estate,  but  Charles  Camp  afterwards  refused 
ter  the  credit.  Now  that  fi.fa.  is  dormant.  2d.  That 
udgmentfi  in  favor  of  Charles  Camp  and  Baker  are  both 
ant;  Pace,  as  attorney  of  Baker,  is  reviving  Baker's, 
b  is  the  younger  lien,  but  is  taking  no  such  steps  as  to 
les  Camp's,  and  thereby  increases  Harry  Camp's  risk  of 
)y  giving  this  junior  judgment  prior  lien  on  said  trust  es- 
3d.  The  judgments  sought  to  be  set  off  were  obtained  in 
•ent  Courts,  and  therefore  could  not  be  thus  set  off.  4th. 
shouW  have  plead  set-off  in  the  case  of  Harry  Camp 
i8t  Lim  as  administrator;  and  last,  because  Harry  Camp's 
oey  has  a  lien  for  fees  on  the  judgment  in  his  favor. 
|)on  inspection  of  the  papers,  and  considering  said  objec- 
,the  Court  ordered  the  first  named ^. /a.  to  be  credited 
}00  00,  as  of  the  1st  of  August,  1866,  and  that  Pace, 
ministrator,  should  pay  said  attorney's  fee,  thereby  sat- 
ig  the  judgment  of  Harry  Camp  against  Pace  as  admin- 
bor. 

any  Camp's  attorneys  say  that  the  Court  erred  in  over- 
ig  his  said  objections  to  said  judgment  being  so  satisfied, 
especially  as  his  objections  were  sworn  to,  and  nothing 
shown  against  them. 

.  B.  SiMMS,  for  plaintiff  in  error,  cited  Irwin's  Code, 
on  2863,  8th  Georgia  Reports,  33,  21st  Georgia  Reports, 
•  as  to  dormant  judgments;  and  Irwin's  Code,  section 
5,  as  to  increasing  risk  of  surety. 

LARK  &  Pace,  for  defendant  in  error. 
KOWN,  C.  J. 


was  a  motion  to  set-off  a  judgment  rendered  at  the 
^  of  the  Court  at  which  it  was  made,  against  a  larger  one 
'h  was  dormant,  in  which  the  plaintiff  in  the  judgment 
dormant,  was  defendant,  as  surety,  which  the  Court  or- 
d  to  be  done,  by  entering  it  as  a  credit  upon  the  dormant 
meat.  Section  2851  of  the  Code  provides  that  judgments 
le  same  Court  may  be  set-off  against  each  other,  on  mo* 
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tion^  the  balance  on  the  larger  being  colkdable  under  exet»- 
tion.  The  dormant  judgment  in  this  case  was  rendered  in 
the  Inferior  Court,  and  the  other  in  the  Superior  Court;  bat 
as  the  Inferior  Court  is  abolished  and  the  late  Constitadon 
transfers  its  unfinished  business  to  the  Superior  Court,  do  good 
objection  can  be  made  on  the  ground  that  the  judgments  were 
obtained  in  different  Courts.  They  are  now,  in  the  language 
of  the  statute,  "  in  the  same  Court." 

We  are  satisfied,  however,  that  the  section  of  the  Code 
above  quoted  does  not  apply  in  such  a  case  as  this.  It  is  in- 
tended that  the  judgments  set-off  against  each  other  be  in  full 
force,  that  they  be  operative,  not  dormant — such  as  can  be  en- 
forced by  execution,  as  the  balance  on  the  larger  one  after  the 
set-off  is  declared  to  be  '^  collectable  under  execution."  In 
this  case  the  balance  is  not  collectable  under  execution,  as  tbe 
judgment  is  dormant,  having  no  lien  on  any  property  of  the 
defendant,  and  can  not  be  enforced  by  execution  till  it  has 
been  first  revived  by  a  proper  proceeding  for  that  purpose. 

We  do  not  say  there  may  not  arise  cases  where  the  peculiar 
equities  between  the  parties  may  require  such  set-off.    As  in 
a  case  where  there  is  no  good  defense  to  the  scire  facias  tote' 
vive  the  dormant  judgment,  and  the  debt,  of  which  it  is  the 
evidence,  is  justly  and  legally  due,  and  the  defendant,  in  the 
dormant  judgment,  is  insolvent,  and  is  proceeding  to  enforce 
his  judgment  against  the  other  party,  contrary  to  equity  ao^ 
good  conscience.     In  a  proper  proceeding,  upop  such  astit^ 
of  facts,  the  dormant  judgment  might  be  set-off  against  tb® 
operative  judgment,  just  as  any  other  debt  might  be. 

But  this  record  makes  no  such  case.  The  fact  that  thefi^^ 
hundred  dollars  which  Charles  Camp  owed  Harry  CamJ^j 
was  by  agreement  to  have  been  credited  upon  the  judgmeO^ 
now  dormant,  is  not  sufficient.  The  record  shows  it  wasn^ 
BO  entered  by  Charles  Camp  in  accordance  with  his  agre^^ 
ment,  and  Harry  Camp  brought  suit  because  it  had  n^ 
been  done,  and  recovered  judgment  for  the  amount  due  hic^ 
and  not  a  judgment  of  the  Court  that  the  credit  be  now  e*^' 
tered.  After  the  verdict  and  judgment  in  favor  of  Har*7 
Camp  for  the  five  hundred  dollars,  the  Court,  on  moticF*'^ 
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ordered  that  judgment  entered  as  a  credit  on  the  dormant 
ndgment,  to  which  Harry  Camp  claims  he  has  a  valid  de- 
fense, on  the  ground  that  he  was  ohly  a  surety  and  has  been 
released  by  the  act  of  the  plaintiff.  Upon  this  state  of  facts 
we  think  the  Court  erred  in  sustaining  the  motion. 
Judgment  reversed. 


William  Jennings,  plaintiff  in  error,  r».  W.  G.  Rudd, 

defendant  in  error. 

The  SaperioT  Coart,  in  a  proceeding  commenced  in  that  Court,  will  not 
order  the  Marshal  of  the  City  of  Atlanta  to  put  the  purchaser  in  pos- 
session of  lands  in  the  city  sold  by  a  former  marshal  for  tax  due  said 
city. 

Jurisdiction  of  the  Superior  Court,  ifandamiw.  Mar- 
shal's Sales.  Before  Judge  Pope.  Fulton  Superior  Court. 
May  Term,  1869. 

Rpdd  failed  to  pay  his  (Atlanta)  city  taxes,  j^. /a.  issued 
against  him  therefor,  was  levied  on  certain  land  in  said  city, 
and  after  due  advertisement  the  then  marshal  of  the  city 
sold  the  land ;  Jennings  bought  it,  and  took  a  deed  from  the 
marshal.     He  did  not  get  possession  of  the  premises.     In 
June,  1869,  after  a  new  marshal  had  gone  into  office,  Jen- 
nings petitioned  the  Superior  Court  for  an  order  to  compel 
the  new  marshal,  or  the  sheriff  of  Fulton  county,  to  put  him 
^u  possession  of  said  land.     It  was  objected  to  upon  the 
ground  that  said  Court  had  no  jurisdiction  over  said  mar- 
shal in  the  premises,  and  no  right  to  pass  such  order.     The 
^urt  sustained  the  objection,  and  dismissed  the  petition. 
•1^  is  assigned  as  error. 

George  S.  Thomas,  for  plaintiff  in  error,  cited  the  char- 
ts of  Atlanta:  Acts  December  29th,  1847 ;  23d  February, 
1850;  March  3d,  1856;  Irwin's  Code,  sees.  893,  895,  as  to 
^^ishal's  sales;  Irwin's  Code,  sec.  900;  25th  Iowa  Reports, 
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35,  as  to  redemption  within  a  year ;  and  as  to  power  to  put  p 
chaser  in  possession,  Irwin's  Code,  sees.  896,  3601,  36( 
37th  Ga.  R,  251 ;  11th,  423;  and  said  the  Court  had  po^ 
tb  grant  such  order:  37th  Ga.  R,  581;  Sedg.  on  Stat. 
470-1-2 ;  Irwin's  Code,  sees.  236,  par.  4. 

L.  J.  Glenn  &  Son,  for  defendant,  replied  that  the  Su 
rior  Court  had  no  jurisdiction,  Irwin's  Code,  sections  36 
3602,  3598,  3599;  and  said  the  marshal  could  sell,  butcoi 
not  give  possession,  Irwin's  Code,  sec.  11;  City  Code,  s( 
14,  403. 

Brown,  C.  J. 

The  Mayor  and  Council  of  the  City  of  Atlanta  are  autl 
rized  by  their  charter  to  levy  a  tax  of  one  per  cent.,  ei 
^'  which  tax  shall  be  collected  at  such  times  and  in  such  mi 
ner  as  the  Mayor  and  members  of  the  Council  in  their  . 
laws  shall  direct" 

By  Act  of  1847,  amending  the  charter,  it  is  provided  t 
on  the  failure  or  refusal  to  pay  the  tax  imposed,  the  clerk 
the  city  shall  issue  execution,  bearing  test  in  the  name  of 
Mayor,  and  directed  to  the  marshal,  commanding  him 
levy  on  the  goods  and  chattels,  lands  and  tenements,  of  i 
defendant,  or  so  much  thereof  as  shall  be  sufficient  to  satii 
the  demand  and  costs,  which  execution  shall  bind  all  t 
property  of  the  defendant  from  the  date  thereof,  and  sa 
'marshal  shall  proceed  to  advertise  and  sell  in  such  manii 
as  the'laws  and  ordinances  of  said  city  shall  or  may  dire 

The  ordinance  on  that  subject  provides  that  "  whene^i 
the  marshal  shall  have  any  execution  or  executions  plac 
in  bis  hands,  he  shall  execute  the  same  in  the  manner  pi 
scribed  by  this  ordinance,  and  whenever  he  shall  levy  a 
execution  upon  any  goods,  chattels  or  tenements,  he  sh; 
advertise  the  same  in  three  of  the  ihost  public  places  in  sc 
city  ten  days  before  the  sale,  (except  in  cases  where  land 
levied  upon,  when  he  shall  advertise  in  three  of  the  m^ 
public  places  in  said  city,  and  in  one  of  the  public  gazeti 
at  least  thirty  days  prior  to  the  day  of  sale^)  and  the  £H 


ATLANTA,  DECEMBER  TERM,  1869.         51 

Jennings  vs,  Budd. 


marshal  shall,  on  the  first  Tuesday  of  each  month,  between 
the  hoars  of  ten  o^clock  in  the  forenoon,  and  four  o'clock  in 
the  afternoon,  sell  all  property  levied  upon  in  front  of  the 
City  Council  room  at  public  outcry,  and  shall  receive  for 
such  selling  six  and  a  quarter  per  cent,  on  the  amount  sold, 
and  shall  knock  down  said  property  to  the  highest  bidder, 
and  execute  titles  to  the  same,  if  required,  and  he  shall  be 
allowed  the  same  fees  as  are  allowed  sheriffs  of  this  State  for 
executing  titles." 

Under  the  provisions  of  the  charter  above  mentioned,  the 
Mayor  and  Council  of  the  City  have  power  to  pass  by-laws 
or  ordinances  regulating  the  whole  matter  of  the  sale  of  pro- 
perty within  the  city,  for  city  taxes,  provided  they  make  no 
regulation  in  conflict  with  the  Constitution  and  laws  of  this 
State.  They  have  levied  the  tax  and  provided  for  its  collec- 
tion ;  and  in  case  of  default  of  payment,  for  the  safe  of  the 
property  of  the  defendant ;  and  when  property  is  sold  by 
the  marshal,  they  make  it  his  duty,  if  required,  to  "execute 
titles '*  to  the  property  sold  by  him.  But  their  legislation 
stops  with  the  execution  of  the  title,  and  no  provis'^on  is  made 
for  putting  the  purchaser  in  possession.  The  consequence  is, 
that  the  purchaser  is  left  to  his  common  law  remedy,  to  re- 
cover the  possession  of  the  property  held  by  another,  to  which 
he  has  title. 

We  hold  that  sections  3601,  3602  and  869  of  the  Code 
apply  to  sales  made  by  the  sheriflF,  or  other  State  officer,  au- 
thorized to  sell,  under  a  Ji.fa.  from  a  Court  of  competent  ju- 
risdiction, or  under  a^.  fa,  for  State  or  county  tax  and  that 
they  are  not  applicable  to  a  sale  by  the  Marslml  of  the  City 
of  Atlanta  for  tax  due  the  city.  That  is  to  be  collected  "  in 
such  manner  as  the  laws  and  ordinances  of  said  city  shall  or 
may  direct.^' 

It  was  claimed  in  the  argument,  that  tlie  Superior  Court 
has  power  by  mandamus  to  compel  the  Marshal  of  the  City 
of  Atlanta  to  perform  an  official  duty  which  he  refuses  to 
perform.  When  a  proper  case  is  made,  and  there  is  no  other 
legal  remedy,  we  do  not  question  this  power  in  the  Courts. 
But  no  such  case  is  made  by  this  record.     The  law  of  the 
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city  IS  the  rule  by  which  the  marshal's  official  conduol 
be  regulated,  and  as  that  law  does  not  require  him  to  f 
purchaser  at  his  own  sale  in  possession,  he  does  not 
perform  a  legal  duty  when  he  refuses  to  act.  If  thi 
an  application  for  mandamus  it  could  not,  for  that  reas 
granted. 

Judgment  affirmed. 


Nancy  Martin,  plaintiff  in  error,  va,  Campbell  Wai 
Superintendent  Western  &  Atlantic  Railroad,  defenc 
error. 

The  Western  and  Atlantic  Railroad  was  engaged  in  the  servic 
Confederate  Government,  by  carrying  troops  who  were  in  the 
of  said  Government  for  compensation  paid  by  said  Governi 
the  battle-field  of  Chickamauga.  The  husband  of  the  plain 
captain  of  a  company  in  said  service,  and  was  carrying  his  c 
on  the  cars  of  said  road,  under  the  orders  of  his  superior  oi 
engage  in  the  battle  of  Chickamauga.  While  both  the  road 
captain  were  thus  engaged  in  the  common  cause  of  aiding  the 
federate  Government  to  prosecute  the  war  against  the  United 
(the  captain's  fare  on  the  road  being  paid  by  the  Confederate  < 
ment,)  a  collision  occurred  upon  the  road,  and  the  captain  was 
ffeldf  that  the  Courts  must  now  adjudge  such  mutual  employi 
illegal  tiansaction,  in  violation  of  the  supreme  law  of  the  la 
that  they  will  not  lend  their  aid  to  either  party  to  recover  dam 
any  injuries  received  by  the  carelessness  or  negligence  of  th 
while  they  were  engaged  together  in  the  service  of  the  Con 
Government,  aiding  it  in  the  prosecution  of  hostilities  aga 
Government  of  the  United  States. 

Railroads.     Liability  for  killing  Confederate  Stat 
dier.     Decided  by  Judge  Pope.     Fulton  Superior 
November  Term,  1869. 

Nancy  Martin,  in  1866,  sued  Wallace,  as  Superint 
of  the  Western  and  Atlantic  Railroad,  for  killing  1j< 
band.  She  averred  that  he  was  killed  by  the  carele 
ning  of  the  trains  of  said  road  on  the  14th  of  Sept 
1863^  and;  in  one  count,  that  he  was  a  passenger  on  sa 
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at  the  time,  having  paid  his  fare^  and  in  another  count,  that 
he  was  a  soldier  and  officer  of  the  Confederate  States  army, 
going  on  defendant's  train  by  order  of  his  superior  officer  and 
that  his  fare  was  paid  by  the  Confederate  States.  The  de- 
fendant plead  the  general  issue,  that  Martin  was,  at  the  time 
a  soldier  in  the  army  of  the  Confederate  States,  aiding  and 
abetting  the  enemies  of  the  United  States,  and  then  was  in 
armed  hostility  to  the  United  States,  resisting  its  lawful 
authority,  and  going  to  the  point  of  conflict  between  said 
armies  to  aid  the  enemies  of  the  United  States,  and  that  at 
that  time  the  legal  government  of  Georgia  was  displaced, 
aod  the  employees  of  said  railroad  were  not  the  employees 
of  the  State,  and  the  State  was  not  liable  for  their  miscon- 
dact  in  managing  said  road,  and  that  each  and  all  of  said 
employees  were  then  in  rebellion  and  insurrection  against  the 
Government  of  the  United  States. 

The  killing  on  said  day,  by  a  collision,  produced  by  the 
carelessness  and  misconduct  of  said  employees,  the  industrious 
habits  of  Martin,  and  what  he  would  make  per  annum  if 
alive,  as  well  as  that  his  wife  was  dependent  upon  him  for  a 
support,  were  proved.  The  witness  who  testified  to  those 
facts  also  testified  that  Martin  was  at  the  time  captain  of  a 
Tennessee  regiment  of  infantry  in  the  said  Confederate  array, 
taking  his  command  to  the  battle-field  of  Chickamauga, 
under  orders  from  his  commanding  officer,  and  the  witness 
supposed  that  he  intended  engaging  in  said  battle. 

The  plaintiff  having  closed,  defendant's  counsel  moved  for 
a  non-suit,  upon  the  ground  that  Martin's  wife  could  not 
recover  for  the  death  of  her  husband,  he  having  been  killed 
while  going  to  fight  against  the  armies  of  the  United  States, 
The  non-suit  was  granted,  and  that  is  assigned  as  error. 

Baugh  &  Garlington,  for  plaintiff  in  error. 

L.  E.  Bleckley,  P.  L.  Mynatt,  for  defendant  in  error. 
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Brown,  C.  J. 

The  declaration  in  this  case  distinctly  alleges  that  the  de 
ceased  husband  of  the  plaintiflF  "  was  a  soldier  and  officer  ii 
the  army  of  the  Confederate  States,  owing  service,  fidelity 
and  allegiance  to  the  same;"  that  he  was  ordered  by  hi 
superior  officer  to  enter  the  cars  of  the  Western  and  Atlanti( 
Bailroad,  and  proceed  to  a  point  on  that  road ;  that  th< 
Superintendent  of  the  road  was  carrying  soldiers  on  saic 
road  for  hire  and  reward,  paid  by  the  authorities  of  said  Con 
federate  States,  and  that,  therefore,  and  in  consideration  o 
the  hire  and  reward  so  paid  and  agreed  upon,  and  transpor 
tation  furnished  and  paid  for  by  said  Confederate  State 
Government  to  said  defendant,  said  Superintendent  undec 
took  and  promised  to  carry  and  convey  the  said  Iiusband  c 
the  plaintiff  from  Atlanta  to  a  point  on  said  road,  etc.,  an 
that  he  was  killed  on  the  way  by  the  negligen6e  of  the  ofli 
cers  of  the  road.  The  evidence  contained  in  the  bill 
exceptions  discloses  the  fact  that  the  deceased  w&s' Captain 
Company  H.,  50th  Regiment,  Tennessee  Infantry,  and  tli 
he  was  on  board  the  cars  with  his  company,  on  his  way^ 
the  battle-field  of  Chickamauga,  as  witness,  who  was  a  msi 
ber  of  the  company,  thinks,  to  engage  in  the  battle. 

Under  the  stat^  of  facts  disclosed  by  plaintiflF's  declax 
tion,  and  his  own  witness,  we  are  unable  to  draw  a  distinctly 
in  principle  between  this  case  and  the  case  of  Oannon  vs.  TJ^c: 
lacCy  Superintendent,  S8th  Georgia,  199.  In  that  case  the  roi 
was  engaged  in  carrying  troops  for  the  Confederate  Goveir: 
ment,  and  Cannon,  who  was  an  employee  of  the  read  volm 
tarily  engaged  in  aiding  it  to  carry  the  troops,  was  killed  l 
the  carelessness  of  another  en^ployee  of  the  road,  and  it  w^ 
held  that  his  widow  could  not  recover,  because  both  Canno 
and  the  road  were  engaged  in  the  same  illegal  transaction  i* 
violation  of  the  supreme  law  of  the  land — -that  is,  they  wen 
both,  at  the  time  of  his  death,  aiding  the  Confederate  Gov- 
ernment to  conduct  hostilities  against  the  Government  of  tbe 
United  States  by  transporting  troops  in  its  service. 

In  the  case  now  under  consideration,  Captain  Martin  was 
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not  an  employee  of  the  road,  but  he  was  in  command  of  a 
company  of  Confederate  troops,  on  his  way  to  engage  in  the 
battle  of  Chickamaug^,  and  the  road  was  transporting  him 
to  said  battle-field  for  hire,  paid  by  the  Confedo'cUe  Govern- 
ment.     Both  he  ai^d  the  road  were  in  the  service  of  the  Con- 
federate Government  at  the  time  of  his  death,  just  as  both 
were  in  the  service  of  that  government  at  the  time  of  Can- 
non's death.     The  fact  that  one  was  an  employee  of  the  road 
and  the  other  was  an  officer  of  the  Confederacy  can  make  no 
difference,  as  both  were  aiding  the  Confederacy  in  common 
with  the  road,  and  upon  the  cars  of  the  road  when  they  were 
killed.     The  one  gave  aid  by  helping  to  run  the  cars  with 
troops  on  board,  the  other  aided  by  passing  upon  the  road 
nnder  arms  as  an  officer  of  the  Confederacy,  wliile  his  fare 
was  paid  by  it  to  the  road.     In  each  case  the  road  was  in  the 
service  of  the  Confederate  Government,  engaged  in  the  trans- 
portation of  troops  when  the  collision  occurred,  and  in  each 
the  deceased  was  on  board  the  train,  which  was  engaged  in 
the  transportation  of  troops,  and  was  himself  in  the  service 
of  the  Confederacy — the  one  as  a  captain   under  arms,  the* 
other  as  an  employee  of  the  road,  transporting  those  who 
^ere  under  a^rms.     The  object  was  a  common  one  in  both 
cases,  and  the  road,  and  all  who  were  on  board,  were  active- 
ly aiding  to  conduct  hostilities  against  the  United  States. 
While  so  engaged  the.y  were  in  pari  delicto ,  and  the  Courts, 
^ho,  as  well  as  all  other  departments  of  the  Government, 
^re  bound  to  accept  the  situation  and  administer  the  law  as 
^hey  find  it,  cannot  lend  their  aid  to  assist  either  in  the  case 
^^  injury  sustained  by  the  negligence  or  the  misconduct  of  the 
other. 

-Admit  all  that  was  claimed  in  the  eloquent  appeal  of  the 
^We  counsel  who  concluded  the  argument  for  the  plaintiff  in 
error  (General  Garlington)  as  to  the  de  facto  character  of  the 
^<>ofederate  Government,  and  its  power  over  its  subjects,  who 
^'^re  obliged  to  yield  it  their  allegiance  and  support,  and  the 
^^e  result  must  still  follow.  The  Confederacy  failed.  The 
.  ^^ernment  of  the  United  States  triumphed,  and  wielding 
^^  power  of  a  conqueror,  solemnly  enacted  that  the  attem\j\, 
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to  set  up  an  independent  government  was  rebellion^  and  th; 
all  who  voluntarily  aided  and  abetted  were  rebels.  Tl 
present  State  governments  were  organized  under  (he  dictatic 
of  the  conqueror,  upon  this  theory.  And  although  the  Pre 
ident  of  the  United  States,  by  his  proclamation,  may  ha^ 
granted  pardon  and  amnesty  to  all,  this  does  not  authors 
tlie  Courts  to  give  damages  to  one  of  two  parties  who  we: 
engaged  together  in  the  illegal  entcrpriise  for  injuries  receive 
during  its  joint  prosecution.  If  the  enterprise  were  illegj 
at  the  time,  and  those  engaged  in  it  were  guilty  of  a  vioL 
tion  of  the  penal  laws  of  the  United  States,  which  our  faij 
ure  compels  us  to  admit,  the  pardon  of  the  President,  whic 
wipes  out  the  oflFence  against  the  Grovernment,  can  not  give  i 
right  of  action  to  one  against  the-other  for  iiijuries  receive 
in  the  joint  commission  of  the  illegal  act  or  crime  which  ren 
dered  the  pardon  necessary  to  relieve  the  parties  from  tin 
punishment  prescribed  by  law  for  their  joint  oflTence. 

We  would  only  remark,  in  conclusion,  that  the  plalntif 
in  this  action  can  take  no  such  benefit  under  the  Conscripi 
Act,  as  was  claimed  by  the  counsel  He  was  a  captain  com' 
manding  a  company.  He  must  have  accepted  that  positioi 
voluntarily.  Persons  were  not  compelled  by  the  Conscripi 
Act,  tyrannical  as  it  was,  to  fill  the  offices  in  the  army 
Volunteers  were  found  ready  to  accept  them. 

Judgment  affirmed. 


Pbbston  J.  Lea,  trustee,  plaintiff  in  error,  vs.  Pbeslei 

Yates,  defendant  fn  error. 

A  confession  of  judgment  for  the  sum  of  $ ,  with  interest  an< 

costs  of  suit,  is  not  sufficient  to  sustain  a  judgment,  signed  up  for  i 
specified  sum  as  principal,  with  interest,  etc.,  as  the  shape  of  the  coo 
fession  shows  that  the  parties  had  not  agreed  upon  the  amount  witl 
which  the  blank  was  to  be  filled,  or  had,  for  some  olher  reason,  o^ 
lected  to  fill  it ;  such  judgment  takes  no  lien  on  the  property  of  thi 
defendants,  and  an  order  of  Court,  amending  the  confession  by  fiUini 
the  blank  with  the  sum  for  which  the  judgment  had  been  signed,  will 
not  create  a  lien  on  property  purchased  from  the  defendants,  M^ 
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•^^1  prior  to  the  date  of  sach  order.  The  record  in  such  case  was  only 
notice  of  what  it  contained,  and  was  not  notice  that  there  was  any  le- 
S^  jadgment  against  the  defendants  or  any  ]ien  upon  their  property. 

l#ien.  Claim.  Before  Judge  Parrott.  Catoosa  Supe- 
rior Court.    August  Term,  1869. 

Yates  sued  Dickson,  Wooten  &  Malone,  as  makers,  aud 
Curry,  as  security,  on  their  promissory  note.  Pending  the 
action,  payments  were  made  on  it.  On  the  12th  of  November, 
1860,  defendants'  counsel  confessed  judgment,  as  follows : 

*^  ^eoonfessjudgment  to  the  plaintiff  for  the  sum  of  $ , 

with  interest  and  costs  of  suit,  reserving  the  right  of  appeal." 
On  that  confession  Yates'  attorney,  on  the  20th  of  Novem- 
ber, 1860,  entered  a  judgment  against  said  defendants  for 

^24  58  principal,  $4  71  interest,  and  $ costs.     On  the 

30th  of  said  month  aj!./a.  issued  pursuant  to  said  judgment, 
which)!,  /a.,  on  the  10th  of  April,  1867,  was  levied  on  cer- 
,  tab  lands  in  said  county.  On  the  11th  of  April,  1867,  Pres- 
ton J.  Lea,  as  trustee  for  his  wife  and  children,  filed  a  claim 
to  said  lands.  Afterwards,  at  May  term,  1867,  Yates'  conn- 
ed obtained  an  order  of  Court  amending  said  confession  of 
judgment,  by  inserting  in  said  blank  $224  58,  and  entering 
^^^60  amended  upon  the  minutes. 

When  the  claim  case  came  on  to  be  heard  Yates'  attorney 

^  in  evidence  said  fi,  fa,,  proved  the  locus  of  the  property 

j^Wed  upon,  and  that  Curry  was  in  possession  of  said  lands 

^^  1863,  claiming  them  as  his  own,  and  also  proved  title  in 

^^rry  to  said  lands  prior  to  the  judgment.     Claimant  intro- 

^^ced  deeds  showing  that  Curry  sold  the  lands  in  1865  to  In- 

^^D,  and  that  in  1865  Inman  sold  them  to  claimant,  as  such 

^^tee,  and  the  claimant  testified  that  neither  he  nor  his  wife 

|^^4  any  knowledge  of  said  judgment  when  he  bought  said 

^*ids.     Claimant  also  read  in  evidence  the  original  suit  by 

^^tes,  and  said  blank  confession  and  the  judgment  thereon. 

Vates'  attorney,  in  rebuttal,  read  said  order  of  amendment, 

^^d  showed  that  the  Clerk  had  amended  the  confession  and 

^^Uutes  according  to  said  order. 

Xjpon  these  facts  the  parties  agreed  that  the  Judge  should 
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decide  whether  the  lands  were  subject  to  said  judgment't 
direct  the  jury  how  to  find.     He  directed  them  to  find 
lands  subject,  they  did  so,  at  that  is  assigned  as  error. 

W.  Akin,  Dodson  &  Payne,  for  plaintiff  in  error. 

A.  T.  Hackett,  (by  W.  H.  Dabney,)  for  defendant 
error. 


Brown,  C.  J. 

Suit  was  commenced  upon  a  promissory  note,  upon  wh 
there  are  credits,  dated  pending  the  action,  and  at  Novem 
term,  1860,  the  counsel  for  defendants  made  the  follow 
confession,  which  was  entered  on  the  minutes  as  made:  " 

confess  judgment  to  the  plaintiff  for  the  sum  of  $ 

with  interest  and  cost  of  suit,  reserving  the  right  of  appej 
Upon  this  confession  the  counsel  for  plaintiff  entered 
judgment  for  $224  58^  principal,  and  $4  71,  interest. 
1865,  defendant  in  fi,  fa,  sold  the  land  in  dispute  to  claims 
and  to  those  under  whom  she  held,  who  proved  she  had 
notice  of  the  judgment.     On  the  10th  of  April,  1867, 
Ji»fa.  was  levied  upon  the  land  in  the  hands  of  thepureha 
and  she  filed  her  claim ;  and  at  May  term  following, 
Court  passed  an  order  directing  the  blank  in  the  confesj 
of  judgment,  and  on  the  minutes  of  the  Court,  to  be  fil 
with  the  amount  specified  in  the  judgment.     The  claim 
denied  that  the- amendment  could  be  made  to  her  prejud 
and  insisted  that  the  judgment,  resting  upon  such  amen 
confession  of  judgment,  took  no  lien  upon  the  property  she 
purchased  from  the  defendant,  without  notice  of  the  judgoc 
before  it  was  amended,  so  as  to  make  it  a  valid  judgm 
The  Court  held,  and  so  charged  the  jury,  tliat  the  judgir 
so  amended  took  lien  on  the  property  from  the  date  of 
confession  in  November,  1860,  and  the  jury  found  the  pi 
erty  subject,  and  this  decision  is  assigned  as  error. 

When  the  amount  claimed  by  the  plaintiff  is  plainly  i 
distinctly  specified  in  the  declaration,  and  the  jury  finds  g 
erally  for  the  plaintiff,  this  Court  has  held  that  the  ven 
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is  good,  as  that  is  sufficiently  certain  which  can  be  made  cer- 
tain, and  it  will  be  presumed  the  jury  intended  to  find  the 
full  amount  claimed  by  the  plaintiff.  But  this  is  not  that 
case.    Here  the  confession  of  judgment  is  for  the  sum  of 

$ The  language  used  and  the  blank  left  raised  a 

strong  presumption  that  the  parties  had  not  agreed  upon  the 
sum  for  which  the  confession  was  to  be  made,  but  that  there 
was  to  be  something  else  done,  or  some  further  understand- 
ing before  the  blank  was  filled.  Till  it  was  filled  there  was 
nothing  to  sustain  the  judgment,  and  it  could  not  legally 
proceed  against  the  defendants.  While  the  record  was  in 
this  condition  the  judgment  took  no  lien  on  the  property  of 
the  defendants,  and  we  hold  that  it  could  not  afterwards  be 
amended  so.  as  to  prejudice  the  rights  of  bona  fide  purchasers 
fiom  the  defendants  prior  to  the  amendment.  If  proper 
WJtice  were  given  to  the  defendants,  the  judgment,  when  the 
confession  had  been  amended,  became  a  valid  judgment  as 
against  them,  but  not  as  against  bona  fide  purchasers,  in  the 
meantime. 

It  was  insisted  by  the  learned  counsel  for  the  defendant 
^  error,  that  this  was  an  irregular  or  defective  judgment, 
which  could  be  made  perfect  by  amendment,  and  that  this 
was  sufficient  notice  to  put  the  purchaser  on  inquiry,  or  in 
^er  words,  it  was  constructive  notice,  and  she  was  not, 
fterefore,  in  law,  a  bona  fide  purchaser,  but  a  purchaser  with 
Jiotice.  We  do  not  concur  with  the  counsel  in  this  view  of 
"Je  rights  of  these  parties.  Till  this  amendment  was  made 
We  think  this  judgment  had  no  validity.  It  rested  upon 
^^ither  the  verdict  of  a  jury  nor  a  confession  by  the  defend- 
*Dt8  for  anything  but  cost  of  suit.  The  amount  of  principal 
ror  which  it  was  to  be  rendered  had  never  been  agreed  upon 
hy  the  parties,  and  as  there  was  no  definite  sum  of  principal 
there  could  be  no  calculation  of  interest. 

It  is  true  the  record  was  notice  to  this  purchaser  and  to  all 
^her  persons;  but  notice  of  what?  Notice  simply  to  what 
It  contained.  It  was  notice  of  a  suit  pending  in  the  Court, 
l>Qtof  no  legal  judgment  rendered  upon  it,  and  as  the  claim- 
ant purchased  bona  fide  before  there  ever  was  a  legal  judg- 
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ment,  she  is  protectedj^  and  holds  her  land  free  from  theliea 
of  the  judgment  which  has  since  been  created  by  the  order 
of  the  Court  amending  the  confession. 
Judgment  reversed. 


John  Brakebill,  plaintiflF  in  error,  vs.  A.  J.  Leokabd 

et  al,^  defendants  in  error. 

Au  action  was  brought  by  the  plaintiff  against  the  defendants  for  wrong* 
fully  depriving  him  of  a  mule  and  seventeen  gallons  of  syrup,  in  tkft 
year  1864,  and  the  defence  set  up  was,  that  the  defendants  took  ^ 
property  from  the  plaintiff  when  acting  under  orders  of  the  officwi  « 
the  Confederate  Military  Government,  and  the  Court  dismissed  tlN 
case,  on  its  own  motion,  without  giving  the  plaintiff  an  opportanityto 
go  before  the  jury  and  have  the  question  of  fact  tried  by  them,  whether 
the  defendants  were,  at  the  time  of  the  seizure  of  the  property,  5oM 
fide  acting  under  military  orders,  or  not:  Heldj  that  it  was  error  ii 
the  Court  to  dismiss  the  plaintiff's  case  in  the  manner  stated  ia  tlN 
record,  that  the  Court  should  have  submitted  the  evidence  to  toe  je9t 
and  charged  them  as  to  the  law  applicable  to  the  facts  proved  on  tbi 
trial. 

Eddj  also,  that  the  certified  copy  orders  of  the  military  authoritiei  of 
the  Confederate  States,  were  properly  admitted  in  evidence  on  tie 
trial  of  the  case. 

Military  Captures.  Practice.  Before  Judge  Parrotl 
Murray  Superior  Court.    October  Term,  1869. 

In  June  1866,  Brakebill  brought  case  against  Leonard  and 
five  other  named  persons,  averring  that  on  the  29th  of  Decern* 
ber,  1864,  they  took  from  him,  by  force,  without  lawful  wa^ 
rant  or  authority,  fraudulently  and  without  his  consent,  a 
three  year  old  mule,  worth  $150  00,  one  barrel  and  seventeei 
gallons  of  syrup,  worth  $16  00,  and  a  halter,  worth  $5  W^ 
to  his  damage,  etc.  The  defendants  were  served,  pleaded  ib 
general  issue,  and  in  January  1868  the  cause  was  put  uppnib 
appeal,  by  consent. 

On  the  trial,  Brakebill  testified  that  on  said  day  in  Decea 
ber^  1864,  he  was  en  route  for  Cleveland,  Tennessee,  lAi 
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some  syrup  to  exchange  for  salt  and  other  family  supplies, 
was  overtaken  by  said  defendants,  (except  Leonard,)  was 
asked  where  he  was  going,  and  he  said,  "to  mill ;"  they  parsed 
on  and  returned  and  told  him  they  had  orders  to  arrest  per- 
sons trading  with  the  Federals,  and  that  they  believed  he 
was  going  to  them ;  he  then  admitted  that  he  was  going  there, 
tbey  arrested  him  and  took  him  to  the  headquarters  of  Leonard, 
who  was  Captain  of  a  company  of  Confederate  soldiers.  He 
was  kept  under  arrest  till  next  morning,  and  then  told  by 
Leonard  that  they  had  concluded  to  take  what  he  had  and 
let  him  go,  upon  his  giving  security  not  to  trade  again  with 
the  Federals.  He  gave  the  security  and  importuned  Leonard 
not  to  take  all  he  had,  and  Leonard  let  him  keep  one  mule 
and  his  wagon,  and  kept  the  other  mule,  seventeen  gallons  of 
qrrup  and  said  halter.  He  testified,  also,  as  to  the  value  of 
the  articles  kept  by  Leonard. 

A  person  who  was  arrested  with  Brakebill  testified  to  the 
Hune  facts,  and  plaintiff  rested  his  cause. 

(be  of  the  defendants  testified  that  the  suspicion  against 
Brakebill  was  excited  by  his  having  trunks  in  his  wagon,  that 
they  arrested  him  under  certain  orders,  which,  while  he  had 
not  seen  them,  he  knew  by  common  report.  It  was  shown 
that  Leonard  was  a  Captain  under  General  Wheeler,  and  that 
these  defendants  were  of  Leonard's  command ;  it  was,  also, 
AowD  that  orders  issued  in  November,  1864,  for  Wheeler's 
■ien  to  leave  North  Georgia  and  join  him,  but  that  there  was 
difficulty  in  sending  orders  through  at  that  time,  and  it  was 
M  known  whether  Leonard  had  received  this  order. 
General  Wheeler  testified  by  interrogatories,  to  which  he 
ided  copies  of  orders,  which,  he  said,  he  received  from 
J  Beauregard.  In  one  of  these,  dated  22nd  October, 
and  received  b^  him  18th  November,  1869,  he  was 
among  other  things  for  him  to  do  in  North  Georgia, 
the  enemy  advance  anywhere,  you  will  drive  off  all 
in  their  front."  Another,  dated  18th  November, 
Fttdered  him  to  employ  his  cavalry  '^  to  best  advantage, 
advance  of  Sherman's  army  and  destroying  supplies 
;•"     *    *    and  to  consume  and  destroy  all  sup- 
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plies  within  his  reach.  By  aDOther^  dated  28th  Noyem 
1864,  Wheeler  was  notified  that  eight  hundred  dismoai 
Cavalry  would  report  to  him  that  night,  and  he  was  ord( 
to  mount  them  ^'as  rapidly  as  possible,  by  capture  or  impi 
ment,  and  use  them  to  the  best  ad vantasre/'  Plaintiff's  a 
eel  objected  to  the  reading  of  these  copy  orders,  as  evide 
but  the  objection  was  overruled  and  they  were  read  ^ 
General  Wheeler's  evidence.  His  evidence  amounted  to  t 
that,  if  Leonard  acted  upon  and  within  these  orders,  he 
so  acting  by  military  order. 

At  this  stage  of  the  proceeding,  before  defendants 
closed  their  testimony,  the  Judge  remarked  that  "  the 
^  man  Brakebill  had  been  badly  treated,  but  he  might  chi 
it  to  the  war,"  and  announced  the  case  dismissed,  witi 
any  motion  from  defendant's  counsel.     In  the  bill  of  e» 
tious,  he  says  he  did  so  "  because  it  appeared  that  the  prop 
was  taken  in  obedience  to  the  orders  of  superior  officers, 
in  accordance  with  the  practice  of  soldiers  in  each  army  dm 
the  war,  and  because  it  was  a^  useless  waste  of  time  to  pui 
a  fruitless  investigation."     Judgment  for  costs   was  enti 
against  plaintiff.     His  counsel  complain  at  said  dismissal 
judgment,  and  at  the  allowance  of  said  copy  orders  as  • 
dence. 

E.  J.  McCamy,  W.  Luffman,  for  plaintiff  In  error,  a 
secondary  evidence,  cited  6th  Ga.  R.,  188;  9th,  417;  11 
406;  14th,  186;  Irwin's  Code,  section  3714;  there  beingi 
dence  for  plaintiff,  the  cause  should  have  gone  to  the  ju 
15th  Ga.  R.,  491 ;  20th,  480. 

J.  A.  W.  Johnson,  for  defendants,  relied  upon  the  Ac 
.     See  Acts  1865-6,  page  245. 


Warner,  J. 

The  duly  certified  copy  orders  of  the  military  authori 
of  the  Confederate  States  were  properly  admitted  in  evide 
on  the  trial  of  the  case. 

In  our  judgment,  it  was  error  in  the  Court  below,  in  < 
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misRing  the  plaintifTs  case  in  the  manner  stated  in  the  record. 
The  Court  should  have  submitted  the  evidence  to  the  jury, 
aod  charged  them  as  to  the  law  applicable  to  the  facts  proved 
00  the  trial.  It  was  the  plaintiff's  legal  right  to  have  had 
the  question  of  fact  determined  by  the  jury  under  the  law, 
whether  the  defendants,  at  the  time  of  the  seizure  of  his  prop- 
erty by  them,  were,  bona  fide,  acting  under  the  military  orders 
of  a  superior  officer  or  not. 
Let  the  judgment  of  the  Court  below  be  reversed. 


John  P.  Kino,  plaintiff  in  error,  vs.  Fbanklin  B.  Morris 
'     et  al.f  executors,  defendants  in  error. 

Judgments  which  were  legal,  valid,  subsisting  jadgments  at  the  time  of 
the  testator* s  or  intestate's  death,  are  to  be  paid  according  to  their 
priority  of  lien  at  tJiat  iimej  and  if  such  judgments  should  afterwards 
l>^me  dormant,  and  be  revived  before  the  assets  of  the  estate  shall 
"ftvebeen  distributed,  suth  revived  judgments  will  relate  back,  as  to 
the  order  of  payment,  to  the  exact  position  which  such  judgments 
occupied  at  the  death  of  the  testator  or  intestate,  and  are  to  be  paid 
wcording  to  the  priority  of  lien  as  the  same  existed  at  that  time. 

Dormant  Judgment?.  Distribution  of  Estates.  Practice, 
^fore  Judge  Pa RROTT.  Whitfield  Superior  Court.  Nov- 
ember Term,  1869. 

On  the  4th  of  January,  1859,  King  obtained  a  judgment 
against  James  Morris,  in  Whitfield  c6uuty,  upon  which  a 
^•/a.  was  issued  on  the  18th  of  November,  1859.  On  this 
fi^fd.  were  no  entries,  but  a  receipt  by  King's  attorney  for 
feOO  00,  dated  12th  of  June,  1860,  and  a  receipt  by  the 
^•^k  for  the  costs,  dated  the  1 3th  of  December,  1 859.  James 
Morris  died  testate  <fa  the  10th  of  June,  1865,  and  after- 
wards plaintiffs  in  error  qualified  as  his  executors.  As  such 
*^,  on  the  20th  of  September,  1867,  filed  a  bill  to  marshal 
^"6  a^ts  of  said  testator,  enjoining  his  creditors  from  levy- 
"^g  ad  interim.  In  November,  1869,  said  judgment  was 
^vived.  These  matters  were  referred  to  an  auditor,  and  he 
Sported  said  judgment  as  dormant.     It  also  appeared  by 
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said  report  that  the  a^ets  would  not  pay  over  fifty  oent8  in 
dollar  of  this  demand  unless  it  took  rank  as  a  subsisting 
judgment  entitled  to  priority.  Upon  these  facts  being  broaght 
to  the  notice  of  the  Court,  he  approved  said  report,  and 
adjudged  that  said  judgment  could  not  be  paid  out  of  said 
assets  /IS  a  judgment,  but  must  be  classed  among  dormanf 
judgments,  promissory  notes,  etc.,  in  the  distribution  of  said 
assets. '  This  ruling  is  assigned  as  error. 

D.  A.  Walker,  for  plaintiff  in  error,  ^aid  the  «foft«o 
demands  is  fixed  at  the  death  of  debtor:  Irwin's  Cod€ 
sees.  2465,  2494;  Boujoux  vs.  Beavan,  Dudley's  R.,  110- 
113-116;  5th  Ga.  K,  290-1;  7th  Ga.  R.,  395;  15th,  441 
8th,  353;  21st,  509-11. 

W.  K.  Moore,  for  defendants  in  error. 
Warner,  J. 

The  plaintiff.  King,  had  obtained  a  judgment  against  the  te: 
tator  in  his  lifetime,  which  was  a  valid  subsisting  judgment  • 
the  time  of  the  testator's  death,  in  June,  1865,  but  afterwa<" 
became  dormant,  and  has  since  been  revived  as  provided  b; 
law,  and  the  question  is,  whether  this  judgment  is  to  be  pfU< 
according  to  its  dignity  and  priority  of  lien  as  the  sann 
existed  at  the  time  of  the  testator's  death,  or  whether  it  i 
to  be  classed  and  paid  as  a  dormant  judgment  debt  oat  OJ 
the  assets  of  the  testator.  According  to  the  provisions  ol 
the  Code,  and  the  former  adjudications  of  this  Court,  all 
judgments  which  were  legal,  valid,  subsisting  judgments  s* 
the  time  of  the  death  of  the  testator  or  intestate,  are  to  be 
paid  according  to  their  priority  of  lienor  that  time.  There- 
fore, if  such  judgments  should  afterwards  become  dormanti 
and  afterwards  be  revived  before  the*  assets  of  the  estate 
shall  have  been  distributed,  such  revived  judgments  will 
relate  back,  as  to  the  order  of  payment,  to  the  exact  po«* 
tion  which  such  judgments  occupied  at  the  death  of  thetei* 
tator  or  intestate,  and  are  to  be  paid  according  to  the  priori^ 
of  lien  as  the  same  existed  at  that  time. 

Let  the  judgment  of  the  Court  below  be  reversed. 


t 
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Harris  &  Price,  plaintiffs  in  error,  vs.  E.  A.  Young,  de- 
fendant in  error. 

H.  k  P.,  merchants,  sold  goods  to  R.  to  the  amount  of  $10  30,  and 
charged  the  same  to  R.  on  their  books,  and  afterwards  Y,  who  was 
indebted  to  R.,  went  to  H.  &  P.,  in  company  with  R.,  and  said,  ''I 
vnowmgR.,  and  if  you  will  charge  the  amount  R.  owes  you  to  me, 
I  will  pay  it  if  you  will  wait  until  Colonel  Pride  pays  off  his  lutnds  j" 
to  which  H.  k  P.  agreed,  and  thereupon  credited  R.'s  account  hx  full, 
and  released  him  in  the  presence  of  Y.,  and  charged  the  amount  on 
their  books  to  Y.  Afterwards  H.  &  P.  sued  Y.  in  a  Justice's  Court 
on  the  amount  so  charged  to  him,  and  the  defendant  plead  the  Statute 
of  Fraads  against  their  right  to  recover.  The  Justice  gave  judgment 
in  favor  of  the  plaintiff  f,  and  the  case  was  brought  up  to  the  Superior 
Court  by  a  writ  of  certiorarij  which  was  sustained  by  the  Court: 
Seldj  that  this  was  an  original  undertaking  on  the  part  of  Y.  to  pay 
the  debt  of  R.  to  the  plaintiffs,  and  not  a  collateral  undertaking  or 
promise  to  pay  the  debt  of  R.,  which  the  statute  requires  to  be  in 
^ting,  and  that  the  Court  below  erred  in  sustaining  the  certiorari^ 
^d  holding  that  ,the  defendant  was  not  liable  to  pay  the  debt  to  the 
plaintiffs,  according  to  the  statement  of  facts  contained  in  the  record. 

Statute  of  Frauds.     Before  Judge  Knight.     Lumpkin 
Superior  Court.     April  Adjourned  Term,  1869. 

Harris  &  Price  sued.  Young  upon  an  open  account  for 
?10  30,  before  a  Justice  of  the  Peace.  Young  pleaded  the 
5^neral  issue,  and  relied  on  the  Statute  of  Frauds.  The  ev- 
wence  was,  that  plaintiffs,  merchants,  sold  Daniel  Rilly,  a 
"^man,  merchandise  of  said  value;  they  made  out  the  ac- 
^^t  and  handed  it  to  Rilly,  he  saying  that  he  would  get 
^oung  to  pay  it ;  soon  after,  Young,  having  said  account  in  his 
^ij  went  with  Rilly  to  the  plaintiffs'  store,  and  said,  "  I  am 
^ving  Daniel,  and  if  you  will  charge  it  to  me  I  will  pay  you 
"*e  amount,  if  you  will  wait  till  Col.  Pride  (for  whom  Young 
^Working)  pays  off  his  hands."  To  this  plaintiffs  agreed, 
^ited  Rilly's  account  in  full  and  told  Rilly,  in  presence  of 
^^ung,  that  he  was  released  by  Young's  assuming  the  de- 
^^d.  They  then  charged  upon  their  books  as  follows :  "  R. 
^- Young.  1867.  Aug.  31.  By  amount  assumed  for  Daniel 
Silly,  010  30."  Upon  this  account  suit  was  brought.  The 
"^tice  gave  a  judgment  for  plaintiffs.    Defendant  appealed, 
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the  same  facte  were  pii#ed  before  the  joiy,  and  thqr 
verdict  for  plaintiff.r 

Defeodant's  conSsel  soed  out  a  ceriiorari  averrh 
Mud  recovery  was  illegal^  because  Young's  said  agi 
was  void,  bA^nse  it  was  not  in  writing,  and  the  ce 
was  sustained  on  that  ground.     This  is  assigned  as  er 

( Wh^  this  cause  was  reached  in  order  here,  it  was 
confiMBfet  to  the  heel  of  its  circuit     Before  that  an  on 
been  made  to  put  a  rule  against  Judge  Davis  to  the 
^  that  circuit,  but  it  had  not  been  entered  upon  the 
When  the  heel  of  that  circuit  was  reached  this  case  wa 
called  and  dismissed  for  want  of  prosecution,  and  afl 
the  rule  against  Judge  Davis  was  called  and  argued. 
ing  that  ai^ument  plaintiffs'  counsel  appeared,  and  at 
elusion  moved  to  reinstate  this  case.     It  was  allowed  1 
the  rule  against  Judge  Davis  ought  to  have  been  ent( 
that  circuit,  and  therefore  this  cause  had  been  dismiss^ 
maturely.) 

W.  P.  Price,  for  plaiutlfis  in  error. 
No  appearance  for  defendants. 

Warner,  J. 

According  to  the  statement  of  facts  contained  in  the 
of  this  case,  the  agreement  of  Young  to  pay  Harris  &. 
the  amount  due  to  them  by  Rilly,  was  an  original  unc 
ing  on  his  part  to  pay  the  amount  specified,  to  ther 
which  was  charged  to  him  at  his  request,  on  their  boot 
Rilly  was  discharged  from  all  liability  for  the  payment 
of.  It  was  not  a  collateral  undertaking  or  promise  ' 
the  debt  of  Rilly,  which  the  statute  requires  to  be  in  w 
Young  undertook  and  promised  to  pay  the  plainti 
alnount  due  them  by  Rilly,  in  consideration  that  they 
release  Rilly  from  the  payment  thereof,  which  was  don 
Young  became  the  original  debtor,  and  paymaster  i 
plaintifis  for  the  amount  of  the  debt  which  Rilly  owed 
After  the  transaction  was  consummated  between  the  ] 
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as  set  forth  in  the  record,  Rilly  did  not  owe  the  plaintiffs  any 
debt  which  Young  wbs  eollaterdlly  boiind  to  pay  for  him,  but 
Young  became  an  original  debtor  to  the  plaintiffs  for  the 
amount,  and  as  such  was  bound  to  pay  it :  Byrkmyr  vs.  Dar- 
^dlSalkeld's  Reports,  27;  1  Smith's  Leading  cases,  margi- 
'^al  page,  134,  135.  Let  the  judgment  of  the  CouBt  below, 
®Qstaining  the  certiorari^  be  reversed. 


John  D.  Field,  administrator,  plaintiff  in  error,  vs,  James 
B.  SissoN  et  al.y  administrators;  defendants  in  error. 

*^iien  an  affidayit  of  illegality  had  been  filed  to  an  execution ,  and  the 
questions  of  illegality  involved  therein  had  been  finally  adjudicated  by 
this  Court:  JSddf  that  such  adjudication  was  conclusive  upon  the 
rights  of  the  parties  in  that  case.  Heldj  further,  that  the  party  making 
BQch  affidavit  of  illegality,  could  not,  nor  could  his  legal  representa- 
tive after  his  death,  by  a  motion  to  set  aside  the  execution  and  judg- 
ment for  the  same  causes  embraced  in  the  affidavit  of  illegality,  or 
"which  might  have  been  embraced  therein,  be  heard  to  vacate  or  set 
SLside  said  execution  and  judgment,  the  more  especially  after  the  lapse  ' 
of  several  years  since  the  rendition  of  the  same,  for  causes  which  may 
liave  existed  prior  thereto. 

Illegality.  Amendment.  Res  Adjudicaia,  Before  Judge 
K-^iGHT.  Lumpkin  Superior  Court.  September  Term, 
1869. 

On  the  5th  of  September,  1844,  James  Sisson,  Thomas  S. 
Sisson  and  Thomas  W.  Bachelor,  administrators  of  Charles 
B.  Sifison,  recovered  a  judgment  against  the  Dahlonega  Tan- 
ning and  Leather  Manufacturing  Company,  and  on  the  20th 
o^  the  following  September,  a  ji.  fa.  was  issued  thereupon 
^g^inst  said  corporation  and  its  stockholders.     In  June,  1845, 
^^  Was  levied  upon  certain  property  of  David  H.  Mason,  as 
^6of  the  stockholders.     Mason  filed  an  oath  of  illegality, 
'^poa  the  grounds  that  he  was  not  then,  nor  was  at  the  com- 
°^^oement  of  said  suit,  a  stockholder,  and  that  no  notice  was 
^^^  published,  as  required  by  law,  of  the  beginning  of  said 
^'iitjso  as  to  bind  the  private  property  of  the  stockholders. 
Various  other  judgments  were  entered  against  said  co;po- 
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ration  and  the  fi.  fas.  were  levied  upon  tha  goods  of  the  i 

ledged  stockholders^  and  thej  were  met  by  like  affidavits 

illegality,  by  Mason.     Among  these  plaintiffs  in  Ji.  fa.  we 

Force,  Brothers  &  Company.     Mason,  had  died  and  his  a 

ministrator,  John  D.  Field,  was  made  a  party  to  all  of  sa 

cases. 

In  August,  1856,  by  consent,  that  one  decision  should  eo 

trol  all,  counsel  took  up  all  these  cases  simultaneously,  and 

motion  was  made  to  dismiss  the  affidavits  because  insufficie 

in  law,  and  that  motion  was  overruled.     This  decision  \\ 

reversed  by  the  Supreme  Court.     See  Force,  Brothers  &  i 

vs,  the  Dahlonega  Tanning  and  l^eaiher  Manufaduring  Co 

pany.     22  Ga.  R.,  86.     In  January,  1860,  a  new  trial  w 

had,  judgment  went  against  Mason  and  he  again  took  t 

cause  to  the  Supreme  Court  and  it  affirmed  the  judgmeD 

See  SOth  Ga.  E.,  99. 

In  January,  1868,  Field,  as  administrator  of  D.'H.  Masoi 
filed  an  amendment  to  the  affidavit  of  illegality,  in  thecsu 
of  Sisson  et  al.,  aforesaid.  The  grounds  taken  in  the  amenc 
ment  were,  1st,  because  Mason's  property  was  levied  on  befo; 
a  return  o[  nulla  bona  against  the  corporation  ;  2nd,  becaui 
even  after  such  return,  the  private  property  of  stockholde 
could  be  levied  upon  only  rateably,  and  no  one  stockhoklei 
property  could  be  levied  on  for  all  of  any  fi.  fa.;  because  M 
son's  estate  had  paid  more  of  the  indebtedness  of  said  Con 
pany  in  judgment  at  the  date  of  the  original  affidavit  of  ill 
gality,  than  is  due  on  the  Sisson  jZ. /a.,  aforesaid,  and  becau 
said  Mason  had  no  notice  of  the  suit  in  which  the  judgmei 
on  which  this^.  fa.  is  based,  was  founded.  These  groun 
were  not  sworn  to.  At  April  adjourned' term,  1869,  the  Cou 
dismissed  the  original  affidavit,  and  refused  to  allow  sa 
amendment,  because  the  questions  had  been  already  decide 
in  said  cases  cited  ante,  and  because  Mason  had  agreed  i 
writing  that  the  decision  of  Force,  Brothers  &  Company 
case  should  control  this  one. 

At  September  Term,  J 869,  only  a  few  days  afterwari 
Field,  as  Mason's  administrator,  moved  to  set  aside  aai^ 
original  judgment,  because  Mason  had  no  notice  of  the  sai 
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upon  which  said  judgment  was  founded ;  because  Mason  was 
not  a  stockholder  in  said  Company  ;  because  acknowledgment 
of  service  and  notice  by  the  Treasurer  of  said  Company 
(there  being  a  President)  could  not  bind  said  Company,  nor 
is  such  service  and  notice  legal  notice  of  the  pendency  of  the 
Buit ;  because,  if  there  was  no  President  of  said  Company, 
or  said  Company  had  ceased  to  exist,  the  service'  must  have 
beeo  open  each  stockholder,  to  make  them  individually  liable ; 
because  the  pleadings  in  said  cause  show  that  Mason  was  not 
a  party,  and  bad  no  notice;  because  there  was  a  misjoinder 
of  parties  in  said  action,  the  notes  sued  on  being  signed  by 
divers  persons ;  because  there  is  no  evidence  that  Richard  F. 
Iforrell,  who  acknowledged  service  of  said  action,  was  Trea- 
surer of  said  Company.     These  grounds  were  not  verified, 
except  as  hereafler  appears.     In  support  of  this  the  original 
^t  was  produced.     It  was  a  suit,  in  the  usual  form,  by 
Charles  B.  Sisson  against  said  Company,  averring  that  on 
the  30th  of  January,  1843,  said  Company,  by  its  President, 
David  H.  Mason,  and  its  Treasurer,  Zelotes  H.  Mason,  made 
two  single  bonds,  signed  by  said  President  and  Treasurer,  as 
such,  and  sealed  with  the  seal  of  said  Company,  payable  to 
said  Treasurer's  order,  whereby,  etc.,  which  said  Treasurer 
endorsed  to  plaintiff;  that  Benjamin  Swanton,  its  then  Pre- 
sident, and  Richard  F.  Norrell,  its  then  Treasurer,  afterwards, 
e^  made  other  single  bonds  (described)  signed  by  them,  as 
such  officers,  and  sealed  with  the  seal  of  the  Company,  pay- 
^M^  to  the  order  of  said  Swanton,  which  said  plaintiff  after- 
^^ds  bought  from  Swanton,  he  endorsing  them  to  him,»  etc. 
fo  this  writ  were  attached  copies  of  said  bonds,  signed  and 
^M  with  the  Company's  seal,  as  aforesaid.     On  it  appeared 
*^  ftcknowledgraeut  of  service,  in  the  usual  form,  signed  by 
^*d  Norrell,  as  Treasurer,  and  sealed  with  the  corporate  seal, 
and  a  verdict  and  judgment  against  the  Company,  dated  the 
^^u  of  September,   1844.     The  Court  overruled  the  motion 
l^set  aside  the  judgment.     His  dismissal  of  the  old  oath  of 
"^^lity,  the  refusal  to  allow  the  amendment  of  it,  aforesaid, 
^^d  the  refusal  to  set  aside  the  judgment,  upon  the  grounds 
foresaid,  are  assigned  as  errror. 
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Weir  Boyd,  R.  A.  Quillian,  by  Hillyer  &  Brother, 
for  plaintiff  in  error. 

H.  P.  Bell.    W.  P.  Price,  by  the  Reporter,  for  de- 
fendants. 

Warner,  J. 

The  questions  of  illegality  involved  in  this  ease  have  here- 
tofore been  finally  adjudicated  by  this  Court,  and  such  ad- 
judication is  conclusive  upon  the  rights  of  the  parties  and 
their  legal  representatives,  as  to  the  same  causes  embraced  in 
the  original  affidavit  of  illegality,  or  which  might  have  been 
embraced  therein,  at  the  time  of  filing  the  same ;  and  a  mo- 
tion to  set  aside  the  execution  and  judgment  for  the  same 
causes,  will  not  be  heard,  the  more  especially  after  the  lapse 
of  several  years  after  the  rendition  of  the  judgment  overrul- 
ing said  grounds  of  illegality,  which  are  again  urged  and 
attempted  to  be  set  up  against  the  validity  of  the  original 
judgment.     It  is  for  the  public  interest,  that  there  should  be 
an  end  to  litigation  when  a  cause  has  been  finally  adjudicated. 

Let  the  Judgment  of  the  Court  below  be  affirmed. 


William  J.  Hood,  administrator,  plaintiff  in  error,  t»v 
Elisha  Townsend  et  al,,  defendants  in  error. 

When  a  note  was  executed  on  the  8th  of  July,  1861,  and  a  suit  was  insti- 
tuted thereon :  HM,  that  it  was  a  Confederate  contract,  within  the 
provisions  of  the  Ordinance  of  1865,  and  that  the  Court  below  erred 
in  not  giving  that  Ordinance  in  charge  to  the  jury,  as  the  equities  of 
the  parties  were  to  be  regulated  and  adjusted  bj  that  Ordinance;  thftt 
the  charge  of  the  Court  as  contained  in  the  record,  in  view  of  the  facts 
of  this  case,  was  error. 

Confederate  Money.    Relief  Act.     Before  Judge  KnioHT. 
Towns  Superior  Court.     November  Term,  1869. 

There  is  no  record  in  jtliis  case.     It  was  waived*    The  bill 
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ptions  shows  as  follows:  Hood,  as  administrator  for 
Turner,  for  the  use  of  Francis^  Logan,  sued  Town- 
(  maker,  and  William  C.  Henson,  as  endorser,  on  a 
\ory  note,  payable  to  himself  as  such  administrator, 

0  00,  dated  the  8tli  of  July,  1861,  due  one  day  after 
^ed  by  Townsend,  and  transferred  as  follows  :  "  I 
this  note  to  F.  Logan  for  $150  00,  July  .the  16th, 

Whether  this  transfer  was  signed  by  any  one  does 
iar.  On  this  note  were  the  following  credits :  $75  00, 
ptember,  1861 ;  $12  40,  21st  October,  1861;  $17  00, 
jmber,  1861 ;  $20  00,  April  1st,  1862.  The  defend- 
ad  that  the  note  was  given  during  the  late  war,  and 
3nder  of  the  full  amount  was  made  to  plaintiff,  and  he 
to  accept  it  Plaintiff  introduced  the  note  and  closed, 
isend's  wife  testified  that  the  latter  part  of  1863,  or 
part  of  1864,  she  went  with  Confederate  Treasury 
flScient  in  amount  to  pay  off  the  note,  and  offered  to 
therewith,  but  plaintiff  ^aid  he  had  enough  of  that 
money,  and  refused  to  accept  the  payment,  and  said 
not  look  to  Townsend  for  the  money  anyway.  In 
,  plaintiff  showed  that  at  the  date  of  said  note  no 
rate  currency  had  been  issued,  and  that  at  the  time 
lleged  tender,  such  currency  was  worth  but  five  cents 
ollar  of  specie,  and  further,  that  after  the  war  Town- 
s  dunned  upon  the  note,  made  no  objection  to  it,  but 
ote  for  $150  00  for  collection,  with  instructions  to 
s  proceeds  to  the  payment  of  this  note;  that  the  jury 
le  collateral  note  to  $50  00,  and  then  Townsend  re- 
allow  said  $50  00  applied  to  this  note  unless  it  was 
as  full  payment. 

tiffs  counsel  requested  the  Court  to  charge  the  jury 
aid  note  was  made  before  Confederate' currency  was 
:he  holder  was,  not  bound  to  take  that  currency  in 
:.  The  Court  gave  the  request  with  this  addition : 
ere  might,  nevertheless,  arise  an  equity  between  the 
ivhich   might  authorize  you  to  reduce  the  amount, 

1  note."  He  further  requested  the  Court  to  charge 
h  a  tender  alone  would   not  authorize  the  jury  to 
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reduce  the  debt^  unless  there  was  some  equity  arising  out  ol 
the  facts  and  circumstances  of  the  case  between  the  parties, 
The  Court  read  the  request  to  the  jury,  and  said,  '^  I  simply 
adci  that  this  would  depend  on  the  circumstances  of  theoase, 
evidences  showing  equities." 

He  further  charged  as  follows,  and  no(  otherwise:  "li 
you  are  satisfied,  from  the  evidence,  that  the  defendant  ten- 
dered the  balance  due  on  the  note  to  the  plaintiff,  then  be  i^ 
et^titled  to  such  credit,  or  such  a  deduction,  on  the  balaoof 
as  you  may  think  just  and  equitable.  If  you  are  satisfied 
from  the  evidence,  that  this,  note  was  made  in  July,  1861 
after  the  war  commenced,  then  it  is  a  Confederate  coutraci 
and  evidence  would  be  admissible  to  show  equities  betwee 
the  parties,  and  if  you  are  satisfied,  by  the  evidence,  that  tb 
note  was  endorsed  by  W.  C.  Henson  to  F.  Logan,  you  ma 
then  inquire  what  is  the  date  of  that  endorsement,  and  ya 
may  consider  what  the  equities  are  between  Logan  and  Hei 
sou,  for  the  endorsement  made  a  new  contract  between  Hei 
son  and  Logan.  So  you  may  look  into  the  date  of  tl 
endorsement  to  get  at  the  equities  between  them."  Furthc 
ui>on  request  of  plaintiff's  counsel,  if  you  are  satisfied,  fro 
the  evidence,  that  this  note  was  given  before  the  war  cod 
menced,  and  that  it  has  never  been  transferred,  or  that  it 
payable  to  orphans,  the  defendant  would  take  no  benefit  fro: 
the  mere  fact  that  he  tendered  the  Confederate  money. 
The  jury  found  for  plaintiff  fur  $25  00  only ;  wl^ether  agaiiu 
both  does  not  appear.  Plaintiff  moved  for  a  new  trial  upo 
the  grounds,  that  the  Court  erred  in  his  said  qualifications  c 
plaintiff's  requests  to  charge,  and  in  charging  as  he  did,  an 
because  the  verdict;  was  contrary  to  the  law  and  the  evidence 
The  refusal  of  the  new  trial  is  complained  of  here. 

John  L.  Fain,  H.  P.  Bell,  for  plaintiff  in  error,  as  t< 
the  tender,  cited  37th  Georgia  Reports,  16;  and  as  to  th 
Relief  Act,  the  former  decisions  of  this  Court  in  39th  Geof 
gia  Reports  ei  seq. 

No  appearance  for  defendant  in  error. 
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Warneb,  J, 

From  the  Acta  disclosed  by  the  record  in  this  case,  we 
think  the  charge  of  the  Court  to' the  jury  was  error,  and  cal- 
calated  to  have  mislead  them  as  to  the  rights  of  the  parties 
ooder  the  contract  sued  od.  The  note  sued  on  was  a  Con- 
federate contract,  and  is  within  the  provisions  of  the  Ordi- 
naire of  1865.  In  our  judgment  the  Court  below  erred  in 
not  giving  that  Ordinance  in  charge  to  the  jury,  as  the  equi- 
ties of  the  parties  were  to  be  regulated  and  adjusted  by  it. 
The  Ordinance  of  1865  was  the  law  applicable  to  the  facts 
of  the  case. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Thokas  Pulliam  et  al.,  plaintiffs  in  error,  vs.  John  A. 
Sewell  et  al.,  defendants  in  error. 

Under  the  former  rulings  of  this  Court,  a  decision  of  the  Court  below 
^t  the  homestead  is  subject  to  the  payment  of  a  judgment  obtained 
prior  to  the  passage  of  the  Homestead  Law,  which  does  not  fall  within 
one  of  the  exceptions  mentioned  in  said  Act,  as  construed  by  this 
Court,  ia  erroneous. 

Homestead.     Constitutional  Law.     Beforo.  Judge  Davis. 
Franklin  Superior  Court.     April  Term,  1869. 

In  1867,  Sewell  obtained  a  judgment  against  Pulliam,  upon 
^Wch  a  fi.fa.  was  issued.  On  the  8th  of  December,  1868, 
^fi.fa.  was  levied  upon  Pulliam's  land.  On  the  28th  of 
:*U  December  the  land  was  set  apart  as  Pulliam's  home- 
under  the  Homestead  Act  of  the  3d  of  October,  1868. 
met  the^./a.  with  an  oath  of  illegality,  the  ground 
that  because  the  homestead  had  been  so  set  apart  it  was 
fftdgect  to  levy  and  sale  under  said  fi.fa. 
[Jw»aB'«  attorney  moved  to  dismiss  the  oath  of  illegality 
fl^  grounds  that^  as  applied  to  this  judgment,  the  said 
i.Yoid,  because  it  impaired  the  obligation  of  Se well's 
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contract,  or,  if  not  so,  it  was  an  incumbrance  on  the  iaod, 
and  therefore  within  the  exceptions  to  said  Act,  and  last, 
that  as  Piilliam  had  failed  to  avail  himself  of  the  Act  uotil 
after  a  levy  and  advertisement,  the  fi.  fa.  should  proceed  for 
for  costs  at  least.  Nothing  more  appearing,  the  Ck)urt  dis- 
missed the  illegality,  and  ordered  thefi.fa,  to  proceed.  This 
is  assigned  as  error. 

(The  same  facts  substantially  existed  in  other  cases  pend- 
ing in  said  Court.  They  were  dismissed  in  the  same  way, 
and  the  defendants  joined  Pulliam,  by  consent,  in  a  common 
bill  of  exceptions.) 

HuTCHiNS  &  McMillan,  by  Hillyer  &  Bkothbe,  for 
plaintiffs  in  error. 

No  appearance  for  defendants  in  error.  ^ 

Brown,  C.  J. 

The  Judge  states  in  the  record  that  he  made  no  decbion 
on  the  question  of  costs.  But  he  held  that  the  homestead 
was  not  exempt  from  the  payment  of  the  judgment.  Ve 
have  already  decided  the  question  that  controls  this  case. 

Judgment  reversed. 


William  R.  Venable,  plaintiff  in  error,  vs,  William  J. 
Born,  administrator,  defendant  in  error. 

A  petition  was  filed  in  the  Superior  Court,  to  establish  a  copy  of  a  M 
note,  and  the  defendant  on  the  trial  of  the  issue  formed  thereon  bft* , 
tween  the  parties,  offered  evidence  to  prove  that  the  original  notevU 
given  for  a  slave,  which  was  objected  to,  but  admitted  by  the  Gouti 
and  the  Court  charged  the  jury,  *^  that  if  you  should  determine  froU/ 
the  evidence  that  the  original  note  wits  given  for  a  slave,  say  so  by  yoiTH 
verdict,  and  stop  rigjit  there,''  and  the  jury  returned  a  verdict  that  tkf 
note  was  given  for  a  negro ;  whereupon,  the  Court  granted  an  oidsr 
that  the  case  be  dismissed  at  plaintiff's  cost.    A  motion  was  made  fiN[' 
a  new  trial,  which  was  overruled :    Jlddf  that  the  Coart  below  HtA 
in  holding,  and  deciding  that  because  the  original  note  was  given  Ibrii 
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iTefthef  petitioner  conld  not  establish  a  copy  thereof,  in  lien  of 
le  lost  original ;  the  right  of  the  petitioner  to  establish  a  copy  of  his 
St  note,  as  provided  by  law,  is  one  thing ;  his  right  to  enforce  it 
ier  it  is  established,  in  the  Courts  of  this  State,  is  another  and  dif- 
rent  question. 

iOstNote.  Slave  Debt,  Before  Judge  Davis,  Gwin- 
Superior  Court     September  Term,  1869. 

Wble  averred  that  Daniel  D.  Born,  on  the  20th  of  Nov- 
er,  1860,  gave  his  promissory  note  to  R.  C,  Gaines,  who, 
le  28th  of  May,  1862,  sold  it  to  him,  that  Born  paid  on  it 
)  00,  in  1861,  and  died  without  paying  the  balance,  that 
iam  J.  Born  administered  upon  his  estate  and  refused  to 
the  note,  that  it  was  lost  in  1865,  and  prayed  that  a  copy 
might  be  established,  i  William  J.  Born  pleaded  that 
ote  was  paid  by  D.  D.  Born,  and  that  it  was  given  for  a 
• 

mable's  counsel  demurred  to  the  last  plea,  and  the  de- 
er was  overruled.  Evidence  was  then  introduced  by 
tiff  to  show  the  existence  of  the  note,  and  by  defendant 
)w  that  it  was  paid,  and  that  it  was  given  for  a  slave, 
be  evidence  going  to  show  that  the  consideration  of  the 
was  a  slave,  came  in  over  the  objection  of  Venable's 
el. 

e  Court  charged  the  jury:  "You  will  first  determine 
the  evidence  whether  the  note  was  given  for  the  pur- 
money  of  a  slave,  and  if  you  find  from  the  evidence 
fc  was  given  for  a  slave,  say  so  by  your  verdict  and  stop 
ther^,''  and  that,  if  they  were  not  satisfied  that  its  con- 
lioii  was  a  slave,  then  to  inquire  whether  it  was  paid, 
if  it  was  given  for  a  slave,  or  paid  off,  it  could  not 

led.    The  verdict  was  that  the  consideration  of  the 
\M  alave.     And  thereupon  the  Court  passed  an  order 

the  case, 
oonnsel  say  that  the  Court  erred  in  overruling 
in  hearing  the  evidence  as  to  the  consideration 
ill  charging  as  he  did  as  to  the  consideration  of 
dismissing  said  case. 
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HiLLYER  &  Brother,  J.  N.  Glenn,  for  plaintiff  in  er 
No  appearance  for  defendant. 

Warner,  J. 

The  only  question  made  by  the  record  in  this  case  is,  v 
ther  a  copy  of  a  lost  note  given  for  a  slave  can  be  establii 
in  the  Superior  Court,  under  the  provisions  of  the  Code 
the  establishment  of  lost  papers.  The  Court  below  r 
and  decided,  that  a  copy  of  such  lost  note  could  not  bees 
lished.  In  thus  ruling,  we  think  the  Court  erred.  The 
titioner  had  the  undoubted  right  to  have  a  copy  of  his 
note,  given  for  a  slave,  established  as  provided  by  la^ 
lieu  of  the  lost  original,  if  he  desired  to  do  so,  and  the  C 
had  jurisdiction  for  that  purpose.  Whether  the  Court 
jurisdiction  to  enforce  its  collection  after  it  has  been  & 
lished,  is  another  and  different  question.  Let  the  judgi 
of  the  Court  below  be  reversed. 


James  S.  Sims,  plaintiff  in  error,  vs.  Swepson  H.  i 

defendant  in  error. 

Sims  gave  Cox  his  obligation,  in  rescision  and  compromise  of  i 
mer  contract  for  the  purchase  of  a  plantation,  by  which  he  \ 
himself  to  deliver  to  Cox,  at  the  railroad  depot,  on  or  before  th< 
day  of  February,  1869,  twenty  bales  of  cotton,  in  good  order, 
aging  in  weight  four  hundred  pounds  to  the  bale ;  and  averagi 
quality  middling,  with  the  following  guarantee:  "And  the  said 
guarantees  to  the  said  Cox,  that  the  said  cotton  shall  be  tcorthi 
sixteen  and  one  half  cents  per  pound,  in  the  common  currency  ( 
country.*'  When  the  obligation  was  due,  cotton  was  worth  ii 
market  twenty- six  and  one  half  cents  per  pound.  Sims  tendei 
Cox  the  value  of  the  cotton  at  sixteen  and  one  half  cents  per  p 
Cox  refused  to  receive  the  money,  and  sued  for  the  then  market  va 
the  cotton :  Heldj  that  the  sixteen  and  a  half  cents  per  pound  wi 
damage  stipulated  by  the  parties,  and  Cox  was  not  entitled 
market  price,  as  the  measure  of  damages  under  this  contract. 

Stipulated  damages.    Guarantee.    Evidence.  Before  J 
Andbews.  Oglethorpe  Superior  Court.  October  Term^  1 
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Cox  saed  Sims  npon  the  following  obligation:  ''On  or 
lefore  the  first  day  of  February,  1869,  I  promise  to  deliver 
>  S.  H.  Cox,  at  the  Lexington  depot,  twenty  bales  of  cot- 
)n,  for  value  received,  said  cotton  is  to  average  in  weight 
Hir  hundi^  pounds  per  bale  and  to  be  of  middling  quality, 
guarantee  that  said  cotton  shall  be  worth  to  him  sixteen 
ad  a  half  cents  per  pound,  in  the  common  currency  of  the 
jantry ;  this  the  2n(i  of  March,  1868.    James  S.  Sims." 

Plaintiff  read  in  evidence  said  paper  and  two  others,  out 
f  which  that  grew.  The  first  was  a  contract  between  them 
oade  in  December,  1865,  by  which  Cox  agreed  to  sell  to 
Kids  a  certain  plantation,  and  the  personalty  thereon,  and 
Jims  agreed  therefor  to  pay  Cox,  by  the  1st  of  February, 
i867,  one  hundred  bales  of  middling,  ginned  and  packed 
xrttoD,  at  said  depot,  of  four  hundred  pounds  each,  and  guar- 
mteed  to  Cox  that  they  should  be  worth  $100  00  each,  in 
jold,  (or,  if  Sims  preferred  it,  to  pay  $10,000  00,  in  specie, 
in  Ilea  of  said  cotton,)  and  another  hundred  such  bales  on 
the  1st  of  February,  1868,  without  any  guarantee  of  value, 
and  also  pay  $700  00,  in  currency,  for  interest  on  $10,000  00 
for  one  year.  The  second  was  a  paper  reciting  that  of  De- 
cenaber,  1865,  and  rescinding  the  trade,  upon  certain  terms, 
pwtof  which  were  that  Sims  would  deliver  to  Cox,  at  said 
^epot,  eighty  such  bales  of  cotton,  seventy  of  them  immedi- 
ately, and  ten  within  a  week ;  and,  also  twenty  such  bales  by 
^lat  of  February,  1869,  with  the  guaranty  first  aforesaid. 
It  seems  that  the  paper  sued  on  was  made  in  lieu  of  the  last 
^use  of  this  rescinding  contract. 

It  was  admitted  that  on  the  1st  of  February,  1869,  at 
8»id  depot,  Sims  tendered  Cox  $1,320  00,  the  value  of  said 
twenty  bales,  at  sixteen  and  a  half  cents  per  pound,  and  that 
Cox  refused  to  accept  it.  Plaintiff  then  offered  to  show  the 
Dttrket  value  of  such  cotton,  at  said  time  and  place.  This 
)W8  objected  to,  upon  the  ground  that  the  damages  were  fixed 
ty  the  contract.  The  Court  overruled  the  objection  and  the 
nwrket  value  was  shown  to  have  been  then  and  there  twenty- 
rix  and  a  half  cents  per  pound,  in  the  currency.  Here  plain- 
iff  rested  his  cause.^ 
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The  defendant  offered  to  show  that  at  the  time  sixtc 
a  half  cents  was  agreed  upon  and  was  being  inserted 
contract,  some  one  asked :  "  If  on  the  1st  of  February 
cotton  should  be  worth  more  than  sixteen  and  a  hal 
per  pound  who  would  be  entitled  to  the  excess  f  and 
replied,  "I  will,  of  course,  for  if  I  am  required  to  gui 
it  shall  not  be  worth  less,  of  course  I  will  be  entitled 
excess,  if  it  shall  be  worth  more/^  and  that  nothing 
contrary  was  said  by  either  party,  at  the  time.    The 
held  that  this  was  inadmissible.     The  verdict  was  f 
plaintiff,  for  the  value  of  the  cotton,  at  twenty-six  and 
cents  per  pound.     The  admission  of  evidence  as  to  the  i 
value  of  the  cotton,  and  the  rejection  of  the  evidence 
by  the  defendant,  are  complained  of  here. . 

W,  G.  Johnson,  for  plaintiff  in  error. 

Robert  Toombs,  A.  T,  Akbrman,  Mathews  & 
for  defendant. 

Brown,  C.  J. 

By  the  first  contract  between  the  parties  to  this  case 
agreed  to  purchase  a  plantation,  with  the  stock,  etc.,  u 
from  Cox,  for  one  hundred  bales  of  middling  cotton 
aging  four  hundred  pounds  each,  to  be  delivered  at  th 
ington  depot,  by  the  1st  day  of  February,  1867,  a 
hundred  bales,  averaging  four  hundred  pounds  each, 
1st  day  of  February,  1868,  or  so  soon  as  it  could  be 
good  merchantable  style  for  market,  with  interest 
thousand  dollars,  for  twelve  mouths,  in  the  currency 
country.  And,  in  case  of  the  first  hundred  bales,  it  i 
in  the  written  contract,  that  said  Sims  guarantees  \ 
Cox  an  average  of  $100  00,  in  gold,  for  each  bale  ( 
cotton,  with  the  privilege  of  paying  the  said  Cox  ten  th< 
dollars,  in  specie,  or  its  equivalent,  in  lieu  of  the  one  hi 
bales  of  cotton. 

Sims  afterwards  found  himself  unable  to  meet  his  e 
ments,  probably  owing  to  the  great  fall  in  cotton,  ai 
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parties  entered  into  another  ccHitract^  by  which  they  agreed 
to  rescind  the  first  contract ;  and  Sims  was  to  return  the  plan- 
titioa  and  stocky  or  very  nearly  all  of  it,  to  Cox,  and  was  to 
Mver  to  Cox  eighty  bales  of  cotton^  averaging  four  hundred 
pounds,  and  averaging  in  quality  middling — seventy  to  be 
delivered  at  once^  and  the  other  ten  within  the  present  week. 
And  in  addition  to  this,  Sims  also  promised,  as  part^  of  the 
consideration  for  the  rescision  of  the  contract,  to  deliver  to 
Cox,  at  said  depot,  on  or  before  the  Ist  day  of  February,  1869^ 
nearly  one  year  after  the  date  of  said  second  contract,  twenty 
bales  of  cotton,  in  good  order,  averaging  in  weight  four 
hondred  ponnds  to  the  bale,  and  averaging  in  quality  mid- 
dliDg ;  and  said  Sims  ffuaranteed  to  said  Cox,  that  said  cotton 
shonld  be  worth  to  him  sixteen  and  ona  half  cents  per  pound, 
in  the  common  currency  of  the  country. 

When  the  time  for  payment  came,  cotton  was  worth  twenty- 
six  and  one  half  cents  per  pounds  in  the  market*  Sims  re- 
fused to  deliver  the  cotton  and  tendered  to  Cox  its  value, 
Gstimated  at  sixteen  and  one  half  cents  per  pound,  in  pay- 
ment of  the  claim.  This  Cox  refused  to  receive,  and  brought 
this  salt  for  the  market  value  of  the  cotton,  at  the  time  it  was 
dne.  And  the  question  for  adjudication  in  the  Court  below 
^,a8  to  the  raea«ure  of  damages.  The  Court  held,  that 
the  value  of  the  cotton  at  the  time  it  was  due,  was  the  amount 
to  which  plaintiff  was  entitled,  which  the  jury  found.  And 
thb  ruling  is  assigned  as  error. 

Construing  the  two  contracts  together,  and  looking  to  all 
the&cts  and  circumstances  of  this  transaction,  we  think  the 
puties  intended  to  stipulate  what  should  be  the  measure  of 
damages,  in  case  of  the  non-delivery  of  the  cotton,  or  in  case  it 
wioald  not  be  worth  sixteen  and  one  half  cents  per  pound 
when  due.  Sims  had  purchased  the  plantation  and  stock  for 
two  hundred  bales  of  cotton,  to  be  delivered  as  stipulated  in 
the  first  contract,  and  had  guaranteed  that  the  first  hundred 
Wes  should  be  worth  one  hundred  dollars  per  bale,  in  gold, 
w»th  the  privilege  to  pay  that  sum,  per  bale,  in  lieu  of  the 
wtton.  It  is  a  well-known  fact  that  the  price  of  cotton  had 
declined  very  rapidly,  and  Sims,  no  doubt,  found  himself 
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unable  to  deliver  the  cotton  and  make  good  the  gaarantee, 
or  to  pay  the  ten  thousand  dollars  in  gold.  Cox  then  re- 
quired one  hundred  bales  of  cotton,  one  half  of  the  whole 
number  agreed  upon  as  the  price  of  the  plantation,  as  a  con- 
sideration for  the  rescision  of  the  contract.  And,  as  Sims 
could  pay  but  eighty  bales,  he  agrebd  to  take  them,  kni  give 
him  one  year  to  make  the  other  twenty  bales,  but  required  ft 
guarantee  from  Sims  that  the  cotton  on  which  he  gave  the 
indulgence,  should  be  worth  to  him  sixteen  and  one  half  cents 
per  pound.  In  other  words,  he  fixed  the  price  of  a  rescision 
of  the  contract  at  eighty  bales  of  cotton,  paid  down,  and 
twenty  more  to  be  worth  sixteen  and  one  half  cents  per  pound, 
payable  in  twelve  months  thereafter. 

We  think  the  just  and  fair  construction  of  the  contract  is, 
that  the  parties  agreed  upon  eighty  bales  of  cotton  to  be  de- 
livered then,  and  twenty  more,  worth  sixteen  and  one  half 
cents  per  pound,  the  next  February,  as  full  satisfaction  to 
Cox.  In  case  the  cotton  had  been  worth  only  six  and  a  hall 
cents  per  pound,  when  due,  the  measure  of  damages  stipulated 
for  would  liave  been  sixteen  and  one  half  cents  per  ponndj 
or  ten  cents  per  pound  more  than  market  value.  On  the 
other  hand,  as  it  was  worth  twenty-six  and  one  half  cents 
we  think  sixteen  and  one  half  cents,  or  ten  cents  less  than 
the  market  valuo,  was  still  the  measure  of  damages  stipulatec 
by  the  parties.  This  was  mutual  and  just,  Chipman,  oi 
Contracts,  lays  down  the  rule,  as  follows :  "If  A  give  B  i 
note  for  $100  00,  payable  in  wheat,  at  a  future  day,  at  seventy 
five  cents  per  bushel,  and  wheat,  on  the  day  of  payment^  b 
$1  00  per  bushel,  A  may,  at  his  election  pay  in  wheat,  of  ai 
average  quality,  at  seventy-five  cents  per  bushel,  or  p* 
$100  00  in  money, 

"J.H  agreements  to  pay  in  specific  articles  are  presumed  * 
be  made  in  favor  of  the  debtor,  and  he  may  in  all  cases  p^ 
the  amount  of  the  debt  in  money,  in  lieu  of  the  artidei 
which  by  the  terms  of  the  contract  the  creditor  had  agreed  t 
receive  instead  of  money.  Poth.  on  Obi,,  No.  497.  TW 
case  falls  within  the  same  principle,  and  the  debtor  may  pi 
the  money  instead  of  the  wheat,  for  the  nature  of  the  coatni 
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this.  The  creditor  agreed  to  receive  wheat  instead  of 
mejj  and  as  the  parties  concluded  that  the  price  of  wheat 
mid,  at  the  time  of  payment,  be  seventy^ve  cents  per 
ishel,  to  avoid  any  dispute  in  relation  to  the  price,  fixed  it 
the  contract  at  SQventy-five  cents  per  bushel,  and  if  wheat 
the  time  of  payment  be  at  fifty  cents  per  bushel,  still  the 
jbtor  may  pay  in  wheat,  at  seventy-five  cents/'  See  Chip- 
an  on  Contracts,  35  and  36  ;  3,  Conn.  Reps.  60 ;  5  Wind., 

We  think  this  case  falls  within  the  rule  laid  down  by  this 
nthor,  and  the  decisions  referred  to. 
Judgment  reversed. 


Ibbm  Pound,  sheriff,  plaintiff  in  error,  ^  vs.  W.  W.  Carr, 

defendant  in  error. 

rhe  answer  of  a  Sheriff,  under  oath,  to  a  rule  against  him,  is  to  bes taken 
u  trae,  unless  the  same  shall  be  traversed,  as  provided  by  the  Code, 
•wiayerdict  be  found  by  the  jury  against  the  answer.  The*  return  of 
^6  Sheriff  in  this  case  being  taken  to  be  true,  the  Court.below  erred 
10  makiiig  the  rule  absolute  against  the  Sheriff  for  the  payment  of  the 
noney,  and  in  default  thereof,  that  4ie  be  attached  for  contempt  upon 
"0  itatement  of  facts  contained  in  said  return. 

Rule  against  Sheriff,  Distress  Warrant.  Before  Judge 
Gibson.    Washington  Superior  Court.    April  Term,  1869. 

On 'the  9th  of  October,  1869,  Carr  made  affidavit  that  he 
downer  of  certain  described  premises,  and  that  he  "rented 
^^i  farm  and  eight  mules  and  horses  "  to  James  Moye  on 
^^^  Ist  of  January,  1868,  upon  his  promise  to  deliver  to  Carr, 
or  bearer,  thirteen  thousand  pounds  of  lint  cotton,  middling — 
twenty-six  bales  packed  and  ready  for  market,  on  the  appli- 
^tion  of  the  bearer  of  said  obligation,  at  Carr's  house,  or  No. 
13  Central  Bailroad,  as  should  be  designated  by  said  bearer 

for  the  rent  of  so  much  of  the  plantation"  as  Moye  wished 
^cultivate,  *'and  the  use  of  the  mules  and  horses  noY?  oxv 
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the  place  to  the  number  of  eight;  that  Moye  promised  "to 
return"  him  ^'the  same  amount  of  coru^  fodder,  peas  and 
potatoes  -that  I -(Moye)  get  from  him,"  (Carr,)  and  "to 
pay  him  sixteen  cents  for  the  meat"  which  Carr  should  fQ^ 
nish  him;  "that  said  Moye,  under  the  above  contract,  owes 
him  for  such  rent  and  for  provisions  the  amount  of  $5,000  00, 
said  produce  being  in  the  opinion  of  deponent  worth  that 
sum ;"  that  the  rent  is  not  due,  but  that  Moye  is  seeking 
to  remove  his  goods  from  the  premises,  and  that  Carr  appre- 
hended the  loss  of  the  same  unless  a  distress-warrant  issue  in 
his  behalf  A  distress-warrant  issued  for  $5,000  00,  and  the 
sheriff,  Jesse  Pound,  on  the  24th  of  said  month,  levied  it 
upon  the  cotton,  corn,  etc.,  etc.,  on  said  premises.  Move,  on 
the  same  day,  replevied  the  property,  giving  bond  and  secu- 
rity for  the  eventual  condemnation  money  in  the  usual  fonn. 
In  this  bond  it  was  recited  that  Moye  had  "  filed  his  affida- 
/vit,  denying  that  any  portion  of  the  rent  distrained  for  is  due." 
These  papers  were  returned  to  said  Court.  When  the 
cause  was  there  called,  and  the  parties  were  proceeding  to 
trial,  it  was  discovered  that  in  fact  Moye  had  not  filed  the 
affidavit  required  by  law  to  stop  the  warrant,  though  it  was  so 
recited  in  said  bond.  Thereupon  the  Court  decided  that  he 
had  no  issue  before  him,  au4  was  passiug  to  other  cases  on 
the  docket  when  Carr's  counsel  asked  for  a  rule  agaio^ 
Pound,  sheriff,  requiring  him  to  show  cause  instarUer  vrhjh9 
should  not  pay  Carr  the  05,000  00  called  for  by  the  warrant 
The  rule  was  granted.  The  Sheriff  answered,  that  when 
Langmade  &  Evans,  Carr's  attorneys,  handed  him  thQ  wa^ 
rant,  he  immediately  went  and  made  the  levy,  and  got  Lang- 
made  to  enter  his  levy  upon  the  warrant;  directly  afterwards 
Mr.  Gilmore,  attorney  for  Moye,  came  and  got  the  papers, 
saying  Moye  would  replevy  the  property,  and  insisted  on 
doing  so  then,  though  it  was  Saturday  night;  about  an  hoar 
afterwards  the  papers  were  returned  to  Pound.  On  Mondaf 
morning  Pound  handed  the  papers  to  Langmade,  and  asked^ 
him  if  he  was  ^'satisfied  with  the  bond,  and  if  all  was  right"  I 
Langmade  examined  them,  and  said  the  bond  was  good,  and  j 
all  was  right,  or  words  to  that  effect.    Then  Pound  retomel  \ 
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the  papers  to  the  Clerk's  office  of  said  Court.  About  a  nlouth 
afterwards  Flournoy,  of  the  firm  of  Gilmore  &  Flournoy, 
called  for  the  papers,  and  Pound  got  them  from  Langmade, 
and  handed  them  to  Flournoy ;  that  Gilmore  assured  him 
the  papers  were  all  right  when  he  handed  them  to  him  on 
said  Saturday  night,  and  '^  Judge  Jones  told  him  (Pound) 
that  the  affidavit  6f  Moye  was  drawn,  or  to  be  drawn,  by  R. 
Ia  WartheUy  and  all  was  right,''  and  because  the  papers  were 
from  time  to  time  in  the  hands  of  the  attorneys  of  either 
side,  he  (Pound)  supposed  all  was  done  which  was  required 
by  the  law,  and  furtlier,  that  the  cause  was  docketed  by 
Langmade.  Further,  he  set  up  that  the  warrant  was  void, 
because  the  pretended  rent  was  partly  for  the  hire  of  mules, 
provisions,  etc.,  that  its  amount  was  uncertain,  and  if  he  was 
liable  at  all  on  said  rule,  he  prayed  that  the  jury  should  find 
the  amount  due  Carr, 

This  answer  was  not  traversed,  but  the  parties  pro  and  con 
examined  "Said  lawyers  as  witnesses  before  the  Judge,  (he 
having  refused  to  submit  the  matter  to  a  jury.)  The  rule 
Was  made  absolute.  Thereupon  Pound's  counsel  sued  out 
bis  bill  of  exceptions.  In  it  there  was  no  recital  of  the  facts 
sworn  to  by  these  witnesses,  except  in  this  way.  It  appeared 
from  the  evidence  that  counsel  on  both  sides  believed  that 
the  affidavit  had  been  filed,  and  their  assurances  mislead  the 
Sheriff;  and  it  furtber  appeared  in  evidence,  that  Langmade, 
plaintiff's  attorney,  entered  the  case  upon  the  docket,  and 
told  the  Sheriff  the  papers  were  all  right,  though  Langmade 
^^ied,  when  examined  as  a  witness,  that  he  had  said  any- 
^ing  about  the  affidavit,  or  that  his  attention  was  called  to 
^t)  Raying  that  his  opinion  was  confined  to  the  bond,  of  which 
"6  Was  speaking  when  he  said  "all  was  right." 

When  the  cause  was  called  here  for  a  hearing,  counsel  for 
defendant  in  error  moved  to  dismiss  the  bill  of  exceptions 
"^usethe  evidence  was  not  set  forth  therein.  This  Court 
^used  to  dismiss  the  cause,  but  decided  that  they  would 
l^^ar  nothing  connected  with  the  evidence.  The  grounds  of 
^"^r  in  the  bill  of  exceptions  were,  that  the  Court  erred, 
^Qse  said  obligation  could  not  be  enforced  by  distress-war- 
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rant^  because  it  was  not  for  a  sum  certaip,  because  it  was  i 
hire  of  mules^  etc.,  as  well  as  for  »the  use  of  land,  becao 
the  affidavit  did  not  state  that  any  sum  was  'Mue"  to  hi 
'^for  rent/'  because  no  action  lay  on  said  obligation  til! 
designation  of  the  place  of  delivery  and  a  refusal  to  deliv( 
that  the  Court  erred  in  holding  that  a  rule  against  the  Shei 
was  appropriate  to  this  case,  and  that  the  Judge  could  p 
upon  it  without  the  intervention  of  a  jury,  and  in  holdi 
that  the  Sheriff  was  liable  for  the  money,  under  the  circai 
stances  shown  by  the  answer  and  evidence. 

James  S.  Hook,  for  plaintiff  in  error,  said  the  warn 
was  bad  because  this  was  not  a  rent  contract,  and  Carr  had  i 
made  the  affidavit  required  by  law :  Irwin's  Code,  sees.  401 
4011,  4012,  397 ;  there  had  been  no  breach:  lb.,  sec.  22S 
as  to  distress:  3d  Kent's  Com.,  634;  9  Wend.  R.,  302;  n 
was  not  the  remedy :  Irwin's  Code,  sees.  3872,  3873, 388 
and  if  so.  Sheriff  not  liable:  Green  vs.  Jones,  39th  Georj 
R.,  521. 

A.  R.  Wright,  by  W.  Hope  Hull,  for  defendant  in  en 

Warner,  J. 

The  error  assigned  to  the  judgment  of  the  Court  belo^ 
this  case  is,  in  making  the  rule  absolute  against  the  She 
for  the  payment  of  the  plaintiff's  debt  on  the  statemenl 
facts  contained  in  his  answer  to  the  rule  against  him.  1 
Sheriff's  answer  was  verified  by  his  oath,  and  was  to  h 
been  taken  as  true,  unless  traversed,  as  provided  by  the  Oc 
and  a  verdict  found  by  the  jury  against  the  truth  ther 
In  our  judgment  the  Court  below  erred  in  making  the! 
absolute  against  the  Sheriff  for  the  payment  of  the  moi 
and  in  defalt  thereof,  that  he  be  attached  for  contempt,  a| 
the  statement  of  facts  contained  in  the  Sheriff's  answer  to 
rule  against  him. 

Let  the  judgment  of  the  Court  below  be  reversed. 
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Henry  B.  Plant,  plaintiff  in  error,  vs.  Josiah  Stovall, 

defendant  in  error. 

The  pUintiff  brought  an  action  against  the  defendant  as  a  common- 
cnrier  to  recover  the  value  of  a  certain  quantity  of  lumber  shipped 
onboard  a  steamboat  running  on  the  Savannah  river,  from  the  city  of 
AngQsts  to  Savannah,  and  it  appeared  from  the  evidence  that  the  boat 
And  cargo  was  lost  by  the  carelessness  of  the  engineer  of  the  boat,  and 
tlie  defendant,  on  the  trial,  set  up  as  >^  defence  that  he  was  not  liable 
to  the  plaintiff  for  the  loss  of  the  lumber,  under  the  provisions  of  the 
Act  of  Congress  of  3d  March,  1851,  which  defence  was  overruled  by 
the  Court  below  on  a  motion  for  a  new  trial :  Heldf  that  as  the  steam- 
Wtwas  running  on  the  Savannah  river,  which  is  within  the  limits  and 
joHidiction  of  this  State,  that  said  river  is  within  the  exception  of  the 
Act  of  Congress  of  1851,  which  provides  ''that  the  A^^t  shall  not 
^ply  to  the  owner  or  owners  of  any  canal-boats,  barge  or  lighter,  or 
to  any  vessel  of  any  description  whatsoever,  used  in  rivers  or  inlajui 
fA^ofion,"  and  that  there  was  no  error  in  the  Court  below  in  over- 
raling  the  motion  for  a  new  trial  on  the  several  grounds  stated  in  the 
notion  therefore. 

Common-Carriers.     Acts  of  Congress,    Before  Judge  Gib- 
80X.    Richmond  Superior  Court.     January  Term,  1869. 

Stovall  sued  Plant,  averring  that  he  was  a  common-car- 
fier  bj  the  steamer  Eclipse,  from  Augusta,  Georgia,  to  Savan- 
JMti,  Georgia,  and  intermediate  points  on  the  Savannah  river, 
•od  that  as  such  he  received  certain  lumber,  etc.,  on  the  27th 
tf  December,  1866,  to  be  conveyed  to  Savaiyiah,  and  careless- 
Jfjctc,  failed. to  deliver  it,  to  Stovall's  damage  $2,000  00. 
ftovall  proved  the  delivery  of  the  lumber,  etc.,  on  said 
imer  at  Stovall's  landing,  on  said  river,  for  delivery  at 
mah,  its  value  and  its  loss.  It  was  shown  that  the 
lips^  was  blown  up  about  twenty  or  thirty  miles  above  ' 
loah,  that  the  boat^  lumber,  etc.,  sunk,  and  were  a 
lo08y  that  Stovall's  agent  proposed  going  with  rafts  to 
it)  but  the  agent  of  the  Eclipse  declined  giving  him 
ity  to  interfere  with  the  lumber,  etc.,  short  of  Savan- 
ftod  that  part,  at  least,  could  have  been  saved  if  an 
,hmi  been  made  by  defendant.  Stovall's  counsel  then 
kt  eridence  the  enrolment  of  said  steamer,  dated  Jan- 
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uary  Ist,  1866,  whereby  it  appeared  in  conformity  to  the 
Acts  of  Congress  of  February  18th,  1793,  and  May  6th, 
1864,  that  one  Milliken  owned  five-twelflhs  and  Plant  owned 
seven-twelflhs  of  said  steamer,  etc.  It  was  admitted  that 
Milliken  was  dead. 

The  defendant  showed  that  when  the  Eclipse  was  at  Furys- 
burg  landing,  on  the  South  Carolina  side  of  the  river,  wood- 
ing, the  engine  exploded,  the  Eclipse  sank,  and  her  cargc 
was  lost;  that  this  bursting  of  the  boiler  was  caused  by  the 
engineers  carelessly  failing  to  clear  out  the  boiler  as  ofieD  ai 
was  usual  and  necessary;  that  neither  Plant  nor  Milliken  waf 
present  at  the  time;  that  the  tide  runs  up  said  river  abov( 
said  Pury9burg ;  that  the  Eclipse  was  engaged  in  the  riv« 
trade  between  said  Savannah  tind  Augusta,  stopping  atpointc 
on  either  side,  but  seldom,  however,  on  the  Carolina  side. 

Plant's  counsel  requested  the  Court  to  charge  the  jury  thai 
if  the  Eclipse  was  lost  while  engaged  in  navigation  in  tid< 
water,  and  between  Georgia  and  South  Carolina,  then  such 
navigation  is  a  part  of  the  inter-State  commerce,  and  under 
the  Constitution,  is  under  the  control  of  Congress ;  that  if  saic 
facts  existed,  Plant,  under  the  Act  of  Congress  of  1851,  i« 
liable:  only  for  the  value  of  his  interest  in  the  Eclipse  anc 
her  freights,  if  he  were  not  engaged  in  or  conniving  at  th' 
negligence  which  caused  the  loss;  that  if  there  was  atota 
lo9s  of  the  vessel  and  cargo,  in  the  course  of  the  voyage,  n' 
freights  were  earned,  and  Plant  had  no  interest  in  the  freights 
that  if  the  vessel  and  cargo  were  a  total  loss,  during  th 
•voyage,  Plant  had  no  further  interest  in  the  vessel  and  freight 
^nd  is  relieved  from  liability  to  Stovall  under  said  Act  of  1861 
,  The  Court  refused  so  to  charge,  and  Stovall  had  a  vetAU 
and  judgment  for  the  proven  value  of  the  lumber,  et 
Plant's  counsel  moved  for  a  new  trial,  upon  the  grounds,  thJ 
the  verdict  was  contrary  to  the  evidence  and  law,  and  becao^ 
of  said  refusal  to  charge  as  requested.  The  new  trial  w^ 
refused,  and. that  is  assigned  as  error. 

Joseph  P.  Carr,  for  plaintiff  in  error. 

A.  R.  Wright,  b^  W.  Hope  Hull,  for  defendant  in  crrc 
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Warner,  J. 

The  error  assigned  to  the  judgment  of  the  Court  below  in 
this  case  is  the  refusal  to  grant  a  new  trial  on  the  grounds 
specified  in  the  motion  therefor.  On  examination  of  the 
record  we  ^d  no  error  in  the  judgment  of  the  Court. 
The  Act  of  Congress  of  3d  March,  1851,  under  the  pro- 
visions of  which  the  defendant  sought  to  protect  himself  from 
liabilitj,  expressly  provides,  ''  that  the  Act  shall  not  apply 
to  the  owner  or  owners  of  any  canal-boat,  barge  or  lighter, 
or  to  any  vessel  of  any  description  whatsoever,  used  in  rivers 
w  mkmd  namgaUonJ'  The  Savannah  river,  on  which  the 
host  was  lost,  is  within  the  limits  and  jurisdiction  of  this 
State,  and  is,  therefore,  within  the  exception  made  by  the  Act 
of  Congress  of  3d  March,  1851. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


The  South  Carolina  Railroad  Qompany  et  al.,  plain- 
tifls  in  error,  vs,  John  ,L.  Ells,  J.  P.,  et.  cU.y  defendants 
in  error. 

1.  The  Justices  of  the  Peace  of  the  county,  npon  the  opinion  of  twelve 

freeholders  of  the  coanty,  have  no  jurisdiction  to  abate  a  nuisance  in 

a  town  or  city,  under  the  government  of  a  Mayor,  Intendant,   Alder- 

tseo,  Wardens,  or  a  Common  Council,  or  CommisHioners.     The  power 

.  to  abate  such  nuisance  is  vested,  by  the  Code,  in  the  city  government 

ilone,  and  not  in  the  Justices  of  the  Peace. 
X  lo  case  the  Justices  of  the  Peace  are  proceeding  without  jurisdiction^ 
^•1o  hear  and  determine  such  an  issue,  in  a  town  or  city,  under  the  gov- 
4f  ^nunent  of  the  officers  above  mentioned,  a  writ  of  prohibition  is  the 
remedy  to  restrain  them. 

iction  over  Nuisances.     Prohibition.     Before  Judge 
Richmond  Superior  Court.     June  Term,  1869. 

^Jaoe,  1869,  W.  J.  Vason  sued  out  a  warrant  before 

mDother  Justice  of  the  Peace,  in  Augusta,  Georgia, 

^Jlhe  ISbuth  Carolina,  Georgia,  and  Augusta  and  Sum- 
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merville  Railroad  Companies,  complaining  that  the  ranning 
of  their  trains,  over  the  railway  in  and  along  Washington 
street,  in  said  city,  was  a  public  nuisance,  annoying  to  the 
citizens  in  general,  and  injurious  and  dangerous  to  persons 
frequenting  said  street  The  proper  officers  of  the  roads  wore 
notified  that,  at  a  time  and  place  designated,  a  jury  of  twelve 
freeholders  would  sit  to  investigate  said  matter,  with  a  view 
to  abate  or  suppress  the  same. 

Judge  Gibson  was  absent  from  the  city.  The  companies, 
meanwhile,  brought  these  facts  to  the  knowledge  of  Judge 
Andrews,  and  claimed  that  the  General  Assembly  of  Georgift 
authorized  the  City  Council  of  Augusta  to  permit  said  roads 
to  connect  their  termini  by  railroad  through  the  streets  of 
said  city,  and  they,  by  ordinance,  had  given  the  permissioAy 
and  the  roads  were  acting  under  it;  and  they  averred  that  bf 
law  the  municipal  authorities  of  Augusta  had  full  and  ex- 
clusive control  over  the  struts  of  the  city,  and  full  and  ex- 
clusive jurisdiction  over  nuisances  within  said  city.  They 
prayed,  therefore,  for  a  writ  of  prohibition  against  said  Joatioes 
and  Yason.  Judge  Andrews  granted  the  writ,  to  last  till 
Judge  Gibson's  return,  and  Ordered  the  Justices  and  Vasoa 
to  show  cause  before  Judge  Gibson  why  it  should  not  be 
made  perpetual. 

Yason  showed  cause,  averring  that  Said  Justices  had  juris* 
diction,  concurrent  with  the  municipal  authorities,  overnnii-  "J 
ances  in  said  city ;  that  he  applied  twice  to  the  municipal 
authorities  to  act  in  this  matter,  and  they  had  declined  to  do 
so;  that  the  municipal  authoriticfs  were  incompetent  to  act ia 
the  matter,  because  the  Mayor  and  a  majority  of  the  Coan- 
cilmen  are  stockholders  or  directors  of  said  roads,  and  hed^ 
nied  the  passage  of  any  legal  ordinance,  or  the  power  to  pass 
any  such  ordinance,  permitting  said  companies  thus  to  create 
and  keep  up  such  nuisance.  The  Justices  claimed  jurisdio' 
tion  in  the  premises.  Upon  these  answers,  they  moved  to  , 
dismiss  the  writ  of  prohibition. 

Judge  Gibson  held  that  the  Justices  and  twelve  freeholdeA , 
had  jurisdiction  of  the  matter,  in  said  city,  and  that,  witboii 
proceeding  according  to  the  ordinances  of  the  city^  they  ooold 
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mine  whether  said  ranniDg  of  said  trains  was  a  nuisance, 
that  their  action  was  reviewable  by  the  Superior  Court, 
I  oarHararu  The  writ  was  therefore  dismissed.  Every 
of  said  holding  is  assigned  as  error. 

ILLIAM  T.  Gould,  Frank  H.  Miller,  for  plaintiffs 
Tor. 

Snead,  W.  J.  Vason,  for  defendants. 

80WN,  C.  J. 

ctioQ  4023  of  the  Code  specifies  what  nuisances  may  be 
d^and  gives  jurisdiction  to  any  two  or  more  Justices  of 
Peace,  of  the  county,  to  abate  such  nuisance  by  order, 
led  upon  the  opinion  of  twelve  freeholders  of  said  county, 
Qoned,  sworn  and  empaneled  for  that  purpose.  Section 
f  is  in  these  words:  ^'If  the  nuisances  complained  of 
J,  in  a  town,  or  city,  under  the  government  of  a  Mayor, 
idant.  Aldermen,  Wardens,  or  Common  Council,  or  Com- 
oners,  such  nuisance,  by  and  with  the  advice  of  such  Al- 
en,  Wardens,  Council,  or  Commissioners,  may  be  abated 
emoved  by  order  of  said  Mayor,  Intendant,  or  Commis* 
rs,  which  order  shall  be  directed  to,  and  executed  by  the 
ff,  or  the  Marshal  of  said  town,  or  city,  or  their  deputy." 
is  substantially  the  law,  as  it  existed  in  the  original  Act 
e  Legislature,  organizing  Courts  composed  of  Justices 
)  Peace,  and  freeholders,  to  abate  nuisances  in  this  State. 
W>b's  Digest,  817. 

0  question  presented  by  thfe  record  before  us,  is  whether 
hatioes  of  the  Peace  of  the  county  have  jurisdiction 
frjary  of  twelve  freeholders,  to  abate  a  nuisance  in  the 
f  Augusta,  which  is  governed  by  a  Mayor  and  Council, 
Iwve  yery  full  powers,  under  their  charted,  to  pass  all 
and  do  all  acts  necessary  to  the  good  government 
'g  which  are  not  in  conflict  with  the  constitution 

PB  State.     We  .are  satisfied  that  no  such  power 
»ned  upon  the  Justices  of  the  Peace, 
a  case  where  the  Justices  originally  had  this 
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jurisdiction  in  the  towns  and  cities  and  by  subsequent  legis- 
lation the  power  was  conferred  upon  the^  authorities  of  the 
towns  and  cities,  to  exercise  the  same  jurisdiction.  If  it 
were  so,  and  the  Act,  giving  jurisdiction  to  the  city  aathori- 
ties,  contained  no  words  denying  it  to  the  Justices,  they  would 
still  retain  concurrent  jurisdiction.  The  same  Act  which 
conferred  this  jurisdiction  on  the  Justices  of  the  Peace  of  the 
county,  to  abate  nuisances,  also  conferred  the  same  authority, 
in  towns  and  cities,  upon  the  officers  having  the  governmeDt 
of  said  towns  and  cities.  The  Act,  when  properly  construed, 
means  that  the  Justices  of  the  Peace,  with  the  aid  of  a  jury, 
may  abate  a  nuisance  in  any  part  of  the  county,  except  in  a 
town  or  city  having  a  legal  government  under  its  charter, 
where  it  may  be  done,  not  by  the  Justices  of  the  Peace,  bat 
by  the  officers  of  the  town  or  city. 

We  think  this  not  only  the  true  construction  of  the  Act, 
but  we  are  satisfied  the  Act  is  a  wise  one.  If  two  Justices 
of  the  Peace,  living  in  a  remote  part  of  the  county,  had 
power  to  summon  a  jury  from  the  county,  and  go  into  the 
city,  and  abate  whatever  they  might  consider  a  nuisance,  there 
would  be  constant  conflict  of  authority,  and  it  would  beveiy 
difficult,  if  not  impossible,  to  maintain  good  order  and  ad- 
vance the  prosperity  of  the  city.  When  the  nuisance  becomes 
an  indictable  offence  under  the  Penal  Code,  the  city  authori- 
ties no  longer  have  jurisdiction ;  but  the  Legislature  leavtf 
it  with  them,  subject  to  the  legal  rules  prescribed,  to  abate 
any  nuisance  within  the  chartered  limits  of  the  city,  the 
maintenance  of  which  does  not  amount  to  an  indictable  of' 
fence  under  the  Penal  Code.  Taking  this  view  of  this  case, 
it  is  not  necessary  for  us  to  decide  whether  the  conduct  o> 
the  railroad  companies,  which  is  complained  of,  amountslo 
a  nuisance  in  law,  or  whether  the  movant  in  this  proceeding 
(Colonel  Vason,)  has  sustained  damage  in  the  legal  sense.  If 
his  legal  rights  have  been  infringed,  the  Courts  are  open  to 
him,  and  he  is  entitled  to  relief,  when  he  institutes  the  pnh 
per  proceeding  in  the  proper  Court. 

2.  We  hold  that  the  Justices  of  the  Peace  had  no  jurisdio- 
tion  of  the  subject  matter  in  controversy,-  and  that  their  actn 
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were  wholly  anauthorized  by  any  law  of  this  State.  And 
we  hold  further,  that  the  writ  of  prohibition  was  the  proper 
r^oiedy  to  restraia  them  from  proceeding  with  the  case,  to  the 
annoyance  or  damage  of  the  corporations  suing  out  the  writ. 
Judgment  reversed. 


BEh'jAMiN  F.  Sims,  plaintiff  in  error,  vs.  The  Southerk 
Express  (Company,  defendant  in  error. 

^en  the  Ter<^ict  is  strongly  and  decidedly  against  the  weight  of  the  ev- 
idence, and  no  mle.  of  law  has  been  violated,  and  there  is  no  abase  of 
lu8  discretion  by  the  presiding  Judge,  this  Court  will  not  reverse  the 
jadgment  of  the  Court  below,  setting  aside  the  verdict  and  granting  a 
tew  trial. 

New  trial.    Common-Oarriers.    Evidence.    Before  Judge 
Gibson.    Richmond  Superior  Court.    July,  1869. 

This  case  was  before  this  Court  before.  See  38th  Georgia 
BeportSy  129.  It  was  again  tried  and  resulted  in  a  verdict  for 
the  value  of  the  ten  bales  of  wool.  Counsel  for  the  Express 
Company  moved  for  a  new  trial  upon  the  grounds,  that  if 
entitled  to  recover  at  all,  under  the  evidence,  plaintiff  ought 
iwt  to  have  had  a  verdict  for  more  than  the  value  of  two  bales 
rf  the  wool ;  that  he  could  not  recover  more  than  $50  00, 
because  the  value  was  not  specified  in  the  receipt,  said  con- 
tact of  shipment  having  been  made  in  Louisiana.  The 
Jodge  ordered  that  a  new  trial  should  be  had  unless  the 
:|laintiff  would  write  off  from  the  verdict  the  value  of  eight 
ihifA  of  the  wool. 

Jlf  Siw^  counsel  assign  this  grant  of  a  new  trial  as  error. 
I  for  the  Company  also  assigned  as  error  the  refusal 
Judge  to  put  his  judgment  upon  the  other  ground,  but 
ifct  was  withdrawn  here. 

•n — *-B8  &  CuMMiNGS,  for  plaintiff  in  error. 
W^^  GouLD/ Joseph  P.  Carr,  for  defendant. 
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All  the  grounds  of  error  taken  in  the  bill  of  exceptions  lure 
abandoned  in  this  Court,  except  the  order  granting  a  new 
trial,  and  we  do  not  think  the  Judge  abused  the  discretion 
vested  in  him  by  law,  in  passing  that  order.  If  the  witneaseB 
are  to  be  believed,  there  seems  to  be  no  doubt  that  eight  bales 
of  the  wool  were  delivered  in  Richmond.  The  defendant 
has  labored  under  some  disadvantage  in  making  the  proo( 
as  its  books  were  destroyed  in  Richmond,  when  the  Federal 
army  took  possession  of  the  city.  And  Mr.  Hunton,  to 
whom  the  wool  was  consigned,  is  shown  to  be  blind,  and 
wholly  unable,  both  mentally  and  physically,  to  attend  to 
any  business. 

But  the  witness  Bowen  swears  positively  thAt  the  eight 
bales  were  delivered  to  Crenshaw  &  Company,  by  order  of 
Hunton,  the  consignee;  and  that  Mr.  Hunton  had  the  original 
receipt  for  the  ten  bales.  Here  is  positive  proof  of  deliverf. 
But  it  is  said  the  jury  did  not  believe  the  witness.  Had  they 
any  sufficient  reason  for  disbelieving  him  ?  It  is  urged  that 
in  his  first  answers,  when  examined  by  commission,  he  did 
not  state  the  matter  as  he  did  on  the  stand,  on  this  trial;  and 
the  evidence,  as  given  on  the  two  different  occasions,  shovi 
some  discrepancies,  but  none,  probably,  that  may  not  hi 
reconciled,  without  imputing  perjury  to  any  one.  He  swears 
on  the  last  trial,  that  Hunton  had  the  receipt,  which  he  iU 
not  state  on  the  first  examination.  But  here  he  is  corrobo- 
rated. The  plaintiff,  while  he  gives  a  different  explanatioSf 
admits  he  has  not  the  receipt.  And  the  brother  of  Huntonj 
the  consignee,  swears  that,  in  1862,  Hunton  told  him  theff 
was  some  wool  en  route  for  them,  from  New  Orleans,  and  it 
a  subsequent  period  he  told  him  there  was  some  dtfficultf 
with  theExpress  Company  about  the  diacrepanoy  in  the  wool| 
and  urged  witness  to  get,  from  a  person  named,  the  wool 
receipt,  which  was  left  with  a  clerk,  etc.,  and  look  after  it 
The  evidence  shows  no  other  lot  shipped  by  Express  fa 
Hunton,  about  which  there  was  a  difficulty,  growing  oat  o^i 
discrepancy  in  the  wool.     Why  then  should  the  witness  b 
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1  when  he  said  Hunton  had  the  receipt  ?  •  No  reason 
esignedy  unless  the  jury  believed  the  plaintiff,  the 
iteresty  in  preference  to  the  testimony  of  Bowen, 
ed  as  above  stated. 

Bowen  is  corroborated  in  his  statement  that  he  de- 
B  wool  to  Crenshaw  &  Company,  by  order  of  the 
by  the  testimony  of  Mr.  Crenshaw  himself,  that 
sed  eight  bales  (the  number  mentioned  by  Bowen) 
;  time  from  some  one,  and  that  the  eight  bales  were 
thern  Express  Office,  when  he  made  the  purchase, 
lot  of  eight  bales  is  shown  to  have  been  purchased 
irhich  were  received  at  the  Express  office, 
bjected,  however,  that  in  his  first  answers  Bowen 
wool  was  consigned  to  Fredricksburg,  and  in  the 
3hmond.  This  he  admits,  but  gives  what  seems  to 
aable  explanation,  how  the  mistake  occurred.  He 
distake  was  occasioned  by  the  fact  that  Hunton,  to 
ious  shipments  were  being  made,  had  instructed 
•ward  them  all  to  Fredericksburg. 
s  not  my  purpose  to  enter  into  a  critical  review  6f 
ice  in  this  case.  I  only  refer  to  these  facts  as  reasons 
ar  opinion,  the  Judge  did  not  abuse  his  discretion 
let  aside  this  verdict  and  granted  a  new  trial.  The 
iras  not  successfully  impeached,  unless  there  was 
;  in  his  manner  upon  the  stand,  that  justified  the 
ttting  aside  his  testimony.  And  we  infer  that  such 
le  case,  as  the  Judge,  who  presided  on  the  trial,  and 
his  manner  and  conduct  upon  the  stand,  wad  not 
ith  the  verdict.  Tb  is  was  a  matter  which  the  Judge 
On  the  trial,  who  saw  and  heard  the  witness  testify, 
I'bett^r  qualified  to  determine  than  we  can  be,  from 
tf  the  evidence  as  it  comes  to  us  in  the  record. 

liere  remark,  that  neither  justice  nor  sound  policy, 

that  common-carriers,  whose  operations  were 

ipted  during  the  war,  by  the  movements  of 

WliOBe  books  were  burnt  and  their  offices  sacked, 

the  evidence  upon  which  they  might  other- 

shoald  be  held  to  as  strict  prck)f  of  perform- 
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ance  as  is  required  in  time  of  peace^  when  they  are  subjected 
to  no  such  interference  with  their  business^  or  destruction  of 
their  records  or  property. 

The  evidence  in  this  case  is  not  the  same,  on  either  side,  as 
it  was  when  the  case  was  before'  this  Court,  at  December 
Term,  1868.  38  Ga.,  129.  But  we  think  the  case  is  stronger 
for  the  d(  fendant  than  it  was  on  that  hearing,  and  we  agun 
affirm  the  judgment  of  the  Court  below,  setting  aside  the 
verdict  and  granting  a  new  trial. 


William  W.  Holland  et  al,  administrator,  plaintiffi  in 
error,  vs.  Hiram  Brooks,  defendant  in  error. 

1.  When  the  evidence  is  in  conflict,  but  there  is  ample  evidence  to  rap- 
port the  verdict,  and  no  rule  of  law  has  been  violated  in  the  Coart 
below,  this  Court  will  not  interfere. 

2.  As  the  rule  has  been  repeatedly  announced,  and  is -well  known  to  Che 
profession,  this  Court  will  award  damages  in  cases  brought  here  wkiek 

*  clearly  fall  within  it. 

Motion  for  New  Trial.  Damages.  Bill  of  Exceptions. 
Before  Judge  Robinson.  Jasper  Superior  Court.  April 
Term,  1869. 

r 

Brooks  sued  Jonas  W.  Holland  for  damages,  averring  that 
he  had  damaged  Brooks'  land  (described  in  the  declaration)' 
by  obstructing  the  free  and  natural  passage  of  the  water  inA   • 
certain  creek  which  ran  through  said  land,  and  thus  rendering   ^ 
said  land  useless  for  cultivation,  and  by  filling  up  a  ditch  on 
Brooks'  land.    Holland  pleaded  the  general  issue.     The  petit  J 
jury  found  for  Brooks  $250  00.    An  appeal  was  taken.    Hd-; 
land  died,  and  his  representative  was  made  a  party.    The  \ 
special  jury,  in  November,  1867,  found  for  Brooks  $550  00.   j 
Judge  Foster  was  then  presiding.     Holland's  counsel  being 
sick,  time  was  given  for  preparing  a  brief  of  the  evidenoo^,  ■ 
and  to  move  for  a  new  trial.     The  grounds  for  dew  triflt 
were,  that  the  verdict  was  strongly  and  decidedly  against  tba 
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ight  of  the  evidence,  and  because  of  an  alleged  refusal  of 
3ge  Foster  to  charge  as  requested.  The  brief  of  the  cvi- 
ice  was  submitted  to  Judge  Foster,  and  approved  by  him 
writing.  He  also  denied,  in  writing,  having  refused  to 
irge  as  requested.  This  paper  was  filed  in  the  Clerk's 
ce,  and  upon  it  Juage  Robinson,  Judge  Fostered  successor, 
ird  the  motion,  and  refused  a  new  trial.  For  so  much  of 
» evidence  as  is  material  to  an  understanding  of  the  law  of 
i  case,  see  the  opinion.  This  refusal  is  assigned  as  error, 
^heo  the  cause  was  called  here,  the  Reporter,  counsel  for 
ooks,  moved  to  dismiss  the  bill  of  exceptions  because  the 
tdenoe  was  not  embodied  therein.  The  bill  of  exceptions 
^n  in  the  usual  form,  and  said,  '^the  following  oral  and 
ramentary  evidence  was  introduced :  (See  brief  of  oral 
i  documentary  evidence  filed  on  motion  for  a  new  trial.'') 
ere  occurred  a  blank  page.)  The  next  sentence  was: 
'he  jury,  after  being  charged  by  the  Court,  retired,  and 
urned  a  verdict  for  $550  00  damages  for  plaintiff,  where- 
OD  defendant  moved  for  a  new  trial,  upon  the  following 
mods:"  Here  was  a  blank  of  two  pages,  then  the  brief 
evidence,  requests  to  charge,  comments  of  Judge  Foster, 
.,  followed,  and  after  that  came  the  motion  for  new  trial, 
1.  The  Clerk  then  certified  that  "the  foregoing  is  the 
16  original  bill  of  exceptions,  and  a  true  and  complete  tran- 
iptof  the  record,  and  the  evidence,  oral  and  documentary, 
nto  attached,  is  a  true  copy  of  the  original  evidence  filed 
the  motion  for  a  new  trial."  All  the  foregoing  were  at- 
ked  together.  The  motion  was  bas^d  upon  the  belief,  from 
$sfi»^oing  facts,  that  there  never  was  any  evidence  in  the 
|of  exceptions,  but  that  the  Clerk  had  put  it  in  after  the  bill 
iMeptions  Vas  filed.  Counsel  for  plaintiff  in  error  aver-* 
that  was  not  so,  the  Court,  upon  an  inspection  of 
overruled  the  motion. 

Babtlett,  C.  Peeples,  for  plaintiff  in  error. 


I  pBESTON,  Cla^k  &  Pace,  by  the  Reporter; 
in  evror. 
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We  see  no  reason  why  this  ease  should  have  been  brought 
to  this  Court.     It  had  been  twice  tried  in  the  (Tourt  below. 
The  jury  on  the  first  trial  found  for  the  plaintiff  $250  00. 
The  last  jury,  which  is  admitted  by  counsel  for  the  plaintiff 
in  error  to  have  been  a  very  intelligent  one,  found  for  the 
plaintiff  $550  00.     The  Judge  of  the  Superior  Court  refused 
to  set  aside  the  verdict  and  grant  a  new  trial,  and  we  have 
no  fault  to  find  with  his  ruling.     There  is  evidence  that  the 
ditch  cost  plaintiff  about  $500  00,  that  up  to  the  time  of  the 
obstruction  put  in  the  creek  below,  by  Holland,  the  diteh 
worked  well,  and  there  were  no  bad  places  in  the  bottom. 
The  same  witness,  Henderson,  says  the  last  time  he  wtis  there 
the  ditch  hsid  JUled  up,  caused  by  Holland's  obstructing  the 
old  bed  of  the  creek  to  make  the  water  run  In  a  ditch  which 
he  had  cut    Again  he  says:    ''The  water,  before  the obstroo' 
tion,  run  rapidly  from  Brooks'  ditch,  after  that  it  stood  ^ 
smoothly  for  fifty  yards  above  the  cross  fence ;  at  fair  weather  i 
the  water  did  not  back  to  the  top  of  Brooks'  ditch,  bat  only  j 
six  or  eight  inches  in  the  ditch.     The  water  Avas  raised  ]j 
eighteen  to  twenty  inches  at  the  obstruction  to  make  it  roa  ^^ 
into  Holland's  ditch."  ] 

Witness  Shropshire  says  the  land  is  not  now  fit  for  culti'   ■ 
vation,  like  field  above,  too  wet  from  water  thrown  up;  htf  i 
seen  obstructions  at  the  end  of  Holland's  ditch,  thinks  thit  '^ 
makes  the  land  wet ;  pretty  smart  fall  before  obstructions;  ^ 
the  year  he  saw  it  thinks  it  would  produce  thirty-five  busbA  ;\ 
per  acre.    It  was  also  in  evidence  that  the  creek  has  hot 
little  fall  generally. 

It  therefore  appears,  from  this  evidence,  that  Ihe  creek  hnl 
but  little  fall;  that  plaintiff,  at  an  expense  of  about  $5OO0I^H 
had  ditched  out  and  drained  some  twenty-five  acres  of 
tom  land,  that  would  produce,  say  thirty-five  bushels  of  cortj 
per  acre;  that  defendant  built  an  obstruction  across  the 
some  distance  below  plaintiff's  line,  which  raised  the 
eighteen  to  twenty  inches;  that  prior  to  the  obstmctioa 
run  off  rapidly  from  plaintiff's  ditch,  but  afterwards 
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for  fifty  yards  above  the  cross  fence;  and  that  the 
eked  six  or  eighth  inched  in  the  ditch, 
ill  this  evidence  together,  and  we  think  it  was  suffi- 
iostify  the  finding  of  the  jury,  notwithstanding  there 
r  conflicting  or  explanatory  evidence.  Every  per- 
[  fiimiliar  with  such  business,  knows  that  a  ditch  on 
h  stream^  which  has  sufficient  fall  to  run  off  and 
a,  and  even  deepen  itself,  when  unobstructed,  will 
'  d^rees^  if  it  is  so  obstructed,  as  to  cause  the  water 
ick  six  or  eight  inches  deep  in  the  ditch,  and  ''stand 
/'  and  that  bottom  lands,  which  may  have  been- 
y  it,  will,  in  a  few  years,  again  become  too  wet  for 
»D.  We  think  that  about  the  true  history  of  this 
we  have  no  doubt  the  two  juries  who  tried  it,  being 
.  of  plain  practical  m^n,  as  we  suppose,  were  of  the 
aiou. 

insisted,  however,  in  the  argument,  that  the  dam- 
I  excessive,  if  any  were  proved.  We  are  not  able  to 
1  opposition  to  the  finding.  The  jury  may  have 
;  the  cost  of  the  ditch,  and  the  damage  to  it,  as  well 
»  or  diminution  of  the  crops  from  this  cause,  from 
the  obstruction  commenced  till  the  commencement 
tiouj^  together  with  the  damage  to  the  land,  and  may 
ved  at  the  present  verdict.  We  do  not  say  that  a 
finding  would  not  have  been  justified  by  other  parts 
idence.  We  only  say  the  evidence  which  was  in 
nstified  the  finding,  and  that  the  jury,  whose  pro- 
vas  to  find  the  facts,  had  ample  evidence  before  them 
I  the  verdict. 

OEe  was  no  complaint  that  any  rule  of  law  was  vio- 
mj  instruction  given  by  the  Judge  to  the  jury  on 
i  The  whole  case  rested  here  upon  the  alleged  in- 
^rf  the  evidence  to  support  the  verdict.  We  have 
the  rule,  over  and  over  again,  that  this  Court 
ndb  case,  set  aside  the  verdict  when  the  evicience 
IMid  there  is  sufficient  evidence  to  sustain  it. 
oounsel  in  this  case  are  familiar  with  the 
Ooorty  we  are  constrained  to  conclude  that 


i« 
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the  ease  was  brought  here  for  delay  only,  and  we  feel  it  is 
our  duty,  in  affirming  this  judgment,  to  award  damages  in 
favor  of  the  plaintiff  in  the  Court  below  against  the  defend- 
ants in  that 'Court. 
Judgment  affirmed,  and  ten  per  cent,  damages  awarded. 


Alexander  Reid  et  al,j  plaintiffs  in  error,  vs.  the  Eaton- 
ton  Manufacturing  Company  et  al.y  defendants. 

1.  When  neither  the  charter  of  a  corporation,  nor  any  general  statote, 
imposes  on  the  individual  members  thereof  a  liability  to  pay  its  debtif 
such  liability  can  not  be  imposed  by  a  by-law  of  the  corporatioo.  KvA 
the  fact  that  the  individual  members  of  the  corporation  may  have  re- 
presented to  the  public  that  they  we^e  so  liable,  will  not  bind  them  of 
stockholders,  nor  will  equity  entertain  a  bill  against  them  as  stock* 
holders,  under  such  by-law,  or  on  account  of  such  representations.  Ii 
they  have  incurred  liabilities  as  individuals,  disconnected  withtbeif 
corporate  capacity,  they  should  be  proceeded  against  in  their  individntl 
character  and  not  in  their  capacity  as  stockholders. 

2.  When  the  charter  of  a  manufacturing  company,  imposes  no  penoDU 
liability  on  the  stockholders,  the  creditors  trust  the  corporaUon,  npoi 
the  faith  of  the  capital  stock,  as  the  only  means  of  re-payment  Aa^ 
they  have  no  right,  ader  the  corporation  is  dissolved,  or  has  becotf 
insolvent,  by  reason  of  the  destruction  of  its  property  by  an  arflf 
during  war,  to  call  upon  the  stockholders  to  account  for  divideaol 
made  in  good  faith,  in  the  regular  transaction  of  the  business  of  til 
company,  from  the  incomes  arising  from  the  sale  of  articles  prodoesi 
by  it,  at  a  time  when  the  company  was  prosperous,  and  its  propeHl'i 
held  as  capital  stock,  was  considered  ample  for  the  payment  of  tSi'Tf^^ 
indebtedness  < 

8.  If  the  parties  who  used  the  factory  for  one  year,  are  due  anything  ii^'l 
rent  to  the  corporation,  a  judgment  creditor  of  the  corporation  htf^n 
ample  remedy  at  law,  and  may  reach  it  by  process  of  gamishmeflt'  - 

Personal  Liability  of  Stockholders,  etc.  Equity.  Bcftik 
Judge  SoBiNSON.  Putnam  Superior  Court.  Septemli^ 
Term,  1869. 

Alexander  Reid  et.  al.,  as  creditors  of  the  EatontoB 
facturing  Company,  by  their  bill  made  this  case :  Id  1 
the  General  Assembly  of  Greorgia  incorporated  said  oom; 


ATLANTA,  DECEMBER  TERM,  1§69.         99 

Reid  doLfVS.  The  Eatonton  Manufacturing  Co.  et  al. 

as  a  cotton  and  wool  factory,  with  the  usual  powers  of  a  cor- 
poratioo.  Under  this  charter,  the  company  began  business, 
wiUacapital  of  $60,000  00.  In  June,  1849,  having  made 
fiay|40,000  00  in  profits,  the  capital  stock  was  increased  to 
$75^000  00  and  distributed  among  the  original  stockholders 
jwo  rata.  The  stockholders,  antl  their  respective  shares,  are 
stated;  as  also  the  changes  caused  by  deaths  and  transfers. 
The  company  had  no  capital  except  that  invested  in  the  factory 
and  machinery,  and  depended  upon  borrowing  money  to  do 
business.  In  order  to  gain  credit,  by  certain  stockholders,  rep- 
ttsenting  largely  over  half  the  stock,  in  June,  1849,  it  was 
KBolved  tnat  loss  or  gain  should  be  shared  by  the  stock- 
holders according  to  their  stock  and  that  the  stock  and 
private  estate  of  each  stockholder  should  be  liable  for  the 
debts  of  the  company,  in  proportion  to  the  shares  held  by 
ttch.  And  after  this  r^olution  was  passed,  the  stockholders 
held  themselves  out  to  the  world  as  individually  bound,  as 
aforesaid.  Upon  this  understanding  it  became  habitual  for 
the  several  members  to  stand  the  company's  security;  some- 
times one  and  then  another  of  thorn  would  do  so.  On  such 
understanding,  Adams,  a  stockholder,  stood  its  security  to 
Alexander  Reid,  and  he  and  the  company  were  sued  and  a 
judgment  was  had  against  them.  Said  Reid  loaned  the  com- 
^y  money,  sold  them  corn,  provisions,  cotton,  etc.,  on 
•edit,  and  in  fact  wholly  sustained  it.  He  would  not  have 
^ooeso  bnt  for  such  personal  liability,  and  of  this  he  told 
wm.  The  factory,  etc.,  were  destroyed  by  Sherman's  army, 
^1864.  The  company  is  dissolved  and  insolvent,  owing 
$60,000  iQO  and  its  corporate  assets  being  worth  not  more 
$10,000  00.  Reid's  said  judgment  amounts  to  $20,- 
W.  The  Stay  law,  an  indisposition  to  sacrifice  the 
ty,  etc.,  prevented  Reid- from  selling  the  property  un- 
jadgment.  A  sale  by  this  and  other  judgments  will 
the  exact  amount  of  remaining  indebtedness  for  which 
lividaal  stockholders  must  respond,  and  the  pro  rata 
from  each. 

(li  when  Reid  ceased  to  credit  the  company  and  sued 
ipany  resolved  to  suspend  operations  and  sell  out 
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the  corporate  property^  and  did  suspend  till  about  the  30th 

of  October, ,  when  certain  named  stockholders  formed  a 

partnership  for  working  the  factory,  under  the  name  of  the 
Putnam  Manufacturing  Company,  and  worked  for  one  year. 
The  rent  of  the  corporate  property,  for  that  year,  was  worth 
$2,000  00,  which  the  partnership  never  paid,  though  it  made 
very  large  profits,  say  $100,000  00.  On  the  11th  of  Sep- 
tember, 1862,  stockholders  of  the  corporation,  representiDg 
a  majority  of  the  stock,  when  the  corporation  was  insolvent 
and  Reid's  demand  was  in  judgment,  as  they  well  knew,  re- 
solved to  resume  operations,  taking  the  chances  of  working 
upon  credit  and  did  so  work  the  factory  till  its  said  destrao- 
tion.  They  declared  monthly  dividends,  from  sixty  to  one 
hundred  per  cent,  upon  the  stock,  during  the  first  year,  and 
paid  these  dividends  to  the  stockholders,  in  disregard  jof 
Reid's  superior  claim.  For  the  year  ending  the  18th  of  De- 
cember, 1863,  the  nett  dividends  were  $240,000  00  and  the 
next  year  $250,000  00.  How  much  of  this^each  stockholder 
got  is  shown  ;  said  Adams  got  $4,000  00.  Since  said  suspen- 
sion, the  President  of  the  corporation  has  been  running  a 
grist  and  saw  mill  belonging  to  the  corporation. 

Complainants  claim  said  rent,  said  dividends,  and  the  pro- 
fits on  the  grist  and  saw  mill  are  held  by  the  stockholders  ifl 
equity  as  a  trust  fund  to  pay  the  judgments.  .  They  prayed 
for  a  Receiver  to  take  charge  of  the  property,  for  a  discovery 
of  said  rents,  dividends  and  profits,  and  that  when  the  qtM" 
turn  in  each  stockholder's  hands  was  discovered,  he  should  be 
held  personally  liable  for  his  share  of  their  indebtedness,  ete^ 
This  bill  was  demurred  to  for  want  of  equity,  or  if  it  con- 
tained equity,  because  complainants'  remedy  at  law  was  com- 
plete, and  because  it  was  multifarious  in  that  it  prayed  if 
relief  upon  distinct  grounds.  The  Chancellor  sustained  tin 
demurrer  and  dismissed  the  bill.     That  is  assigned  as  error. 

WiNGFiELD  &  Capebs,  for  plaintiffs  in  error. 
Thomas  G.  Lawson,  Nesbits  &  Jackson,  for  defendaot 
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The  charter  of  this  company  contains  no  individual  liability 
clause,  and  no  general  statute  of  this  State  imposed  any  such 
liability^  when  the  charter  was  granted.  And  we  hold  that 
it  was  not  in  the  power  of  a  majority  of  the  stockholders,  by 
any  by-law  which  they  might  pass,  to  impose  any  such  lia- 
bility. This  very  question  is  decided  by  the  Supreme  Court 
of  Massachusetts  in  the  Trustees,  etc.,  vs.  Flint.  13  Metcalf 
Bepe.,  539.  In  that  case  the  charter  imposed  no  personal 
liability  npon  the  stockholders.  But  under  the  usual  power 
given  for  that  purpose,  the  stockholders  met,  and  enacted  by- 
laws, of  which  the  following  was  one:  "The  members  of 
this  association  pledge  themselves  in  their  individual,  as  well 
« their  collective  capacity,  to  be  responsible  for  all  moneys 
loaned  to  this  association  and  for  repayment  of  which  the 
treasurer  may  have  given  his  obligation,  agreeably  to  the 
direction  of  the  directors.''  This  by-law  was  printed  and 
distributed  by  the  corporators. 

John  Flint,  as  the  treasurer,  afterwards  executed  the  note 
8oed  upon,  under  this  by-law.  Judgment  was  obtained 
against  the  corporation  and  execution  issued  and  was  returned 
"wholly  unsatisfied."  Suit  was  then  brought  against  Flint 
as  a  stockholder,  and  the  Supreme  Court  of  Massachusetts 
kdd  that  he  was  not  liable.  They  say :  "It  is  not,  in  the 
^mn  of  the  Court,  within  the  powers  conferred  upon  this 
and  similar  corporations,  to  impose  upon  their  members,  by 
iyiysuch  by-law,  any  personal  and  individual  liability  to 
Hoxi  persons,  beyond  such  as  are  specified  in  the  charter,  or 
^  the  general  la.vs  of  the  commonwealth.     Such  a  power 

be  liable  to  great  abuse,  and  would  subject  any  mem- 
'Hf  a  corporation,  however  liberal  its  charter,  in  excluding 

lual  liability,  to  be  made  responsible  for  the  entire  in- 
of  the  corporation."  •   The  Court  adds :  "  The  pro- 

eridence  (of  the  declarations  of  the  defendant  that  such 

existed)  would  therefore  be  inadmissible  on  the  trial 

before  the  jury;  as  it  would  not  tend  to  change 

iU    Whether  for  such  false  representations  he 
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may  be  held  responsible  to  those  to  whom  he  made  them,  or 
who  may  have  lent  their  money,  upon  the  faith  of  them,  is  a 
question  not  now  before  us."  We  think  this  decision  soQod 
law,  and  we  adopt  it  in  this  ease. 

2.  Upon  the  otlier  question  made  by  this  record  we  are 
also  well  satisfied.  There  is  no  allegation,  by  complainaDtB, 
in  the  bill,  that  the  corporation  was  insolvent  when  the  divi- 
dends were  made,  or  that  there  was  any  fraud  or  collusion  to 
their  injury.-  At  that  time  the  company  was  doing  a  profit- 
able business,  and  the  property  held  by  them  as  capital  stodc 
was  amply  sufficient  for  the  payment  of  all  the  indebtedness 
of  the  corporation.  The  dividends  were  no  doubt  made  in 
good  faith,  without  any  Jntention  to  defraud  or  injure  credi- 
tors, and  made  at  a  time  when  creditors  were  by  no  means 
anxious  to  receive  the  only  currency  of  the  country  (Con- 
federate Treasury  notes)  in  payment  of  the  debts  due  them. 
Afterwards  the  factory  was  burnt,  during  the  war,  by  General 
Sherman's  army,  which  reduced  the  company  from  ahigli 
state  of  prosperity  to  hopeless  insolvency.  Under  these  cir- 
cumstances, we  hold  that  creditors  have  no  right  to  compel 
the  stockholders  to  refund  the  dividends  for  their  benefit 

The  capital  stock  was  a  trust  fund  for  the  payment  of  tb6 
debts  of  the  corporation,  upon  the  faith  of  which  alone  th^ 
law  presumes  the  credit  was  given,  unless  other  security 
was  taken  at  the  time  by  the  creditor.  In  the  case  of  Wood 
d.  al.,  vs.  Dummer  et.  al.,  3  Mason's  Reports  31 1,  Mr.  Jus!i<* 
Story  says  :  "  It  appears  to  me  very  clear,  upon  general  prio* 
eiples,  as  well  as  legislative  intention,  that  the  capital  doi 
of  the  Bank  is  to  be  deemed  a  pledge  or  trust  fund  for  tho 
payment  of  the  debts  contracted  by  the  bank.-  The  pubIi<V 
as  well  as  the  legislature,  have  always  supposed  this  to  be  a 
fund  appropriated  for  such  purpose.  The  individual  stock- 
holders are  not  liable  for  the  debts  of  the  bank  in  their  privaU 
capacities.  The  charter  relieves  them  from  personal  respon- 
sibility and  substitutes  the  capital  stock  in  its  stead.  Credit  il 
universally  given  to  this  fund  by  the  public  as  the  only  meaiil 
of  repayment."  The  same  rule  which  applies  to  a  bankii 
applicable  to  any  other  corporation.     Again  Judge  Stof] 
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s:  "They  (the  stockholders)  have  the  full  benefit  of  all 
profits  made  by  the  establishmeDt^  and  cannot  take  any 
lion  of  the  fund  (the  capital  slock)  until  all  other  claims 
it  are  extinguished/' 

Che  same  doctrine  is  held  by  Judge  Lumpkin  in  High-- 
erts.  Thornton  et,  al.y  8  Georgia  500,  where  he  says :  "  The 
ital  stock  of  a  corporation,  like  that  of  a  limited  partner- 
),  or  joint  stock  company,  under  the  Act  of  this  State,  of 
7,(Hotchkiss,  373)  is  the  amount  fixed  upon  by  the  part- 
i  or  associations,  as  their  stake  in  the  concern.  Upon  this 
r  get  credit  and  transact  business.  It  may  not  all  be  ac- 
ijpaid  m,  still  they  are  liable  to  the  public  for  the  amount 
i  fixed.  Additions  on  the  other  hand  may  be  made  to 
original  stock,  by  a  successful  prosecution  of  the  business, 
these projUa  do  not  constitute  capital" 
Fe  are  satisfied  this  bill  is  not  maintainable  upon  either 
be  grounds  taken.  If  any  /of  those  who  constitute  the 
kholders  of  this  company  have  been  guilty  of  fraudulent 
representations  in  procuring  credit  for  the  corporation, 
^are  liable  in  a  proper  form  of  action,  as  individuals,  to 
one  injured,  just  as  they  would  be  for  like  fraud  in  any 
armatter;  but  they  are  not  liable,  as  stockholders,  under 
by-law,  for  the  debts  of  the  corporation,  nor  are  they 
le  to  refund  the  dividends  received  by  them,  under  the 
instances  detailed  by  this  bill,  for  the  benefit  of  credi- 
.  They  must  look  to  the  corporate  property—  the  capital 
k — for  satisfaction,  and  to  such  other  personal  security  as 
may  have  taken  for  their  better  protection. 
Ilfablish  the  rule  that  creditors  may  compel  the  stock- 
bnof  an  insolvent  corporation  to  refund  dividends  re- 
id  in  a  fair  course  of  business  and  no  man  would  be  safe 

Dg  Stock.     At  the  time  the  dividends  are  made,  the 

n  may  be  in  a  prosperous  condition,  as  was  the  case 

a  stockholder  may  receive  the  dividends  in  good 

[Ae  l^itimatc  incomes  of  his  capital,  and  afler  he  has 

0ta6k  and  ceased  to  have  any  interest  in  the  company, 
ity  may  befall  the  company,  which  may  cause  its 
ud  creditors,  under  the  rule  contended  for,  may 
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compel  him  to  repay  the  dividends,  with  interest,  for 
benefit.     We  do  not  think  dividends  already  paid  out  i 
trust  fund  for  the  payment  of  debts,  which  may  be  foil 
by  creditors  in  a  Court  of  Chancery  and  recovered  for 
purpose. 

But  we  will  not  say  that  in  a  proper  case,  where  the 
poration  is  insolvent,  and  the  capital  stock,  upon  the  fai 
which  the  credit  was  given,  has  become  insufficient  fo 
payment  of  the  debts  of  the  company,  a  case  might  m 
made  where  a  Court  of  Equity  wouhl  enjoin  the  payme 
future  dividends  to  the  stockholders,  till  the  debts  are 
Nor  do  we  question  the  right  of  the  creditors,  in  a  Cou 
Equity,  to  compel  stockholders  to  refund  dividends  ma 
them  out  of  the  capital  stock  itself.     The  whole  capital 
is  a  trust  fund  for  the  payment  of  the  debts  contracted 
the  faith  of  it,  which  the  stockholders  can  not  divert 
that  object,  by  distributing  it  as  dividends,  or  otherwis 
viding  it  among  themselves. 

3.  In  reference  to  the  rent  claimed  by  these  creditor 
the  use  of  the  factory,  during  the  year  when  it  was  ru 
part  of  the  stockiiolders,  under  the  name  of  the  Pu 
County  Manufacturing  Company,  we  have  only  to  ren 
that  if  anything  is  due  the  company,  a  judgment  credito 
an  ample  remedy  at  law,  and  can  reach  it  by  process  of 
nishinent. 

Let  the  judgment  be  affirmed. 


Katharine  B.  Patterson,  plaintiff  in  error,  vs.  Cha 

H.  Trumbull,  defendant  in  error. 

The  interest  of  one  partner  in  the  partnership  property  is  not  sub. 
levy  and  sale,  nndf^r  an  attachment.  It  can  only  be  reached  at  1 
process  of  garnishment. 

Attachment.  Partnership  property.  Before  Judge  ScB 
Mcintosh  Superior  Court.    April  Term,  1869. 
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Patterson  bad  an  attachment  against  Trumbull  levied  upon 
imilland  the  land  on  which  it  stood,  as  the  property  of 
Iromball.  Trumbull's  counsel  moved  to  dismiss  the  levy, 
Neaase  the  property  levied  upon  belonged  to  a  firm  of  which 
FrombuU  was  a  partner.  It  was  admitted  that  this  was  true, 
iDd  the  levy  was  amended  so  as  to  stand  only  upon  the  in- 
iCNBt  of  said  Trumbull  in  said  property.  By  consent,  the 
plaintiff  had  judgment,  subject  to  be  set  aside  if  the  Judge 
sltoold  decide  that  the  interest  of  a  member  of  a  firm  could 
Dot  be  levied  upon  by  attachment.  Upon  argument  had,  the 
lodge  set  aside  the  judgment  and  dimissed  the  levy.  That 
19  assigned  as  error. 

Jackson,  Lawton  &  Bassinoer,  by  Henry  Jackson, 
fi)r  plaintiff  in  error,  compared  Irwin's  Code,  sees.  1909, 
3220, 3576,  with  Cobb's  Digest,  69,  70 ;  Act  of  1856,  page 
25;  28  Ga,  R.,  68;  Act  of  1811 ;  Cobb's  Digest,  610;  Act 
of  1810;  lb.  395-6  ;  R.  M.  Charlton's  R.,  77. 

Fleioiinq  &  Lester,  for  defendants,  cited  Irwin's  Code, 
8ecl909;  Dwarris  on  Stat.,  690,  691, 718,  and  said  garnish- 
OKfit  was  Patterson's  remedy :  Irwin's  Code,  sec.  3221. 

Bbown,  C.  J. 

The  question  presented  for  our  decision  by  this  record  is, 
vb^er  the  interest  of  a  partner  in  the  partnership  assets  is 
Bobject  to  levy  and  sale  by  attachment.  This  depends  upon  the 
proper  construction  of  the  two  following  sections  of  the  Code. 
Bcotion  1909  is  in  these  words:  "The  interest  of  a  partner 
iitbe  partnership  assets  may  be  reached  by  a  judgment  cred- 
Wibj  process  of  garnishment  served  on  the  firm,  and  shall 
WIm  subject  to  levy  and  sale.  The  lien  on  such  interest 
Id  attach  from  the  date  of  the  judgment  against  the  part- 
Section  3209  reads  as  follows :  "  In  cases  of  joint 
»r8  and  copartners,  when  any  one  of  them  shall  ren- 
If  liable  to  an  attachment  according  to  law,  an  at- 
may  issue  against  him  upon  the  plaintiff,  his  agent, 
r-ftt-law,  complying  with  the  previous  provisions  of 
in  relation  to  the  issuing  of  attachment,  and  the 
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proceedings  against  such  joint  contractor  or  copartner 
he,  in  all  respects,  as  in  other  cases  of  attachment^  e: 
that  such  attachment  shall  be  levied  only  upon  the  sep 
property  of  such  joint  contractor  or  copartner."  It  is  ins 
by  the  plaintiff  in  error  that  section,  1909  applies  to  judg 
creditors  at  common  law  only,  and  does  not  embrace  at 
ments ;  and  authorities  are  produced  to  show  that  the  in 
of  a  partner  was  subject  to  levy  and  sale  prior  to  the  ado 
of  the  Code;  and  it  is  admitted  that  the  object  of  thif 
vision,  when  applied  to  judgments  at  common  law,  w 
prevent  the  disturbance  of  the  business  of  the  firm  by  a  s< 
of  the  assets  under  a^./a.  against  one  of  the  partners, 
think  this  the  true  reason ;  and  we  are  unable  to  see  in 
does  not  apply  as  well  to  attachments  as  to  judgments. 
But  will  the  language  of  the  statute  sustain  this  coni 
tion  ?  When  the  two  sections  are  construed  togethei 
thiAk  they  are  hardly  susceptible  of  any  other  constru 
The  first  bays  the  interest  of  the  partner  may  be  reach* 
a  judgment  creditor  by  process  of  garnishment,  and  sha 
be  subject  to  levy  and  sale.  The  last  declares  that  an  al 
ment  may  issue  against  one  joint  contractor  or  copartnei 
that  the  proceedings  against  him  shall  be,  in  all  respe( 
in  other  cases  of  attachment,  except;  that  such  attacl 
shall  be  levied  only  upon  the  separate  property  of  such 
contractor  or  copartner.  In  case  of  a  common  law  judf 
creditor  the  remedy  by  garnishment  is  the  only  one  giv 
the  statute ;  and  in  case  of  an  attachment  creditor  the 
dy  by  garnishment  is  clearly  given,  as  garnishment  i 
form  of  proceeding  under  attachment,  and  the  statut 
the  proceedings  shall  be  in  all  respects  as  in  cases  of  a 
ment,  except  that  the  attachment  shall  be  levied  only 
the  separate  property  of  the  partner.  Construe  the 
together  and  we  think  it  means  that  process  of  garnisl 
is  the  remedy,  at  law,  given  to  a  judgment  creditor  a 
the  partnership  assets,  and  process  of  garnishment,  as 
partnership  property,  and  a  levy  upon  the  separate  pn 
of  the  defendant,  are  the  remedies  given  to  an  attac 
creditor.     Let  the  judgment  affirmed. 
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David  R.  Dillon,  plaintiff  in  error,  vs.  Alexander 

McBaE|  defendant  in  error. 

L  K  a  prindple  of  law  is  clearly  and  distinctly  read  by  counsel  in  the 
presence  and  hearing  of  the  jury  and  the  Judge  in  his  charge  says  :  ^'I 
ehargeyoa  that  the  decision  just  read  is  law,"  without  repeating  it  in 
the  hearing  of  the  jnry,  this  is  not  error.  It  is  sufficient  if  the  law  is 
given  in  charge  so  plainly  that  the  jury  can  have  no  difficulty  in  under- 
itttiding  it,  whether  it  is  repeated  in  their  hearing  by  the  Judge  him- 
self or  read  by  another  and  sanctioned  and  charged  by  him  as  read. 

1  Where  one  paiiner  borrowed  money  in  the  name  of  the  firm  and 
pnnnised  to  pay  usurious  interest,  the  other  partner  can  not  set  up 
tlie  illegality  of  the  contract  and  thereby  defeat  the  right  of  the  credi- 
tor to  recorer  back  from  the  partnership  his  principal  and  legal  in- 
terett.  Under  our  law  the  contract  is  illegal  to  the  extent  of  the 
uorions  iiUerest  only. 

Partnership  Contracts.  Ufiury.  Charge  of  the  Court. 
Before  Judge  Schley.  Chatham  Superior  Court.  May 
Term,  1869. 

Dillon  brought  assumpsit  in  the  City  Court  of  Savannah 
tgaiost  McRae  &  Wilcox,  composed  of  said  McRae  and  one 
Wiloox,  upon  two  promissory  notes,  dated  the  9th  and  11th 
of  July,  1867,  respectively,  for  $530  00  and  $430  00,  re- 
spectively, signed  "McRae  &  Wilcox,"  payable  to  the  order 
of  Watts  &  McRae,  and  endorsed  "  Watts  &  McRae,"  in 
blank,  due  thirty  days  after  date,  and  upon  an  open  ac- 
•wnt  for  money  laid  out  for  the  use  of  McRae  &  Wilcox, 
viiieh  seems  to  be  the  same  as  that  for  which  the  notes  were 
liren.    Wilcox  was  not  served.     McRac  pleaded  the  general 
Itneyfion  ed  factum,  that  the  notes  were  never  delivered  to 
pRuts  &  McRae,  nor  endorsed  by  them,  tliat  the  loan  was  to 
IX  alone  and  not  to  McRae  &  Wilcox,  and  not  upon  the 
of  said  McRae,  that  the  transaction  was  usurious  and 
the  benefit  or  use  of  McRae  &  Wilcox,  and  without 
iwledge  or  consent  of  said  McRae. 
>K  testified  that  Wilcox  brought  him  the  notes  on  the 
Iheirdates,  saying  he  wished  to  pay  for  bacon  to  supply 
Wilcox's  customers,  and  being  a  banker  and  broker, 
tltpfOBing  the  paper  all  right,  he  let  him  have  the  money 
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on  them,  at  five  per  cent,  off,  for  thirty  days;  that  he  knew 
both  firms  to  be  of  good  standing  and  loaned  the  money  upon 
the  credit  of  both,  but  mostly  upon  that  of  MoRae  &  Wiloox; 
that  a  few  days  afterwards  Wilcox  presented  him  another 
note  for  $2,000  00,  drawn  and  endorsed  in  the  same  way  and 
then  he  asked  Watts  about  it,  and  was  told  by  Watts  thit 
the  endorsements  on  this  and  said  two  notes,  were  forgeries; 
that  he  knew  McRae  slightly,  and  understood  he  was  son  tf 
McRae,  the  endorser,  that  Wilcox  was  the  outdoor  burincs 
man  of  McRae  &  Wilcox  and  that  though  the  bank  rate  for 
money  was  less,  money  was  very  scarce,  and  it  was  a  commoa 
practice  with  the  merchants  of  Savannah  to  pay  ^vepereai 
per  month  for  money.  The  notes  being  read  in  evideooe^ 
the  plaintiff  closed. 

Said  McRae  testified  that  he  was  absent  fipm  the  city  fifon 
the  17th  of  June  till  the  17th  of  July;  he  left  Wilcox  in 
charge  of  a  eood  business  and  returning,  found  that  Wilcox 
had  been  drinking  and  that  the  business  was  much  deranged; 
never  heard  of  these  notes  till  he  received  notice  of  them 
from  the  bank  and  immediately  he  dissolved  the  firm;  Wilcox 
left  Savannah  on  the  same  day  and  had  not  been  heard  of 
since;  his  firm  were  Factors  and  Commission  Merchants, in 
good  standing,  when  said  notes  were  made,  could  have  ob- 
tained such  sums  from  the  banks,  at  bank  rates  of  interestf 
and  had  never  paid  usury  for  loans,  and  could  have  bought 
provisions,  etc.,  to  such  amounts,  on  credit  of  thirty  days,  with- 
out interest;  he  never  consented  to  or  ratified  said  transaction; 
said  money  not  only  did  not  go  into  the  business  of  the  firm, 
but  Wilcox  fraudulently  used  other  money  which  did  belong 
to  the  firm ;  bank  rate  of  interest  was  one  per  cent,^  per  monthf 
pliis  legal  interest;  the  endorsement  on  these  notes  were  forgel 
apparently  by  Wilcox,  and  even  after  said  dissolution^  WilooiX 
forged  checks  of  the  firm  and  drew  money  thereon.     A  conh 
mission  merchant  testified  that  it  was  not  ''within  the  scope' 
of  such  a  business  ''to  borrow  money  to  furnish  proviaioM 
to  its  patrond,  at  five  per  cent,,  per  month/'     Watts  testiid 
that  said  endorsements  were  forgeries,  and  that  he  though 
Wilcox  left  the  city  the  day  after  it  was  discovered  by  DQ 
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o's  asking  about  the  $2,000  00  endorsement.  A  person 
ho  had  i>een  engaged  at  the  books  of  McRae  &  Wilcox 
stified  that  he  found  no  entrj  of  said  funds  on  said  firm's 
oks.  Another  witness  testified  that  he  credited  McRae  & 
iloox,  for  thirty  days,  for  as  much  as  $1,000  00  worth  of 
ods  and  would  have  done  so  at  the  dates  of  said  notes.  It 
IS  shown  that  profits  on  groceries  ranged  then  from  two  and 
half  per  cent,  to  twenty-five  per  cent.,  for  thirty  days,  ac- 
rdmg  to  the  article,  etc. 

In  rebuttal  it  was  shown  that  McRae  &  Wilcox  deposited 
bank,  on  the  12th,  16th  and  18th  of  July,  1867,  respec- 
rdy,  $130  00,  $400  00,  in  currency,  and  $100  00,  in  specie, 
id  thatcertain  creditors  ceased  dunning  about  the  date  of  this 
an.  In  surrebuttal  the  cash  book  of  McRae  &  Wilcox  was 
X)daced,  which  showed  that  they  collected  on  the  12th  of 
ily,  1867,  $1,000  00  and  that  $280  00,  above  receipts,  was 
lid  out  by  the  firm  between  the  10th  and  18th  of  July,  in- 
Qsive. 

Plamtifi^s  attorney,  in  arguing  the  cause  to  the  jury,  read 
te  syllabus  of  the  Manufacturers' &  Mechanics'  Bank,  rs. 
ore  d.  al.j  15th  Massachusetts  Reports  75,  and  the  decision 
*theCourt  in  the  same  volume,  of  Boardman  vs.  Gore  et.  aL, 
1  page  330.  This  last  case  was  read  at  length,  near  the 
ndnsion  of  his  argument.  As  he  finished,  the  Judge  asked 
ritand  then  charged  the  jury  in  substance  as  follows  : 
!•  Gentlemen  :  Without  stopping  to  weary  you  by  repeat- 
fthe  decision  of  theSupreme  Court  of  Massachusetts,  which 
» jnst  been  read  by  the  counsel  for  plaintiff,  I  charge  that 
febion  to  be  the  law,  and  that  when  the  partner,  Wilcox, 
■D  the  firm  name  of  Wilcox  &  McRae,  received  the  money 
it  David  R.  Dillon,  the  money  so  received  was  instantly  in 
of  the  law  received  to  the  use  of  the  plaintiff,  and  both 
-partners  were  prima  facie  liable  therefor. 
KBy  section  1905,  New  Code  of  Georgia,  all  the  partners 
able  to  innocent  third  persons  for  damages  arising 
jBnaad  of  one  in  matters  relating  to  the  partnership. 
by  section  1902  of  the  same  Code,  ^'a  person  lend- 
to  a  partner  for  the  firm  is  not  bound  to  see  to  its 


110  SUPREME  COURT  OF  GEORGIA. 


Dillon  rs,  McRae. 


appropriation,  but  if  he  knows^  or  has  reasonable  grounds  to 
suspect  that  it  is  intended  to  be  applied  to  other  purposes  than 
the  business  of  the  firm,  he  cannot  recover  it  from  the  part- 
nership." 

4.  If  from  thetestimony  you  find  that  this  money  borroired 
from  plaintiff  by  Wilcox  was  in  fact  applied  to  the  co-parfe- 
nership  uses  of  Wilcox  &  McRae,  then  the  defendant  McBea 
is  liable  upon  the  money  counts  in  the  declaration,  less  the 
usurious  interest. 

5.  But  if  you  find  that  the  money  borrowed  was  not  applied 
to  the  uses  of  the  co-partnership,  and  further  find  that  David 
R.  Dillon,  the  plaintiff,  knew,  or  had  reasonable  grounds  to 
suspect,  that  the  money  borrowed  was  intended  to  be  applied 
to  other  purposes  than  the  business  of  Wilcox  &  McBae^ 
then  David  B.  Dillon,  the  plaintiff,  cannot  recover  fromtbe 
defendant,  McRae. 

6.  It  has  been  contended  by  counsel  for  defendant  that  the 
form  of  the  notes  which  were  drawn  by  Wilcox  &  ilcB/ati 
payable  to  Watts  &  McRae,  and  purported  to  be  endorsed  bf 
Watts  &  McRae,  was  of  itself  sufficient  to  create  a  reasonaUa 
ground  to  suspect  that  the  money  borrowed  was  intended  to 
be  applied  to  other  purposes  than  the  business  of  the  firm, 
the  presumption  being  that  Wilcox  &  McRae  had  no  further 
title  to  the  notes.  The  notes  are  in  the  ordinary  shape  of 
accommodation  paper,  and  in  my  judgment  the  legal  pre- 
sumption, from  the  fact  of  their  l>eing  in  possession  of  the 
makers,  was  that  the  liability  of  the  endorsers  was  more  that 
of  sureties,  and  accessory  to  that  of  Wilcox  &  McRae,  who 
were  the  principal  debtors,  (N.  C.  section  2133).  I  chaije 
you,  therefore,  that  the  mere  form  of  the  notes,  which  is  » 
question  of  law,  was  not  sufficient  to  create  resasonable  groundi 
to  suspect  that  the  money  borrowed  was  intended  to  be  ap- 
plied to  other  purposes  than  the  business  of  the  nrm. 

7.  I  further  charge  that  the  mere  fact  of  the  indorsement! 
on  said  notes  being  forgeries,  is  not  a  reasonable  ground  fill 
plaintiff  to  suspect  that  Wilcox  intended  to  apply  the  monlf; 
to  other  purposes  than  for  the  business  of  the  firm,  ankn 
you  find  that  David  R.  Dillon  knew  said  indorsements  to  hi 
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OTgeries,  or  had  reasonable  groands  to  suspect  them  to  be  such. 

8.  Usury,  by  section  2024  of  the  New  Code,  "  is  the  reserv- 
ogAod  taking,  or  contracting  to  reserve  and  take,  either  di- 
cdly  or  by  indirection  a  greater  sum  for  tiie  use  of  money 
han  the  lawful  interest,"  which  is  seven  per  cent,  per  annum, 
bd  by  section  2025  the  effect  of  usury  is  to  annul  and  make 
'oid  the  contract  for  the  usury ;  the  lender  having  the  right 
0  recover  the  principal  sum  loaned,  with  l^gal  interest.  By 
hb statute  the  entire  contractus  not  illegal,  the  ueurious  in- 
erest,  and  that  alone,  is  illegal.  And  the  mere  fact  that 
mnr  was  in  the  loans,  as  a  question  of  law,  was  not  sufficient 
0  create  reasonable  grounds  to  suspect  that  the  money  bor- 
owed  was  intended  for  other  purposes  than  the  business  of 
he  firm.  The  defendant,  of  course,  is  entitled  to  be  relieved 
if  tiie  ill^al  portion  of  the  contract,,  which  is  the  amount  of 
ttterest  over  and  above  seven  per  cent,  per  annum. 

9.  And  in  conclusion,  if  you  find  that  the  money  was  not 
pplied  to  the  partnership  uses,  and  there  are  any  facts  (ex- 
ept  those  which  I  have  charged  to  be  questions  of  law)  such 
8  excessive  usury,  or  any  other  circumstances  which  in  your 
pinion  caused  the  plaintiff  to  know,  or  furnished  him  reason- 
hie  grounds  to  suspect,  that  the  money  borrowed  was  to  be 
pplied  to  purposes  other  than  for  the  firm,  the  defendant 
IcRae  is  not  liable. 

The  jury  returned  a  verdict  for  the  plaintiff  for  the  actual 
wn  loaned,  with  interest  from  the  date. 
Defendant's  attorneys  brought  the  cause  by  certiorari  be- 
blBthe  Judge  of  the  Superior  Court,  averring  that  the  ver- 
bl  was  contrary  to  law  and  the  evidence,  and  that  the  Judge 
ItheCity  Court  had  erred  in  charging  the  jury.  Their 
ents  of  what  his  charge  was  do  not  accord  entirely  with 
rge  as  given  by  him.  Suffice  it  to  say,  they  averred 
lie  erred  in  holding,  as  he  did,  certain  facts  matter  of  law 
of  fact  to  be  passed  upon  by  the  jury,  in  charging 
law  as  laid  down  in  15th  Massachusetts  Repoi^ts, 
was  the  law  of  this  case,  and  that  the  plaintiff  could 
.tlioogh  the  contract  was  usurious  and  made  without 
knowledge  or  ratification. 
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Judge  Schley  decided  that  this  case  and  that  in  15th  Masu- 
chusetts  Reports,  330,  were  so  dissimilar  that  the  first  charge 
was  erroneous,  because  it  was  calculated  to  mislead  thejuryiand 
that  under  the  facts  of  this  case,  the  charge  that  the  contract  wtt 
illegal  only  to  the  extent  of  the  usury,  was  wrong.  And  he 
set  aside  the  judgment  in  the  City  Court  and  ordered  a  net 
trial  there.     That  is  assigned  as  error  here. 

Geobge  a.  Mebcer,  for  plaintiff  in  error,  as  to  the  poitf 
of  one  partner  to  bind  another,  cited  Smith's  Mer.  L.,  79-85; 
Story  on  Agency,  sees.  37,  124;  Story  on  P.,  sees.  102, 108j 
Irwin's  Code,  sees.  1899,  1902,  1905,  2153;  Boardman  n. 
Gore  d.  al.,  15th  Mass.  R.,  330 ;  M.  &  M.  Bk.  vs.  GoreeLoL, 
lb.  75.  As  to  the  effect  of  the  usury,  he  cited  Irwin's  Codc^ 
sections  2024,  2025,  2707.  Petrie  vs.  Hannay,  3rd  T.  R, 
418,  419—425,  inc.  In  Tennessee  Code,  section  4822,  vasarj 
works  different  results  from  what  it  does  here,  and  the  cases 
in  6th  and  8th  Humphry,  therefore,  cannot  govern. 

Harden  &  LE\nr,  T.  M.  Norwood,  for  defendant,  dted 
Story  on  P.,  sec.  128 ;  5th  Conn.  R.,  579;  Amer.  L.  Caa, 
469 ;  Story  on  P.,  sees.  111.  112  and  Irwin's  Code,  sea  1908, 
as  to  the  law  of  partnership ;  8th  Humphry^s  (Tenn.)  &, 
415 ;  3rd  Tenn.  R.,  423,  as  to  usury,  and  said  this  case  wai 
not  like  that  in  15th  Mass.  R.,  330. 

Brown,  C.  J. 

There  were  several  rulings  of  the  Judge  of  the  City  Coaii 
complained  of  in  this  case  in  the  Superior  Court  But  Jadgt 
Schley  confined  his  judgment  to  the  third  and  fourth  grouad!^^ 
which  were  in  these  words:     Third,  because  the  Judge  errdi 
in  charging  that  the  law,  as  laid  down  in  the  case  of  Boaid- 
man  vs.  Grafton,  page  330,  volume  15,  Massachusetts  Rt* 
ports,  was  the  law  of  this  case.     Fourth,  because  the  Jodgs 
erred  in  charging  the  jury  that  Dillon  could  recover  of  McBai^' 
on  an  Usurious  contract  made  between  Dillon  and  WilooC 
without  McRae's  knowledge  or  ratification. 

We  do  not  think  the  Judge  of  the  City  Court  cbrred  in  eitlMf 
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)f  these  charges.  It  appears  from  the  record  that  the  case 
in  15  Massachusetts  Reports  had  just  been  read  in  the  pres- 
»oe  and  hearing  of  the  jury^  by  counsel^  and  the  Judge  re- 
Svred  them  to  the  decision  ''  which  had  just  been  read/^  and 
laid :  ''I  charge  that  decision  to  be  the  law,  and  that  when  the 
partner,  Wilcox,  upon  the  firm  name  of  Wilcox  &  McRae, 
received  the  money  from  David  R.  Dillon,  the  money  ^  re- 
xiyed  was  instantly,  in  the  eye  of  the  law,  received  to  the 
use  of  the  plaintiff,  and  both  the  copartners  were  prima  facie 
liable  therefor.^' 

The  principle  announced  in  the  decision  referred  to,  and  in 
the  case  of  Manufaeturers^  and  Mechanics'  Bank  vs  Gore  and 
Qrafton,  in  the  same  volume,  page  75,  is,  that  when  one  of 
^copartners  obtained  money  upon  a  note  signed  by  him, 
vith  the  name  of  the  firm,  and  purporting  to  be  endorsed  by 
I  third  person,  payable  at  a  future  day,  and  before  the  matu* 
%  of  the  note  it  was  discovered  that  the  name  of  the  sup- 
posed endorser  had  been  forged,  it  was  held  that  the  lender 
if  the  money  was  entitled  to  his  action  immediately ,  as  for 
Boney  received  to  his  use,  and  that  the  action  well  lay  against 
»th  the  partners,  although  the  other  knew  nothing  of  the 
5Mlgery,  the  money  having  gone  to  the  use  of  the  partnership. 
It  will  be  observed  by  reference  to  the  charge  of  the  Court 
8  given,  that  he  dioes  not  say  that  decision  is  the  law  of  this 
aie,  as  set  forth  in  the  third  ground  of  exception ;  but  '^  I 
Jharge  that  decision  to  be  the  law."  In  other  words,  he 
ittrged  that  the  principle  announced  in  that  decision  was  a 
Wnd  rule  of  law  when  applied  to  the  facts  of  this  case. 
M  is  the  substance  of  the  charge,  as  it  was  doubtless  un- 
by  the  jury,  and  in  this  we  agree  with  the  Judge  of 
r<5ty  Court.     See  12  Georgia,  271,  329.  ' 

is  true,  the  evidence  is  not  by  any  means  conclusive  that 
obtained   by  Wilcox  from  Dillon  was  applied  to 
of  the  partnership ;  but  there  was  evidence  tending 
that  fact.     Nathans,  the  book-keeper,  swears  that 
ifaMRS  of  the  firm,  who  had  been  frequently  calling 
their  pay,  stopped  coming  about  the  time  this 
received  by  Wilcox  from  Dillon.    It  was  also  in 
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evidence  that  McRae,  the  other  partner,  was  not  in 
during  the  period  of  this  transaction.  If  the  crediton 
ped  coming  because  they  had  been  paid,  as  is  most  pre 
it  is  reasonable  to  infer  that  the  payment  was  made  bj 
cox.  Nathans  also  shows  by  the  cash-books  of  the  fin 
$280  00  were  paid  out  above  the  cash  received,  from  ] 
IStl^uIy,  inclusive.  And  the  evidence  of  Cunningha 
bank  officer,  show&that,  during  this  same  period,  ther 
three  deposits  made  in  bank  in  the  name  of  the  firm,  ai 
ing  in  the  aggregate  to  $530  00  in  currency  and  $100 
specie. 

Upon  this  state  of  facts,  in  connection  with  the  oth( 
dence  in  the  case,  we  think  the  charge  as  given  was 
law,  and  applicable  to  the  case  then  on  trial.  It  will 
served,  the  Judge  did  not  refer  to  the  decision  in  th 
just  read  as  the  law,  and  stop  there,  but  he  went  on  tc 
the  application,  by  saying :  "  And  when  the  partner,  \ 
upon  the  firm  name  of  Wilcox  &  McRae,  received  the 
from  Dillon,  the  money  so  received,  was,  instantly, 
eye  of  the  law,  received  to  the  use  of  the  plaintiff,"  et 

2.  But  could  McRae  avoid  the  payment  of  this  n 
the  ground  that  his  partner  contracted  to  pay  usurious 
est  when  he  borrowed  tlie  money  in  the  firm  name ' 
think  not.     We  admit  that  one  partner  cannot  bind 
partner  by  any  illegal  contract,  and  it  is  very  clear,  th( 
that  the  other  partner  was  not  bound  to  pay  the  usury 
Wilcox  promised  to  pay  for  the  use  of  the  money, 
extent  of  the  usury  the  contract  was  illegal  and  void, 
was  a  legal  contract  by  our  law  to  pay  the  principal  an 
interest,  and  McRae  was  bound  by  it  to  that  extent, 
was  no  difficulty  in  this  case  in  separating  the  ill^ 
the  legal  part  of  the  contract.  The  Court  and  jury  coul< 
ily  ascertain  what  part  of  it  was  legal,  and  it  was  thei 
to  enforce  it  accordingly. 

Upon  a  careful  examination  of  the  whole  charge  ai 
by  Judge  Chisholm  to  the  jury,  in  the  City  Court,  we 
opinion  that  the  case  was  fairly  submitted  to  their  con 
tion.  He  expressly  charged,  that,  '4f  from  the  testimo 
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that  this  money,  borrowed  from  plaintiff  by  Wilcox,  was 
ict  applied  to  the  copartnership  uses  of  Wilcox  &McBae, 
1  the  defendant,  Mc^e,  is  liable  upon  the  money  counts 
be  declaration,  less  the  usurious  interest.  But  if  yon  find 
the  money  borrowed  was  not  applied  to  the  uses  of  the 
irtnership,  and  further  find  that  David  B.  Dillon,  the 
Dtiffjknew,  or  had  reasonable  grounds  to  suspect,  that  the 
ley  borrowed  was  intended  to  be  applied  to  other  purposes 
I  the  business  of  Wilcox  &  McRae,  then  David  R.  Dillon, 
plaintifi^,  can  not  recover  from  defendant,  McRae."  We 
satisfied  the  charge  was  substantially  correct,  and  that  the 
lence  was  sufficient  to  sustain  the  verdict. 
h  therefore  reverse  the  judgment  of  the  Superior  Court, 
direct  that  the  certioran  be  dismissed. 


.  McAffee,  plaintiff  in  error,  vs.  Littlbberry  Mul- 

KEY,  defendant  in  error. 

it  was  instituted  to  recover  damages  for  a  breach  of  warranty  of  the 
indness  of  a  slave,  sold  by  the  defendant  to  the  plaintiff,  on  the  27th 
December,  1862,  the  consideration  of  which  sale  was  a  honse  and 
J  in  the  town  of  Fort  Valley:  Held^  that  the  Court  had  jurisdiction 
lt€tr  and  determine  such  cause  of  action,  upon  the  state  of  facts 
stained  in  the  record. 

ieUo,  that  it  was  not  error  for  the  Court  below  to  allow  the  plain- 
's declaration  to  be  amended  so  as  to  charge  the  defendant  with  a 
Oviedge  of  the  unsoundness  of  the  slave,  at  the  time  of  the  sale, 
ffiuther,  that  when  the  evidence  was  conflicting  as  to  the  sound- 
i of  the  slave,  at  the  time  of  the  sale;  and  there  was  evidence  to 
HAk  the  verdict,  this  Court  will  not,  according  to  its  repeated  rulings. 
Mi  the  discretion  of  the  Court  below,  in  refusing  to  grant  a  new 
jj^OQ  the  ground  that  the  verdict  was  contrary  to  the  evidence. 

ipt  Debt     Deceit.     Relief     Pleading.     Amendments. 
FJndge  Clark.     Lee  Superior  Court.     March  Term, 


Mulkej  filed  his  petition  against  McAffee  in 
["mvened  that  on  the  27th  of  December,  1862,  he- 
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agreed,  at  McAffee's  request,  to  sell  him  ''  the  Miilkey  hoose 
and  lot/'  estimated  at  81,000  00,  and  to  take  from  Mc- 
Affee, for  said  premises,  a  negro  woman,  Ann,  then  twenty- 
four  years  old,  McAffee  warranting  her  sound  and  healthy; 
that  this  trade  was  consummated  on  said  day,  ^McAffee  d&i 
livered  the  slave,  with  a  bill  of  sale,  warranting  her  soond 
and  healthy,  up  to  that  date,  adding  ''but  I  will  not  warrant 
said  Ann's  health,  or  soundness,  after  this  date,"  that  ''con- 
fiding in  said  promise  and  understanding  "  that  said  negro 
was  then  sound  and  healthy,  he  conveyed  said  premises  to 
McAffee ;  that  said  negro  was  then,  and  long  had  been,  un- 
sound and  unhealthy,  *  sick  with  a  cough,  chronic  bronchi- 
tis, or  similar  malady;  she  was  worthless,  and  died  of  nid 
disease  on  the  23rd  of  Februar}*^,  1863,  to  his  damngey 
§2,000  00.  Though  there  are  no  formal  words  of  the  action 
of  assumpsit,  the  prayer  ended,  "  to  answer  your  petitioner 
assumpsit."  The  pleas  were,  Ist,  the  general  issue,  2nd,  that 
the  Court  could  not  enforce  said  claim  because  it  was  for  a 
debt,  the  consideration  of  which  was  a  slave,  and  3rd,  that 
on  the  27th  of  December,  1862,  McAffee  was  worth  $42,00000 
and  at  the  surrender  of  the  Confederate  armies  he  was  worth 
but  $15,000  00,  said  loss  having  been  jcaused  "by  the  eman- 
cipation of  liis  slaves,  and  the  destructive  and  ruinoos  efieds 
of  the  war." 

Plaintiff's  attorneys  demurred  to  said  second  plea.  Toe 
demurrer  was  overruled.  Defendant's  counsel  then  movad 
to  dismiss  said  cause,  upon  the  ground  that  its  averments 
were  insufficient  to  base  a  recovery  upon.  Before  the  Coort 
had  pronounced  its  judgment  upon  this  motion,  plaintiff's 
counsel  amended  the  petition,  by  inserting  therein,  at  the 
{>oint  indicated  by  the  "^  ante,  that  McAffee  falsely  and  frando- 
lently  represented  said  slave  to  be  sound  and  healthy,  knowing 
that  she  was  not  so,  and  thereby  effected  said  exchange^  to 
Mulkey's  damage,  $1,000  00,  and  filed  also  another  amend- 
ment, in  no  material  point  different  from  the  other,  exeefi 
that  it  gave  the  nature  of  the  disease  of  which  she  died,  and 
the  facts  of  the  trade  somewhat  in  detail.  Defendant's  at- 
torneys objected  to  these  amendments  upon  the  ground  that 
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they  made  an  action  for  deoeit^  and  that  such  action  could  not 
be  joined  with  assumpsit.  The  Court  allowed  the  amcnd- 
nients  and  then  overruled  the  motion  to  dismiss.  The  only 
fiu^  about  which  there  was  a  contest  below  were  whether  said 
slave  died  of  unsoundness  wJiich  existed  at  the  time  of  the 
tradd,  and  whether  defendant  knew  of  said  unsoundness  and 
wisely  represented  her  as  sound.  Upon  the  first  of  these 
points  the  evidence  was  as  follows :  For  the  plaintiff,  he  and 
many  other  witnesses  testified  that  they  knew  the  slave  from 
the2gth  of  December,  1862,  till  said  date  of  her  death,  that 
Bhehad  on  the  2nd,  3rd,  and  4th  of  January,  1863,  a  very 
bid  cough,  expectorated  much  offensive' and  bloody  matter, 
ind  was  wholly  unable  to  do  any  work,  and  was  an  expense 
ttd  troable  to  plaintiff  till  her  death.  In  reply,  the  defend- 
ant, his  overseer  and  overseer^s  wife,  and  a  negro  man,  testi- 
M  that  they  had  known  said  slave  for  several  years,  prior  to 
nid  trade,  that  she  worked  regularly  and  so  far  as  they  knew 
TO  soond  and  healthy.  As  to  the  scienter,  the  plaintiff  testi- 
fid  that  defendant  offered  to  let  him  have  either  of  three 
^men,  that  he  selected  Ann  and  took  a  bill  of  sale,  but  on 
the  next  morning  had  his  suspicions  aroused  by  defendant's 
offering  Ann  a  pair  of  shoes,  which  were  then  very  high, 
(worth  $8  00,)  saying  that  she  might  take  cold  and  be  sick, 
and  by  a  conversation  between  McAffee  and  his  wife,  of  which 
becoukl  understand  nothing,  except  that  she  did  not  wish 
HcAflfee  to  sell  Ann  to  him ;  defendant  was  then  asked  to 
let  him  have  another  of  said  women  and  consented,  but  upon 
tbat  woman  saying  she  would  not  go  with  plaintiff,  defend- 
ant said,  "you  see  f"  have  done  all  I  can,"  and  plaintiff  said 
AO  more.  It  was  shown  that  the  physician  who  attended  up- 
on Ado,  in  her  last  illness,  was  dead.  Another  physician 
that  such  symptoms,  as  aforesaid  exhibited  in  January, 
showed  that  she  had  an  abcess  of  the  lungs  which  must 
been  some  time  in  forming,  that  she  must  have  had  the 
fi>ar  or  five  w^ks,  perhaps  longer,  perhaps  for  years 
her  death,  and  that  if  said  symptoms  so  manifested 
early  in  January,  1863,  her  unsoundness  must 
yery  apparent  to  any  one,  long  before  the  27th  of 
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Deoember,  1862.  Another  physiciati  testified  that  he  wasde- 
fendaut's  fatnil}^  physician  in  1860,  1861,  1862,  and  perhaps 
longer,  and  that  between  February  and  July,  1861,  he  pre- 
sented a  bill  to  defendant  for  treating  Ann  two  or  three  weeks 
in  thesummer  of  1860,  for  a  complication  of  iDflammation  of 
the  womb  and  pneumonia,  and  that  defendant  said  he  ought 
not  to  pay  the  full  amount  because  his  wife  said  Ann  was  not 
sound.  Defendant  testified  that  he  did  not  know  Ann  was 
unsound,  honestly  believed  she  was  sound,  and  put  said  words 
in  the  bill  of  sale  because  he  had  recently  had  two  of  his 
soundest  slaves  to  die,  and  then  determined  never  to  warrant 
a  slave  sound  beyond  the  date  of  sale,  and  that  he  told  plain- 
tiff this  at  the  time,  as  the  reason  for  inserting  those  ^ords. 
There  was  no  other  evidence  as  to  representations  as  to  Ann's 
health. 

Defendant's  attorneys  during  the  trial,  offered  to  show  the 
loss  of  his  property,  as  pleaded.  The  Court  held  that  the 
^'Belief  Act"  did  not  apply  to  this  cause  and  rejected  the 
evidence. 

The  Court  charged  the  jury  :  1st.  "This  is  not  an  action 
on  the  contract  to  hold  McAffee  liable  on  the  warranty,  bnt 
an  action  of  deceit,  for  and  on  account  of  the  false  and  frandn- 
lent  representations  niade  by  McAffee,  at  or  about  the  time  of 
the  sale.  2nd.  If  McAffee,  at,  or  about  the  time  of  thesale^ 
represented  the  negro  to  be  sound,  and  she  was  not  sound  at 
the  time  of  sale,  and  McAffee  knew  she  was  not  sound,  then 
he  is  liable  for  such  false  and  fraudulent  representation,  and 
you  will  so  find.  3d.  But  if  McAffee  made  such  represeDta* 
tions  in  good  faith,  not  knowing  that  the  negro  was  unsound, 
he  is  not  bound,  and  you  will  so  find.  4th.  If  McAffee 
fraudulently  and  recklessly  represented  said  negro  to  besoundf 
not  knowing  whether  she  was  sound  or  not,  with  intent  to 
deceive  Mulkey,  and  she  was  unsound  at  that  time,  he  i^ 
liable.  To  falsely  and  recklessly  state  a  fact  to  be  true,  not 
knowing  whether  it  is  true  or  false,  if  intended  to  deceive,  >* 
equivalent  to  a  knowledge  of  falsehood." 

The  jury  found  for  plaintiff  $1,100  00,  with  costs.    I>^ 
fendant's  attorneys  moved  for  a  new  trial,  upon  the  grouD^ 
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.t  the  Court  erred  in  allowing  said  amendments  of  the  pe- 
OD,  in  rgecting  the  evidence  of  McAffee's  loss  of  property, 
it  the  verdict  was  excessive,  unsupported  hj  the  law  and 
ideoce  as  to  scienter^  and  contrary  to  the  1st,  2nd  and  3rd 
arges  of  the  Court,  and  because  the  4th  charge  was  hypo- 
etical. 

The  new  trial  was  refused,  and  error  is  assigned  on  each  of 
id  groands. 

Vason  &  Davis,  for  plaintiff  in  error. 

V.  A.  Hawkins,  6.  W.  Warwick,  James  J.  Scarbo- 
OUQH,  by  R.  H.  Clark,  cited  as  to  the  jurisdiction  of  the 
oart,  Worrell  vs.  Kimbrough,  38th  Ga.  R. ;  on  the  ques- 
Wiof  amendment,  Cobb's  N.  D.,  1135 ;  Judiciary  Act,  1799; 
rwin's  Code,  section  3256 ;  Ch.  PL  (4th  ed.)  marginal  page 
1)2,  note  2;  11  John's  R.,  479;  4th  Yeates,  109. 

Warner,  J. 

TheCourt  had  jurisdiction  to  hear  and  determine  the  cause 

f  action,  as  made  by  the  record  in  this  case. 

There  was  no  error  in  the  Court  below  in  allowing  the 

Wntiff's  declaration  to  be  amended,  so  as  to  charge  the  de- 

^Miant  with  a  knowledge  of  the  unsoundness  of  the  slave 

'the  time  of  the, sale. 

The  evidence  in  regard  to  the  soundness  of  the  slave  at  the 

■te  of  sale  was  conflicting,  and  according  to  the  repeated 

wogs  of  this  Court,  it  will  not  control  the  discretion  of  the 

wt  below,  in  refusing  to  grant  a  new  trial,  when  there  is 

place  to  sustain  the  verdict 

;^  the  judgment  of  the  Court  b^low  be  affirmed. 
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Alexander  Shaw,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

Two  defendaDts  were  jointly  indicted  for  the  offence  of  simple  larcenj, 
and  both  were  charged  in  thQ  indictment  as  the  actors  or  absolute 
perpetrators  of  the  offence,  and  upon  the  trial  of  one  of  the  defend* 
ants  for  said  offence,  the  jary  returned  a  verdict  finding  him  goilty  of 
simple  larceny  in  the  second  degree :  Held,  that  such  finding  of  the  juf 
was  error,  under  the  provisions  of  the  Code,  and  that  the  Court  bdow 
erred  in  not  setting  the  verdict  aside  and  granting  a  new  triaL 

Helcl,  also,  that  the  Court  below  erred  in  not  allowing  the  witness,  Sheri* 
dan,  to  relate  all  the  facts  to  the  jury  as  to  how  Paldo  camebytlM 
money  which  was  paid  to  the  livery- stable  man  for  the  hire  of  the 
wagon  and  mules. 

Criminal  Law.     Larceny.     New  Trial.     Before  Jodgi 
Harrell.     Randolph  Superior  Court.     May  Term,  1869. 

The  bill  of  indictment  charged  Shaw  and  a  negro,  Paldo 
Stanley,  with  simple  larceny,  by  unlawfully  and  with  toM 
and  arms,  on  the  11th  of  November,  1868,  in  said  oounty,  pri- 
vately taking  and  carrying  away  a  bag  of  cotton  worth  $125, 
of  the  personal  goods  of  James  F.  Sealey.     Shaw  wbs  tried 
alone.      That  such  bag  of  cotton  was  taken  from  SealT*! 
farm,  about  five  miles  from  Cuthbert,  at  that  time,  and  ml 
hauled  into  Cuthbert  by  Paldo,  and  left  in  Shaw's  lot,  in 
Cuthbert,  about  day-break  next  morning,  and  that  Paldo 
had  run  away,  were  plainly  shown.     The  other  evidenoe  hf 
the  State  to  connect  Shaw  with  the  larceny  was  this:    He 
had  owned  the  mules  and  wagon  with  which  Paldo  haaled 
the  cotton,  and  had  recently  put  them  in  as  part  of  the  oapilil 
in  a  livery-stable  business  in  which  he  was  partner;  that  Shaw 
recommended  Paldo  as  trustworthy ;  that  Paldo  had  lured 
them  several  weeks  before  that,  and  on  the  11th  NovembeTi 
1868,  also,  and  that  the  hire  due  by  Paldo  to  the  stable  ftr 
said  mules  and  wagons,  ($30  00,)  was  paid  by  one  of  ShaVk 
clerks  on  the  14th  of  November,  1868. 

In  reply,  Shaw  showed  by  his  Clerk  that  the  money  wifli 
which  he  paid  said  hire,  was  Paldo'^s,  who  bad  left  it  with 
him,  and  by  his  servants  and  members  of  his  family,  etc.,  hi 
showed  that  he  was  at  home  all  the  11th  of  November^ 
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•8,  had  a  party  at  his  hpuse,  and  was  with  the  compaDy 
about  midnight,  then  went  to  bed,  and  was  in  bed  next 
mmg  at  the  time  the  cotton  was  put  upon  his  lot,  and 
t  till  9  o'clock,  A.  M.;  that  it  was  a  back  lot,  cut  off  from 
residence  lot  by  an  alley,  and  that  a  white  man,  whose 
I  was  partly  concealed,  and  who  was  not  Shaw,  was  in  the 
ffm  with  Paldo  when  he  was  going  to  Sealey's.  His  coun- 
offered  one  Sheridan  to  show  all  the  facts  connected  with 
payment  of  said  hire,  ^o  as  to  show  how  Paldo  got  the 
oej  which  he  had  left  with  the  clerk.  What  these  fiicts 
"e  is  not  stated.  The  Judge  rejected  the  evidence, 
rhejury  found  Shaw  "guilty  of  simple  larceny  in  the 
)nd  d^ree."  His  counsel  moved  for  a  new  trial,  upon 
grounds  that  as  simple  larceny  was  not  a  felony  there 
Id  be  no  principal  in  the  second  degree  in  it,  and  there- 
)  said  verdict  was  contrary  to  law ;  that  the  jDourt  erred 
rejecting  Sheridan's  evidence,  and  upon  various  others,  all 
livable  into  this:  that  the  verdict  was  without  evidence, 
lose  there  was  nothing  to  show  that  Shaw  directly  or 
irectly,  was  present  when  the  larceny  was  committed,  or 
I  counseled,  procured  or  commanded  any  one  to  take  said 
xm,  or  had  received  it  after  it  was  stolen,  etc. 
rbe  Judge  refused  a  new  trial,  and  error  is  assigned  on 
k  ci  said  points.  (A  motion  was  made  to  dismiss  this 
t  of  error,  because  the  evidence  was  not  in  the  bill  of 
eptions.  It  was  overruled,  because  the  evidence  taken  at 
trial  by  the  Court  was  attached  to  the  bill  of  exceptions, 
,WMS  identified  by  the  signature  of  the  Judge.) 

Ilk  Douglass,  E.  R.  Harden,  D.  A.  Walker,  for 
in  error. 

'♦  Pabkeb,  Solicitor  General,  by  A.  Hood,  for  the 


t  was  indicted  as  the  actor  or  absolute  perpe^ 

offence  charged  in  the  indictment,  and  the  jury 

of  the  offence  charged  in  the  second  degree. 
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This  was  error,  as  was  ruled  by  this  Court  in  Wadiingiim 
V8.  The  StatCy  36th  Georgia  Reports,  222. 

It  was  also  error  in  the  Court  below  in  not  allowing  tbe 
witness,  Sheridan,  to  relate  all  the  facts  to  the  jury  as  to  how 
Paldo  came  by  the  money  which  was  paid  to  the  liveij- 
stable  man  for  the  hire  of  the  wagon  and  mules. 

Let  the  judguieilt  of  the  Court  below  be  reversed,  aadi 
new  trial  be  had. 


Owen  Duffie  et  al.,  propounders,  plaintiffs  in  error,  m. 
William  Corridon,  caveator,  defendant  in  error. 

The  witnesses  to  a  will  must  subscribe  their  names,  as  witnesses,  tfttf 
the  will  is  signed  by  the  testator.  It  is  not  enongh  that  they  acknowl' 
edge  signatures  made  the  day  before  the  ezecation  of  the  will,  ena 
though  such  signatures  were  in  the  presence  of  the  testator,  if,  in  ftdi 
the  will  was  not  then  signed  by  the  deceased. 

Attestation  of  Wills.     Before  Judge  Johnson.    Musoo- 
gee  Superior  Court.     May  Term,  1869. 

In  1868,  Mrs.  Corridon,  being  in  extremis,  wished  to  main 
her  will,  conveying  realty  and  personalty.  It  was  writtei; 
and  read  over  to  her ;  she  was  satisfied  with  it^  and  declanl 
it  to  be  her  will.  Four  persons  (including  the  scrivoier) 
who  were  present,  signed  it  as  witnesses.  Next  morning  thl 
scrivener  remembered  that  she  had  not  signed  it.  He  weati 
back  to  her  to  have  it  signed.  Two  of  the  original  witnesW 
being  absent,  he  took  the  other  one,  and  a  different  peraoOih 
again  read  over  the  paper  to  her,  and  she  again  said  it 
her  will,  and  signed  it  by  her  mark  in  presence  of  these 
persons.  The  names  of  the  absent  original  witnesses 
erased,  the  new  person  subscribed  his  name  as  a  witnesB 
her  presence,  and  that  of  the  others,  and  they,  without 
writing  their  names,  each  acknowledged  his  signature  to 
genuine,  and  adopted  it  in  presence  of  testator  and  the  otUii 
witness.  •■ 

She  died,  and  this  paper  was  propounded  by  Daffie  d  otij 
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r  will  This  was  resisted  upon  several  grounds,  among 
I  was,  that  said  paper  had  never  been  so  signed  and 
ed  as  to  make  it  a  will.  The  facts  aforesaid  were  shown. 
Ooort  charged  the  jury  that  if,  on  the  first  day,  said 

was  read  over  to  her,  and  she  acknowledged  it  to  be 
rill  in  presence  of  four  witnesses,  who  then  and  there 
*ibed  their  names  thereto  as  subscribing  witnesses,  and 
mitted  to  sign  her  name  to  the  paper,  or  to  authorize 
er  to  do  it  for  her,  and  on  the  next  day  two  of  said 
nbing  witnesses  being  absent  and  two  present,  the  names 
)se  absent  were  erased,  and  the  paper  was  read  over  to 
I  presence  of  tne  two  witnesses  of  the  first  day,  and  of 
nr  witness,  and  then  and  there  she  signed  her  name, 
he  new  witness  signed  his  name,  and  the  two  other 
ses,  without  re-writing  their  names,  then  and  there 
wledged  and  adopted  as  their  signatures  the  signatures 

they  had  made  the  day  before,  and  all  other  requisites 
omplied  with,  such  attestation  was  not  sufficient  to  make 
aper  a  good  will.  The  jury  found  against  the  paper. 
»tion  for  new  trial  was  overruled.  Error  is  assigned 
said  charge,  (minor  points  being  waived.) 

SES  &  Gerrard,  for  plaintifi^s  in  error,  said  an  adop- 
f  previous  signatures  of  testator  is  good  :  1st  Vesey, 
I;  2  Vesey,  Sr.,  454;  6  V.  &  B.,  362  ;  6.  Bing.,  310; 
ck,  363 ;  30  Ga.  R.,  808.  Under  Statute  (1  Vic.,)  such 
ion  by  witness  of  his  previous  signature  is  bad :  7  Eccl. 
16-17-18,  429,  430.  There  is  a  distinction  between 
iriedging  a  signature  and  acknowledging  a  will :  10 
Ch*  B.,  92.  This  refinement  not  adopted  in  Ameri- 
leld  on  Wills,  229,  230 ;  2  Grattan,  439,  67 ;  6th 
67;  16  B.,  Munroe,  102;  1  B.  Munroe,  116;  24 
R,  Flamingos  Will;  25  Conn.  R.,  464;  1  Jarman 
i^,77;  Walker  vs.  Hunter,  17th  Ga.  R.,  364;  Red- 
Ilia^  230;  1  Rob.,  772;  Jarman  on  Wills,  (Ed. 
!•  lnrin*8  Code,  sec,  2442 ;  30th  Ga.  R.,  32. 

BuBSELL,  for  defendant,  in  reply,  cited  Irwin's 
f9,  2380 ;  Statute  of  Frauds,  29  Car.,  11,  c.  3, 
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sec.  5 ;  Statute,  1  Via,  c.  26,  sec.  9 ;  6  Hiirs  (N.  Y.)  B, 
303 ;  1  M.  &  W.  R.,  168 ;  1  Gr.  Ev.,  seq.  669,  669,  (a) ;  U 
Allen  (Mass.)  R.,  and  cases  cited;  S  H.  L.  Cas.,  160;  Bid- 
field  on  WUls,  229,  230,  243, 'notes;  13th  Curtis,  131,341, 
374,  44,  429,  537 ;  1  Jar.  on  Wills,  77 ;  1  S.  &  S.,  132;  1 
Rob.,  772;  2  Rob.,  311 ;  18  Ga.  R.,  396;  9  Burr,  54;  10 
Watts,  153;  Wheat.,  395;  8  Watts  &  S.,  21,26;  2Cmji 
219. 

McCay,  J. 

The  will  in  this  case  was  read  over  to  the  testatrix,  ui 
was  signed  by  tliree  witnesses,  but  not  by  the  teatatrix.  'OiH 
as  we  suppose,  was  a  mere  mistake,  but  it  does  not  appctt 
whether  they  th6ught  this  was  sufficient,  or  whether  the&il" 
ure  of  Mrs.  Corridon  to  sign  was  a  pure  accident.  Atttf 
rate,  when,  next  day,  it  was  noticed  that  the  testatrix  hA 
not  signed,  the  scrivener  procured  two  of  those  who  hA 
already  signed,  and  a  third,  and  the  testatrix  signed  thewffl 
in  the  presence  of  these  three.  The  new  man  signed  his  iiaa% 
and  the  two  others  acknowledged  their  signatures  made  til 
day  before.  Was  this  a  sufficient  signing  and  attestitNi, 
under  the  statute  ?  The  words  of  our  Code,  section  837^ 
are  as  follows :  "  All  wills,  (except  nuncupative  willSi)  fr 
posing  of  realty  or  personalty,  must  be  in  writing,  signed  i/ 
the  party  making  the  same,  or  by  some  other  person  in  Ui 
presence,  and  by  his  express  directions,  and  shall  be  aUeid 
and  subscribed  in  the  presence  of  the  testator  by  three  ef! 
more  credible  witnesses." 

Section  2370  provides  "  that  a  witness  may  atUst  hf  Ui 
mark,  provided  he  can  swear  to  the  same,  but  one  witMtf 
cannot  subscribe  the  name  of  another,  even  in  his  preeeMi 
and  by  his  direction." 

Nothing  is  better  settled  than  that  a  will,  to  be  good,  mv' 
be  executed  precisely  according  to  the  statute.  Wills  divert 
the  property  of  the  testator  out  of  the  channel  fixed  by  !»*• 
and  the  law  permitting  this  to  be  done  must  be  folloiv^ 
What  is  it  the  witnesses  to  a  will  attest?  Principally  tb 
signature.     The  witnesses  need  not  know  the  contents  of  thi 
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I.  The  testator  may  merely  acknowledge  bis  signature 
>re  them,  or  may  siffn  ity  without  saying  to  them  it  is  his 
I.  Any  other  fact  in  relation  to  the  will,  as  the  sanity  of 
testator,  iiis  knowledge  of  the  contents,  his  intelligent 
nt  to  the  will,  may  be  proven  by  other  witnesses.  The 
todtre  is  the  only  fact  which  must  be  proven  by  the  chosen 
lesses.  When,  therefore,  the  statute  says  the  will  must 
iffMd^  and  attested  and  subscribed  by  three  witnesses,  the 
rence  is  strong  that  the  meaning  is,  that  the  fact  of  the 
ing  must  be  attested  by  three  witnesses,  and  that  they 
tt  subscribe  as  an  evidence  of  their  attestation  to  the  aig- 
tre.  Was  that  done  in  this  case  ?  Two  of  these  wit- 
les  did  not  subscribe,  as  an  evidence  of  their  attestation, 
be  signing  by  the  testatrix.  Their  signatures  w*ire  «w6- 
ied  as  an  evidence  of  what  ?  That  the  testatrix  consented 
be  will,  knew  its  contents,  but  they  were  not  subscribed 
in  attestation  of  the  signature  of  the  testatrix ;  and  that 
be  very  thing,  the  only  thing,  the  statute  requires  of  the 
sesses.  As  we  have  said,  every  other  fact  may  be  proven 
other  witnesses.*  But  this  fact,  to- wit:  the  signature  o£ 
testatrix,  can  only  be  proven  by  the  subscription  of  the 
nesses.  Section  2380  of  the  Code  declares  that  one  wit- 
I  cannot  subscribe  the  name  of  another,  even  in  his  pres- 
e  and  by  his  direction.  He  must  subscribe  it  himself. 
m  not  this  clearly  indicate  that  the  manual  act  o(  subscript 
i  by  the  witness  is  necessary?  In  our  judgment,  there- 
in the  witness  must  subscribe  as  an  attestation  of  the  fact 
is  called  on  to  attest,  to-wit :  the  signature  of  the  paper 
the  maker  of  the  will. 

EtlB  said  that  the  testator  may  acknowledge  a  previous  sig- 
Ifea  This  is  expressly  provided  for  by  section  2383  of 
fCode,  and  was  also  the  common  law.     But  it  will  be 

that  both  the  Statute  of  Frauds  and  our  law  allow 
►r's  signature  to  be  made  by  a  third  person  if  it  is 

the  testator's  presence  and  by  his  express  direction. 

such  a  law  it  might  well  enough  be  held,  that  if 

p,  in  the  presence  of  the  witnesses,  acknowledged 

it  was  sufficient.    But  no  such  permission  is 
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granted  to  the  witnesses.  The  Statute  of  Fraads^  it  is  trn^ 
says  nothing  on  the  subject,  but  our  Code,  section  2380  ex- 
pressly says  that  the  witness  must  subscribe  his  ovm  name,or 
make  such  a  mark  as  he  can  swear  to,  and  that  he  ec»id 
authorize  another  to  write  his  name. 

There  seem  to  be  no  English  cases  on  this  question  pre- 
viously to  our  adopting  statute.  Several  cases  have,  bow* 
ever,  arisen  under  the  Act  of  1st  Victoria,  chapter  28, seo- 
tion  9.  See  Redfield  on  Wills,  Ist  volume,  228,  230,iBd 
cases  cited  there.  In  these  cases  it  is,  in  substance,  held  tint 
the  acknowledgement,  by  a  witness,  of  his  signature  pn- 
viously  made,  is  not  sufficient.  Some  American  cases antlM 
other  way,  and  Mr.  Redfield  thinks  they  are  right  upon  prin- 
ciple :    Red.  on  Wills,  1  vol.,  230. 

It  was  said  in  argument  that  the  English  cases  turned upoi 
the  words  of  the  Statute  of  Victoria.  But  those  words  SR^ 
and  ^'  such  witnesses  shall  att^t  and  Bubscnbe  the  toilL"  Tb 
English  stiitute,  too,  it  was  said,  expressly  authorizes  the  tn- 
tator  to  aeJmowledge  the  signature,  but  is  silent  as  to  the  rig^ 
of  the  witnesses  to  acknowledge.  Our  Act  is  precisely  bd: 
See  section  2383  of  the  Code.  The  truth  is,  the  witneM 
to  a  will,  as  subscribing  witness,  attest  the  signature^  aad 
nothing  else.  Any  other  fact,  as  we  have  said,  may  be  provw 
by  other  witnesses.  These  two  witnesses  did  not  atMui 
subscribe  in  the  presence  of  the  testator  the  signaiurt  fiS  ^ 
testator.  Their  subscription  was  to  the  fact  of  her  knowl^ 
edge  of  and  consent  to  the  will.  This  was  insufficient.  HflT 
signature  was  necessary.  This  they  did  not  attest  and  ii&^ 
scribe.  Can  the  acknowledgement  one  makes  of  a  signatort 
give  to  that  signature  an  attesting  power  more  or  grettflif 
than  it  had  when  it  w^as  subscribed  ?  It  is  admitted  thiti 
was  subscribed  as  an  attestation  only  of  facts  which  were 
sufficient  in  law  to  make  a  good  will.  Can  the 
ment  of  the  signature  make  it  the  evidence  of  a  fiict  whi 
occurred  after  it  was  put  to  the  will? 

We  think,  both  upon  principle  and  authority,  the 
below  was  right,  and  we  affirm  the  judgment. 
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Eagle  Manufacturing  Company,  plaintiff  in  error,  vs. 
Charles  Wise,  defendant  in  error. 

Ike  failure  to  join,  as  plaintiff,  in  a  suit,  a  joint  contractor,  -who,  as  ap- 
pears by  the  declaration,  has  no  rei^l  interest  as  such  plaintiff,  i^  not  a 
groand  for  arresting  a  judgment. 

Vhen  there  was  a  contract  made,  in  September,  1864,  to  deliver  to  plain- 
tiff certain  cotton  at  the  end  of  the  war  between  the  United  States 
and  the  Confederate  States,  or  at  any  time  agreed  upon  by  the  parties, 
and  the  declaration  alleged  that  no  other  agreement  had  been  made, 
thit  the  war  had  long  since  closed,  that  he  had  made  a  demand  in 
Miy,  1866,  and  the  plea  set  forth,  that  at  the  close  of  the  war,  to*  wit, 
lit  of  May,  1865,  the  defendant  tendered  to  the  plaintiff  said  cotton, 
vhich,  according  to  said  agreement,  was  then  to  be  paid,  etc. ,  that  he 
had  refused  to  receive  it.  ffeld :  That  from  the  whole  record,  there 
appeared  su£Scient  evidence  afler  verdict  to  sustain  the  writ,  and  a 
motion  to  arrest  the  judgment  was  properly  admitted. 

Bill  of  Exceptions.  Pleading.  Arrest  of  Judgment  Prom- 
i»wy  note.  Bfefore  Judge  Wobrill.  Muscogee  Superior 
Ooupt.     May  Term,  1869. 

Charles  Wise,  in  April,  1867,  in  his  own  name,  sued  the 
Bigle  Manufacturing  Company,  averring  that  on  the  10th  of 
September,  1864,  he  owned  an  undivided  third  in  one  hun- 
Irtd  and  seventy  bales  of  cotton  (describing  the  quality) 
fagfaing  91,181  pounds  (the  other  two-thirds  belonged  to 
W^illiam  H.  Young  and  the  estate  of  Samuel  Cassin,  joint 
)wner8  with  him,)  and  then  and  there,  in  consideration  that 
^and  the  other  owners,  loaned  said  cotton  to  said  company, 
t  promised  plaintiff  and  said  otiier  owners,  to  return  said 
*>lton  in  quantity  and  quality  "at  the  end  of  the  war  then 
listing  between  the  United  States  and  the  so-called  Con- 
rierate  States,  or  at  any  time  agreed  upon  between  the  par- 
ses;" "although  said  war  has  long  since  ended,  and  although 
fterwards,  to-wit,  on  the  1st  day  of  June,  1866,  in  said 
>unty,  said  plaintilT  requested  said  defendant  to  return  said 
>tton,  according  to  the  promise  and  undertaking  of  said  de- 
ndant,  and  although  the  said  defendant  has  delivered  to  the 
id  Young,  and  to  the  said  estate,  their  two-thirds  "  of  said 
tton,  he  refused  to  return  plaintiff  his  third  "  either  at  the 
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end  of  said  war,  or  at  any  other  time/'  and  still  refuses  U 
so,  to  his  damage,  etc.  By  amendment  he  averred ''that i 
defendant  and  said  plaintiff  have  never  agreed  upon  any  a 
time  for  the  delivery  of  said  one-third  of  said  cotton,  8 
the  making  of  said  contract."  The  pleas  were  the  gen 
issue,  and  the  tender  of  the  cotton  on  the  1st  of  May,  1 

In  November  Term,  1868,  there  was  a  trial  and  vei 
for  plaintiff  for  $9,919.80  and  costs.  A  brief  of  the 
dence  was  filed,  and  an  order  was  granted  calling  on  p] 
tiff's  counsel  to  show  cause  why  a  new  trial  should  nc 
granted,  upon  the  ground  stated,  that  the  verdict  was 
trary  to  evidence,  etc.,  and  that  the  Court  had  errfed  ii 
charge  and  certain  failures  to  charge.  This  motion  was 
heard  till  May  Term,  1869,  and  was  then  overruled.  1 
the  defendant's  attorney  moved  to  set  aside  )and  arrest 
judgment,  upon  the  ground  that  the  petition  did  not  coi 
any  sufficient  allegations  of  a  breach  of  the  contract  th< 
mentioned  and  contained  no  cause  of  action.  The  C 
overruled  this  motion. 

The  bill  of  exceptions  contained  no  evidence,  butspol 
it  as  being  correctly  set  out  in  the  motion  for  a  new-tri 
file.  .  It  assigned  as  error  the  overruling  of  the  motioo 
new  trial,  on  the  grounds  stated  in  it,  and  the  overrulin 
the  motion  in  arrest. 

When  the  cause  was  called  here  for  argument,  counse 
defendant  in  error  objected  to  any  review  of  the  decisi< 
to  the  motion  for  new  trial,  as  no  point  in  it  was  proper! 
solvable  without  reference  to  the  evidence,  and  the  bill  o 
ceptions  had  no -evidence  in  it,  or  attached  to  it,  and  t 
hearing  of  the  motion  in  arrest,  because  it  was  made  to 
The  Court  heard  the  question  as  to  the  arrest  of  judgment 
would  not  hear  the  other  questions. 

H.  L.  Benning,  for  plaintiff  in  error,  said  the  judg 
should  have  been  arrested  because  the  contract  was  joini 
suit  was  by  Wise  alone:  Chitty  PL,  7  ;  1  Bos.  and  Pal 
74;  2  Story,  114-5 ;  Irwin's  Code,  sec.  2888 ;  12  Ga,  R, 
There  was  no  sufficient  allegation  of  breach :  Saqnd.  oi 
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) ;  2  Story  on  C,  sec.  630 ;  Coke  on  Litt.,  147, 
L.  Max,  268,  last  page.    As  to  construction  of 
[rwin's  Code,  section  2715,  p.  2;  Ga.  R.,  313; 
Vlax.,  238,  286 ;  2  Inst.  365. 

V 

&  Brannon,  W.  Dougherty,  for  defendant, 
»st,  cited  sees.  3530,  Irwin's  Code. 

r.  ■     ■      ■  . 

Ist,  a  motion  in  arrest  of  judgment,  on  the 

the  contract  was  joint,  and  that  there  was  no 

a  breach ;  2nd,  that  the  Court  erred  in  various 

s ;  3rd,  that  the  verdict  was  for  more  than  the 

»,  warranted. 

nally  this  was  a  joint  contract,  by  the  defendant 
dntiff  and  two  others ;  but  the  defendant  has 
)y  settling  with  both  of  the  others  in  full.  The 
in  fact,  no  interest  now  in  the  contract.  If 
IS  at  all,  they  would  be  only  nominally  such,  the 
e  for  the  sole  use  of  the  present  plaintiff.  Per- 
^ht  have  been  a  good  plea  in  abatement,  though 
f  sustained,  the  plaintiff  could  have  amended, 
ive  had  a  right  to  use  the  names  of  his  co-obligees, 
their  will.  -But  under  our  law  it  is  not  good  in 
gment.  Section  3529  of  the  Code  provides  that 
arrest  of  judgment  is  good  for  a  defect  in  the 
licli  could  have  been  amended, 
principal  question  made  in  the  argument  was, 
U  there  was  no  breach  of  the  contract  alleged, 
was  to  deliver  the  cotton,  "at  the  end  of  the 
sting  between  the  United  States  and  the  Con- 
es, or  at  any  time  agreed  upon  between  the  par- 
leclaration  alleged  that  the  war  had  long  since 
ifter  the  said  end,  to-^vit,  on  the  1st  of  June, 
I  requested  defendant  to  return  the  cotton,  and 
then  refused,  and  still  continues  to  refuse.  The 
ilsa,  alleges,  that  no  other  time  than  the  end  of 
ever  been  agreed  upon.  The  plea  also  sets  up, 
jnd  of  the  war,  to-wit,  on  the  1st  May,  1865,  d^- 
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I   —      — 

fendant  was  ready  and  willing^  aud  offered  to  pay  said  cot- 
ton to  plaintiff,  which  according  to  said  agreement  woiik^ 
to  be  paid  to  him. 

The  point  of  the  objection  is,  that  the  contract  was  in  thi 
alternative,  to  pay  at  tlie  end  of  the  war,  or  at  such  other 
time  as  the  parties  might  agree  upon,  and  that  to  make  oatt 
breach  it  must  be  stated,  not  only  that  no  other  time  tha 
the  end  of  the  war  had  been  agree<I  upon,  but  that  thepltia- 
tiff  had  offered  to  agree  to  some  other  time,  and  defenduA 
had  failed  or  refused  to  agree.  It  was  also  urged  that  it  ni 
necessary  to  allege  an  agreement  of  another  time,  and  a  hntA 
of  that  agreement  by  the  defendant. 

This  last  view  of  the  matter  was  not  much  insisted  on^A 
that  would  amount  to  making  the  contract  null,  since  all  the 
defendant  would  have  to  do,  to  get  clear  of  his  obligation  to 
return  the  cotton,  would  be  to  refuse  to  agree  to  any  otfctf  J 
time  than  the  time  fixed  on  in  the  first  alternative.    For  of*  i 
self  I  have  no  difficulty  in  coming  to  the  conclusion  thattki 
parties  to  this  contract  meant  to  say,  the  cbtton  should  belt* 
turned  at  the  end  of  the  war,  unless  they  shonld  agree  npoi 
some  other  time.     I  can  see  no  other  motive  in  fixing  a  tiafr 
certain,  if  the  intent  was  that  the  parties  shoxiid  fix  anodrt^ 
or  that  the  plaintiff  should  offer  to  fix  some  other,  and  de- . 
fendant  refuse. 

The  view  taken  of  it  by  the  defendant  below  seems  to  n* 
to  ignore  the  "  end  of  the  war  "  entirely.  Doubtless  thep•^ 
ties  did  intend  that  there  should  be  some  other  time,  if  th^ 
or  either  of  them  should  so  demand,  and  they  put  this  setj 
properly  in  the  agreement,  as  without  that,  even  if  they  h«^ 
without  a  new  consideration,  agreed  upon  another  time, it' 
would  not  have  been  binding. 

The  majority  of  this  Court,  however,  puts  the  dedsioOi 
first,  on  the  ground  that,«  taking  the  whole  record  togetbSy 
to-wit :  the  declaration  aud  the  plea,  it  is  plain  that  the^Md  < 
of  the  war^'  fulfills  the  meaning  of  the  contract,  as  tgitel' 
upon  in  the  first  alternative,  and  as  covering  the  second  al*^ 
ternative  by  the  assent  of  both  parties,  the  plea  itself  stjiatj 
that  iJien  was  the  time  when  the  cotton,  by  the  agreemflB^i 
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9  be  paid,  and,  second,  that  the  declaration  alleges  a 
i  bj  the  plaintiff  in  May,  1866,  and  that  defendant 
1.  Here  was  another  thne  offered  by  the  plaintiff  and 
1  by  the  defendant,  a6d  as  this  was  a  reasonable  time, 
s  in  substance  an  allegation  that  plaintiff  offered  to 
to  another  time  and  defendant  refused, 
to  the  verdict,  we  see  no  reason  to  disturb  it.  The  ob- 
8  to  the  charge  and  to  the  verdict  turn  upon  the  meas* 
damages.  This  was  not  a  promissory  note,  payable 
3ific3,  bnt  an  agreement  to  deliver  cotton.  The  price 
iid  at  tlie  time  of  the  contract ;  and  in  such  cases  the 
re  of  damages  is  the  vfilue  of  the  cotton  at  any  time 
verdict,  if  the  price  is  not  paid.  If  the  plaintiff  can 
le  money  he  is  to  ^^cry.  a^d  on  the  day  of  the  failure  go 
arketand  supply  himself,  many  of  the  authorities  say 
le  measure  of  damages  is  the  market  price  on  that  day; 
the  former  cose,  to-wit,  if  the  plaintiff  have  paid  the 
ant — as  he  would  then  have  to  advance  other  money 
ply  himself — the  measure  of  damages  is  the  value  of 
icle  at  any  time  on  or  after  the  day  of  the  breach.  2 
Jll ;  2  Taunt.  257 ;  Sedgwick  on  Damages,  262. 
h  this  view  of  the  law,  there  is  no  difficulty  about  thiB 
B  of  the  Court  or  the  verdict  of  the  jury,  and  we  affirm 
Igment. 


UB  M.  Renfkoe,  survivor,  plaintiff  in  error,  V8,  Wil- 
liam W.  McDaniel,  defendant  in  error. 

I  indgmeBt  had  beea  obtained  in  a  Common  Law  Court  upon  a 
p^  for  the  sale  of  a  slave  alleged  to  be  unsound,  and  a  bill  was 
^ffpen  and  set  aside  said  judgment,  on  the  ground  that  it  was  a 
ftr  the  sale  of  a  slave:  Held^  that  a  general  demurrer  to 
i'fe  want  of  equity,  was  properly  sustained  by  the  Court  be- 


warranty  of  slave.    Equity.    Before  Judge  WoR- 
Superior  Court.    May  Term,  1869. 
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Pinckard  &  Kenfroe  sold  McDaniel  a  slave;  he  paid  the 
$1,650  00  for  her,  and  they  warranted  her  sound.  In  C 
tober,  1863,  McDaniel  sued  them  for'  a  breach  of  said  m 
ranty,  and  in  May,  1867,  obtained  a  judgment  against  the 
for  $585  50.  Upon  this  judgment  a  fi,  fa.  was  issued 
March,  1869,  and  it  was  levied  up6n  Pinckard^s  propert 
Pinckard  is  dead.  Renfroe,  as  surviving  partner,  by  his  b 
against  McDaniel  and  the  sheriff,  brought  these  facts  tot 
attention  of  the  Chancellor,  and  prayed  for  an  injuncti 
against  said  Ji.  fa.,  because,  as  he  averred,  it  was  found 
upon  a  judgment  which  was  a  debt,  of  which  the  considez 
tion  was  a  slave,  and  was,  therefore,  such  as  could  not 
enforced  in  this  State, 

To  this  bill  a  general  demurrer  was  filed.     It  was  « 
tained,  and  that  is  assigned  as  error. 

Smith  &  Alexander,  for  plaintiff  in  error, 

L.  T,  Downing,  M.  J.  Crawford,  for  defendants  in  err 

Warner,  J, 

This  was  a  bill  filed  6y  the  coniplainant  to  open  and 
aside  a  judgment  obtained  on  a  warranty  for  the  sale  o 
slave,  alleged  to  have  been  unsound  at  the  time  of  the  a 
on  the  ground  that  it  was  a  contract  for  ^  sale  of  a  dau 
contemplated  by  the  Constitution  of  1868.  The  bill  i 
demurred  to  in  the  Court  below,  and  the  demurrer  sustain 
In  our  judgment  there  was  no  error  in  the  judgment  of 
Court  sustaining  the  demurrer,  and  dismissing  the  bill, 
the  statement  of  facts  contained  therein. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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R.  M.  GuNBY  et  al.j  plaintiffs  in  error,  vs.  M.  Bell,  Comp- 
troller General,  defendant  in  error. 

Wlieii  a  bill  was  presented  to  the  Judge  of  the  Superior  Court,  praying 
for  an  injanction  to  restraia  the  collection  of  an  execution  issued  by 
the  Comptroller  General,  against  a  defaulting  tax  collector,  and  his 
Becurities ;  and  after  hearing  the  argument  of  counsel,  on  a  rule  to 
ihovcaose,  the  injanction  was  refused:'  Hdd^  that  if  the  complain- 
ftots  were  entitled  to  have  any  judicial  interference,  in  regard  to  the 
M^end matters  of  which  they  complain,  they  had  as  ample  and  com- 
pjete  remedy  in  the  Common  Law  Court  as  in  a  Court  of  Equity. 

Injanction.  Tax  Collectors.  Before  Judge  Johnson. 
Ckambera,     Muscogee  County.    July,  1869. 

Gunbv  et.  al.y  averred  as  follows:  On  the  25th  of  Septem- 
^f,  1867,  they  with  ouciBrooks,  executed  a  writing,  exhibited. 
It  is  a  bond,  given  on  said  day,  by  Brooks,  as  tax  collector 
'f  said  county,  with  complainants  as  his  securities,  to  Jenkins, 
rovernor,  etc.  It  recited  that  Brooks  was  on  the  3rd  of 
aniiary,  1865,  elected  to  said  office,  for  the  year  1867.  It 
f>und  the  parties  for  his  faithful  execution  of  the  duties  of 
lid  office,  "during  the  time  he  continues  therein,  or  discharges 
Jy  of  the  duties  thereof.")  Bell,  the  Comptroller  General 
*  the  State,  issued  a  fi.  fa.,  upon  said  pretended  bond, 
;ain8t  Brooks,  and  said  securities,  for  $'5,700  00,  and  in- 
flicted the  sheriff  to  levy  it  upon  the  property  of  said  se- 
irities.  They  say  this  fi.  fa.  is  void,  because  there  was  no 
gal  government  in  Georgia,  in  September,  1867  ;  because 
rooks  was  not  elected  to  said  office  oil  the  1st  Monday  in 
inuary,  1865,  there  was  no  law  for  holding  such  election, 
»d,  if  it  was  held,  it  is  void ;  that  if  h^  was  elected  in  1865, 
J  was  not  elected  for  1867,  and  that  said  pretended  bond  is 
»t  SQch  a  statutory  bond  as  would  authorize  the  Comptroller 
eneral  to  issue  Sifi.fa.  against  the  obligors.  They  prayed 
at  the  fi.  fa.  be  enjoined. 

A  rule  was  granted,  calling  on  the  Comptroller  General 
show  cause  why  the  injunction  should  not  issue.  They 
lended  their  bill  by  averring  that  said  fi.  fa.  was  issued 
on  the  tax  assessed  by  the  Convention  of  Georgia,  sitting 
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under  the  Reconstruction  Acts  of  Congress,  and  ordered  to 
be  collected  in  1868  ;  that  when  they  stood  Brooks'  security, 
the  law  required  all  taxes  to  be  assessed  by  the  General  As- 
sembly,  and  they  did  not  undertake  to  secure  the  State  he 
taxes  collected  by  him,  not  assessed  by  the  General  Assembljy 
and  that  long  before  said  Convention  tax  was  levied  and  di- 
rected to  be  collected,  Brooks  had  ceased  to  exercise  the  fboot 
tions  of  said  office,  said  office  was  ended,  and  Brooks  was  no 
longer  tax  collector  of  said  county,  and  his  collection  of  tie 
convention  tax  was  simply  an  usurpation,  and  not  done lif 
him  as  tax  collector. 

After  argument  upon  the  bill  and  amendment^  the  CoBil 
refused  to  grant  the  injunction.  Upon  what  ground  he  pal 
his  judgment,  does  not  appear.  His  refusal  is  assigned  tf 
error. 

M.  H.  Blanpord,  Williams  &  Thornton,  RahsetA 
Ramsey,  for  plaintiffs  in  error. 

Cary  J.  Thornton,  for  defendant,  said  equity  woaW 
correct  the  mistake  in  the  bond;  10th  S.  &  R.,  249;  b 
Story's  Eq.,  sec.  141  ;  Irwin's  Code,  section  156 ;  the/./* 
issued  under  sees.  911,  914,  149,  Irwin's  Code;  the  Convea 
tion  of  1868  could  levy  a  tax. 

Warner,  J. 

This  was  an  application  for  an  injunction  to  restrain  thi 
collection  of  a  taxj?./a.,  issued  by  the  Comptroller  Gum 
of  the  State,  against  a  defaulting  tax  collector  and  his 
ties.  The  injunction  was  refused  by  the  Judge  to  whom 
was  presented,  and  such  refusal  is  assigned  for  error  here, 
our  judgment,  if  the  complainants  were  entitled  to  have 
judicial  interference,  in  regard  to  the  several  matters  of ' 
they  complain,  they  had  as  ample  and  complete  remedy  il 
Common  Law  Court,  as  they  would  have  in  a  Couitj 
Equity.  In  view  of  th^  facts  alleged  in  their  bill,  thea] 
cation  for  an  injunction  was  properly  refused. 

Let  the  judgment  of  the  Court  below  be  aflSrmed. 
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OHN  Carruoi,  plaintiff  in  error,  vs.  The  Atlantic  Fire 
Insurance  Company,  defendant  in  error. 

Hiere  a  policy  of  insarance  contained  a  clause  that  '^  if  any  prior  or 
idbseqaent  insurance  has  been,  or  may  herca&er  be,  made  upon  said 
property,  and  not  consented  to  by  said  company,  in  writing,  this  policy 
ihall  be  null  and  void,"  and  the  policy-holder  notified  the  agents  of 
tlie  company  that  he  would  get  additional  insurance,  and  the  agent 
coBseated,  and  the  insured  acted  upon  that  consent  and  purchased  the 
iniDrance,  the  first  policy  is  not  void,  although  the  consent  of  the 
H^nt  was  not  in  wridng. 

>o  igent  of  an  insurance  company  authorized  to  make  and  revoke  con- 
tncU  of  insurance,  is  the  proper  person  to  give  consent  to  the  pro- 
coring  of  new  insurance,  unless  his  powers  be  restricted  by  the  com- 
ply io  this  respect,  and  the  insured  have  notice  of  the  restriction, 
otiee  of  au  intention  to  get  additional  insurance,  and  consent  thereto 
by  the  agent  of  the  company,  is  sufficient,  under  the  clause  in  this 
policy,  to  justify  the  insured  in  procuring  the  new  insurance,  there 
being  no  fraud.  But  if,  after  this  new  insurance  is  effected,  the  origi- 
ul  policy  be  renewed,  and  no  other  notice  in  fact  be  given  to  the 
*|ent  of  the  new  insurance,  the  insurance  will  or  will  not  be  valid, 
Mcording,  as  from  all  the  facts  and  the  conduct  of  both  the  insured 
uid  the  agent,  the  jury  shall  believe  it  was  or  was  not  the  intent  of 
the  insured  to  commit  a  fraud  by  over-insuring  his  property, 
t  this  case  it  is  by  no  means  clear,  from  the  evidence,  what  the  proper 
^ict  should  be,  and  as  the  Court  below  has  granted  a  new  trial,  we 
^  not  think  he  has  abused  his  discretion,  and  we  affirm  the  judgment. 

Insurance.  Waiver  by  Agent.  Pleading.  New  Trial.  By 
dge  Johnson.    Muscogee  Superior  Court.   August,  1869. 

Qirragi  averred  that  the  Atlantic  Fire  Insurance  Cora- 
gr,  of  Brooklyn,  New  York,  chartereti  by  the  laws  of 
W  York,  and  doing  business,  by  an  agent,  in  Colum- 
^liusoogee  county,  Georgia,  owed  him  $5,000  00  and 
tWty  because  of  a  loss  by  fire;  for  that,  on  the  16th  of 
r,  1866,  in  consideration  of  a  premium  paid  to  said 
(«ud  company  insured  Carrugi's  certain  property, 
by  a  policy  then  delivered  to  him,  upon  the  terms 
ilioDB  specified 'in  said  policy,  for  six  months,  at 
v|NL  By  like  payments  of  premiums  said  policy  was 
the  last  renewal  being  for  the  term  between  the 
1867,   until  the  16th  of  July   of  that 
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year.     One  of  the  conditions  of  said   policy  was,  that  in 
case  of  loss,  the  company  would  pay  the  then  actual  cash 
value  of  the  insured  property.     Another  was:  "  If  any  other 
insurance  has  been,  or  shall  be  hereafter,  made  upon  said 
property,  and  not  consented  to  by  this  company  in  writing, 
this  policy  shall  be  null  and  void.''     Before  this  last  reaewal, 
to-wit:  on  the  first  of  January,  1867,  he  asked  said  agent 
for  $5,000  00  of  additional  insurance;    the  agent  said  he 
would  like  to  give  it,  but  was  not  authorized  to  insure  more 
than  $5,000  00  on  any  property.     Carrugi  told  the  agent 
J  he  would  get  the  additional  insurance  in  some  other  com- 
pany, and  the  agent  consented  that  he  might  do  so,  knowing 
that  had  he  refused,  Carrugi  would,  as  he  was  allowed  bjhis 
policy  to  do,  have  cancelled  said  policy,  and  received  bad[ 
part  of  the  premium  paid.     This  consent  was  a  waiver  of 
said  quoted  condition  in  said  policy,  or  if  not,  equity  would 
now  compel  the  consent  to  be  given  in  writing,  if  neoesBUJt 
and  therefore  equity  will  consider  it  as  already  done.    After 
this  verbal  assent  of  the  agent,  on  the  4th  of  January,  1867f 
Carrugi  obtained  insurance  for  $5,000  00  on  said  property  io 
other  companies.     On  the  24th  of  March,  1867,  the  property 
was  burnt.     Carrugi  made  the  preliminary  proofs  as  required 
by  another  condition  in  said  i)olicy,  and  yet  tlie  defendaai 
refused  to  pay  said  insurance. 

This  petition  was  served  by  leaving  a  copy  of  it  with  Wd 
agent.  The  defendant's  counsel,  at  the  first  term,  moved  tt 
dismiss  the  case,  because,  as  they  contended,  said  defendant 
was  suable  here  only  by  attachment.  This  motion  was  over- 
ruled. 

They  pleaded  non  estfaduJUj  that  Carrugi's  failure  to  git« 
notice  at  the  time  of  the  last  renewal  of  the  other  insurance 
and  having  defendant's  written  consent  thereto,  avoided  th 
policy;  that  it  was  avoided  by  a  condition  therein  thatifthi 
assured  should  not  own  the  property  absolutely  he  should  dih 
close  his  real  interest,  and  have  it  expressed  in  the  policy,  whip 
Carrugi  did  not  do,  though  his  interest  in  all  of  said  insiinj{ 
property  was  not  absolute ;  that  he  could  not  recover,  hetM0 
after  making  the  original  policy  he  had  changed  his  intertl 
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in  it  by  mortgaging  the  property,  and  gave  no  notice  thereof 
to  defendant;  that  one  of  the  conditions  of  said  policy  was, 
that '^  all  fraud,  or  attempt  at  fratid,  by  false  swearing  or 
odierwise,  shall  cause  a  forfeiture  of  claim  on  this  company 
under  this  policy,''  and  that  Carrugi  had  falsely  sworn,  with 
intent  to  defraud  defendant,  by  putting  his  aggregate  loss  at 
$14,307  39  in  his  preliminary  proofs,  and  niaking  up  that 
imouDt  by  swearing  therein  that  he  had  priced  goods  bought 
abroad  at  actual  cost,  where  he  priced  them,  with  freight 
a^ded,  and  his  other  property  at  its  actual  cash  value  when 
bomt;  that  if  bound  at  all  it  should  only  pay  its  pro  raid 
share  of  the  actual  loss. 

Another  condition  of  said  policy  was,  that  in  case  of  loss 
the  oompany  might,  if  it  pleased,  replace  the  property  in 
kind.  On  the  trial  there  was  much  evidence  pro  and  can  as 
to  the  value  of  the  property  insured.  Much  of  it  was  a 
stock  of  groceries  and  furniture,  bedding,  wearing  apparel, 
«tc  Carrugi,  and  members  of  his  family,  were  shown  a  list, 
which  they  said  they  had  made  up  from  memory  shortly  after 
the  fire,  and  some  twenty  months  before  the  trial,  and  while 
testifying  were  asked  if  it  was  correct.  For  instance,  his 
connsel  would  see  on  the  list  "  Peach  Brandy,"  and  would 
tek,  **had  plaintiff  any  peach  brandy?"  Upon  being  an- 
swered "yes,''  he  would  ask  how  much  and  of  what  value. 
As  to  value  and  quantity  the  answer  was  from  the  memory 
tf  the  witness.  This  mode  of  examination  was  objected  to, 
ind  the  objection  was  overruled.  He  and  his  family,  in  this 
liy,  proved  the  specifieil  articles,  some  remembering  part  of 
Ik  articles  and  their  value,  but  none  pretending  to  recol- 
Mtll. 

{;GuTugi  and  his  family  testified  to  the  consent  of  said 
for  him  to  take  out  other  insurance  substantially  as  is 
in  the  petition.     (The  agent  swore  he  did  not,  nor 
have  made  such  consent.)     Defendant's  counsel  ob- 
to  this  testimony,  upon  the  grounds  that  a  verbal  con- 
oot  good,  and  that  an  agent  could  not  make  such 
These  objections  were  overruled.    In  proving  values 
rpofc  them  at  their  retail  prices ;  for  instance^  he  put 
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cigars  which  cast  $100  00  at  $200  00.  This  was  object 
but  allowed  by  the  Court.  Pending  the  argument^  plaii 
counsel  spoke  of  what  would  have  been  shown  by  o 
interrogatories  ruled  out.  Upon  objection^  the  remar 
withdrawn.  Defendant's  attorney,  in  his  speech,  sai 
amount  claimed  by  Carurgi  would  buy  a  principality  in 
Who  is  Carrugi?  (He  was  an  Italian.)  In  the  re] 
plaintiff's  attorney,  he  said,  "Who  is  the  defendant? 
name  is  enough.  Who  knows  but  Meade  <&  Mills,  an< 
who  came  here  with  Wilson's  raid,  compose  this  compa 

Defendant's  counsel  requested  the  Court,  in  writii 
charge  the  jury  that  the  conditions  of  the  policy  were 
ing  on  Carrugi  unless  the  Company  had  waived  them 
in  estimating  loss  they  should  find  what  it  would  ( 
replace  the  goods  in  stcUu  qxio,  and  not  their  retail  val 
that  would  include  profits;  that  parol  notice  that  he 
get  other  insurance  was  insufficient  under  said  quoted  < 
tion  in  the  policy,  nor  would  the  parol  agreement  set 
the  petition  avoid  that  condition,  but  there  must  be 
notice  of  said  other  insurance  having  been  obtained ;  tl 
agent  can  only  bind  the  principal  within  the  scope 
authority,  and  an  agent  of  an  insurance  company  has  i 
plied  authority  to  change  its  written  contracts ;  he  mus 
express  authority.     The  Court  refused  so  to  charge.     E 
these  requests  they  also  requested  the  Court,  in  writi 
charge  the  jury,  that  an  attempt  to  defraud  defendant 
over  valuation  of  the  property  insured,   by  attempt! 
prove  an  over  valuation  of  the  property  lost,  avoidc 
policy.     JFrom  the  positibn  of  this  request  on  the  pap 
Court  overlooked  it,  and  did  not  so  charge.     Whet 
would  have  charged  it,  had  he  noticed  it,  does  not  -a 
His  attention  was  not  called  to  it  till  after  the  verdict. 

The  Court  charged  the  jury  that  if  Carrugi  had  thef 
verbal  consent  to  insure  his  property  in  other  coraj 
that  subsequent  insurance  did  not  work  a  forfeiture,  alt 
no  notice  of  this  additional  insurance  was  given  to  the 
after  it  was  made. 

Aft;er  the  argument,  but  before  the  charge,  the  jur] 
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permitted  to  go  to  dinnery  being  enjoined  not  to  make  up 
aoy  opinion  till  thej  bad  beard  tbe  charge  of  the  Court, 
Bor  to  converse  with  any  one,  or  with  each  other,  about  the 
else.  One  of  Camigi's  counsel  accidentally  went  out  with 
the jaiy,  and  was  walking  between  two  of  them.  A  citizen 
joined  the  three,  and  remarked,  '*  These  insurance  companies 
are  swindling  concerns;  I'm  down  on  them.''  Nobody  made 
any  reply  to  this. 

The  jury  foujnd  $4,625,  principal,  besides  interest,  for  Car- 
mgL  Defendant's  counsel  moved  for  a  new  trial  upon  the 
grounds,  that  the  Court  erred  in  permitting  the  witnesses  ex- 
amined by  said  list,  as  they  were;  in  allowing  evidence  of 
the  verbal  assent  of  the  agent  for  other  insurance;  in  allow- 
iif  proof  of  the  retail  prices  of  his  goods;  in  refusing  to 
diaige  as  requested  and  in  charging  as  he  did ;  and  because 
the  said  remarks  by  counsel  in  argument^  and  the  remarks 
hy  a  citizen,  in  hearing  of  two  jurors,  were  calculated  to  pre- 
judice the  jury  against  the  defendant,  and  because  the  verdict 
was  against  the  weight  of  the  evidence.  Judge  Johnson 
granted  a  new  trial  without  stating  upon  what  ground  he 
pnt  it.    Tins  is  assigned  as  error. 

Bensing,  Ramsey  &  Russell,  for  plaintiff  in  error,  said 
the  examination  by  lists  was  not  wrong:  Irwin's  Code,  sec. 
3809.  Retail  prices  were  admissible  to  show  "  cash  value :" 
Hoffman  vs.  ^tna  Ins.  Co.,  1  Robt..  N.  Y.,  501-32 ;  N.  Y., 
tt5;  Dig.  F.  Ins.  Dec.,  2d  ed.,  207,  sec.  29  ;  Irwin's  Code, 
;  »c.  2773.  Assured  entitled  to  interest :  5  Penn.  St.  R.  183; 
F.  Ins.,  2d  ed.,  268,  sec.  5.  The  verbal  power  was 
:  Irwin's  Code,  sec.  3763;  1  Parsons  on  Ins.  145;  Goss 
Mynet,  B.  &  Aid.,  58;  19  How.  R.,  318;  Ch.  on  Con., 
;  Fleming  vs.  Gilbert,  3  John.  R.  Issuing  policy  after 
of  other  insurance  is  waiver  of  endorsement  in  writing 
estoppel,  16  Md.,  260 ;  Dig.  F.  Ins.,  413,  section  83 
89 ;  436,  sec.  27 ;  443,  sec.  4 ;  4  Bosw.  N.  Y. 
vs.  M.  F.  In.  Co.,  20  Barb.  N.  Y.  C.  In.  Co.,  vs.  N. 
Ooi.  Any  condition  may  be  waived :  Dig.  F.  Ins.  De- 
iHttl^aecs.  4  to  24,  inclusive,  page  Sb,  sec  64,  page  637^ 
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Bees.  3  to  32,  inclusive.  An  agent  may  make  the  wa 
Irwin's  Code,  sees.  1679,  2170,  2174,  2175.  Said  Dige 
34,  sees.  7,  11,  12,  16,  20,  23,  44,  46,  48,  52,  53,  67,  5f 
63, 64,  65,  pages  176,  177,  sees.  2  and  3  ;  641,  sees.  20, 23 
31 ;  637,  sees.  4, 8,  9,  10,  24 ;  1  Par.  on  In.,  36,  37,  and 
cited.  If  notiee  was  not  given  because  of  agent's  fault,  p 
tiff  excuse<l :  Irwin's  Code,  sec.  2822  ;  Ch.  on  Con., 
Estoppel,  sees.  2915,  3700;  parol  to  change  writing,  sc 
3753.  If  consent  need  be  in  writing,  it  was  to  be  consi< 
as  done :  Sec.  3031 ;  Dig.  F.  In.  Dec.,  412,  sees.  83,  89, 
lb.,  254,  sec.  12.  The  other  policies  contained  like  ch 
and  no  notice  was  given  to  those  companies ;  if  they 
void,  then  there  was  no  other  insurance  as  against  defeo< 
Dig.  F.  Ins.  Co.,  393,  sees.  40,  45,  51,  82,  84,  90,  96, 
109. 

Moses  &  Gerrard,  for  defendant,  furnished  no  bri 
the  Reporter. 

McCay,  J. 

This  is  an  important  question,  one,  within  t\^  last 
years,  of  very  common  occurrence,  but  never  ^yet  disti 
before  this  Court.  Insurance  agents,  of  whom  every  hj 
has  its  supply,  are  very  anxious  to  take  risks,  and  our  p 
are  too  prone  to  trust  entirely  to  them,  as  to  what  it  is  d 
sary  to  do  to  comply  with  the  terms  and  regulations  of 
companies.  A  man  frankly  informs  the  agent  that  h 
already  one  insurance,  and  desires  another.  Perfect 
faith  exists  on  his  part.  He  tells  the  truth  and  the  \ 
tru^h.  He  trusts  the  preparation  of  the  papers  to  the  a 
and  finds,  when  a  Idss  occurs,  that  because  the  agenl 
failed  to  enter  in  writing  upon  the  policy  the  fact  tha 
company  is  aware  of,  and  consents  to,  the  prior  insurano 
policy  is  said  to  be  void.  So  too,  after  the  policy  has  is 
he  desires  additional  insurance;  he  informs  the  agent 
he  approves  and  consents,  and  the  insured,  thinking  all  i 
takes  new  risks,  pays  out  his  money,  and  at  the  very  tit 
feels  that  he  has  made  himself  doubly  safe,  he  has  only 
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hat  which  makes  bis  policy  void.  Th|s  is  an  every  day  oo- 
nrrence,  and  arises  from  the  introduction  of  this  new  clause, 
mlj  lately  thought  of^  in  insurance  policies. 

We  have  given  this  matter  great  consideration,  and  have 
»me  to  the  conclusion,  that,  if  the  agent  be,  in  fact,  informed, 
uiddo,  in  fact,  consent,  and  the  insured,  relying  on  that  con- 
sent, do,  in  good  faith,  pay  out  his  money,  it  does  not  make 
the  policy  void. 

The  company,  in  this  case,  is  a  foreign  corporation,  its 
igenthere  is  its  representative,  and  is  a  general  agent,  for  all 
the  purposes  of  taking  and  revoking  risks;  prima  facie,  those 
vhodeal  with  the  agent,  in  the  line  of  the  business,  have  a 
right  to  consider  him  as  authorized  to  do  and  consent  to  all 
8ict8,  within  the  scope  of  the  business.  Consent  to  a  prior 
)r  subsequent  insurance,  is  within  that  scope,  as  the  every  day 
practice  of  the  country  proves,  and  if  an  agent  does,  in  fact, 
» consent,  and  the  insured,  in  good  faith,  acts  upon  it,  we 
think  it  is  fraud  upon  the  insured  for  the  company  to  set  up 
ihatthey  had  stipulated  this  consent  to  be  in  writing. 

It  will  be  noticed  that  this  stipulation  has  nothing  really 
0  do  with  the  contract  of  instance.  Double  insurances  are 
wfectly  legal.  They  are,  in  fact,  an  advantage  to  the  com- 
^Jf  since,  in  case  of  loss,  they  can  compel  a  division  of  the 
OSS.  The  only  object  of  this  clause,  at  least  the  only  legiti- 
mate object,  is  to  guard  against  the  over  insurance  of  the  proper- 
^,and  the  consequent  temptation  to  crimes.  But  when  it  af- 
nuatively  appears  that  the  consent  was  given,  and  that  the 
isured  has  acted  upon  it,  we  think  it  would  but  be  the  per- 
itration  of  a  fraud  to  permit  the  company  to  take  advan- 
ce of  its  own  wrong,  and  escape  liability,  because  its  agent 
3  failed  to  do  his  dutv  to  the  insured. 
For  myself,  1  am  of  opinion  that  such  stipulations  are 
id.  Parties  may  stipulate  as  they  please,  in  their  contracts, 
to  the  several  rights  and  obligations  of  each,  but  the  mode 

which  it  shall  bo  proven  whether  or  not  there  has  been  a 
ach  ,or  performance  of  those  stipulations,  is  matter  to  be 
ulated  by  law,  and  not  by  the  stipulations  of  the  parties. 
liether  parol  eviclence  is  admissable  to  prove  the  facts,  or 
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whether  they  can  only  be  proven  by  writing,  it  seems  to  me 
is  regulated  by  law,  on  grounds  of  public  policy,  and  for  the 
public  couvenience,  and  is  not  matter  of  stipulation.  Would 
a  promissory  note  from  A  to  B,  stipulating  that  no  proof  of 
its  discharge  should  be  taken,  unless  it  were  proven  by  two 
witnesses,  be  binding  ?  Would  a  contract,  to  be  performed 
on  a  certain  day,  and  stipulating  that  the  day  should  not  be 
altered,  by  a  subsequent  contract,  without  proof  in  writing 
signed  by  the  obligee,  bind  the  obligor,  if,  in  fact,  for  a  nev 
consideration,  there  should  be  a  change  of  the  day,  and  no 
writing  be  taken?  I  think  not,  and  I  think  these  stipalt- 
tions  stand  on  the  same  footing.  It  is  an  attempt  to  change 
the  rules  of  evidence,  to  make  a  new  law,  to  r^ultte  the 
proceeilings  of  the  Courts.  Tliis  is  not  like  the  execution  of 
a  promise,  which  contains  limitations  as  to  the  mode  of  its 
exercise.  This  is  a  simple  attempt  to  change  the  mode  bf 
which  the  Courts  should  arrive  at  whether  there  has  been  a 
performance  or  breach  of  a  contract.  In  my  judgment,  pir- 
ties  cannot  do  tliat.  Such  rules  and  modes  are  r^ulated  If 
law,  on  grounds  of  public  policy.  They  Alight  as  well  stipu- 
late that  the  flict  of  consent  should  be  proven  only  by  the 
personal  attendance  of  the  witness,  and  not  by  interrogatorieSy 
or  that  it  should  not  be  proven,  as  our  law  now  permits,  hf 
the  parties. 

The  judgment  of  the  Court,  in  this  case,  is,  however,  pnfe 
upon  the  ground  that  it  would  be  a  fraud  upon  the  righto  of 
the  insured,  after  he  has  gdt  the  consent  of  the  agent,  and 
acted  upon  it,  to  insist  upon  the  written  consent.  The  ieeoa 
before  the  jury,  in  this  case,  is  wholly  one  of  bona  fides,  H 
there  was  an  intent,  on  the  part  of  Carrugi,  to  defraud,  aal 
matter  of  course  the  policy  is  void.  It  is  the  essence  of  thetf 
contracts  that  there  should  be  the  utmost  good  faith,  andthii 
on  grounds  of  public  policy,  independent  of  the  rights  of  tfce 
parties  iu  the  particular  case. 

It  must  be  a  strong  case,  to  induce  us  to  interfere  with  ibl 
discretion  of  the  Court,  in  motions  ibr  new  trial.  -The  lit 
gives  him  a  discretion.  He  has  opportunities  for  knowledge 
about  the  witnesses,  and  the  degree  of  credit  to  be  given 
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them,  whioh  caDoot  be  gotten  before  this  Court.     We  do  not 
think  he  has  abused  his  discretion  in  this  case. 
Judgment  affirmed. 


P.  B.  Bowdre,  trustee,  plaintiff  in  error,  m.  the  Macon 
AND  Brunswick  Railroad  Company,  defendant  in 
error. 

When  on  the  trial  of  an  issue  as  to  the  amount  due  on  a  '^  Confederate 
.  eoQtnict,"  under  the  Ordinance  of  1865,  the  plaintifiT  proposed  to  prove 
bji  witness  that  the  defendant  had  invested  the  Confederate  monej 
Kcetved  from 'the  plaintiff,  in  cotton,  at  ten  and  twenty  cents  per 
{NHind,  and  got  for  it  forty  cents,  after  the  war,  which  evidence,  so  pro- 
posed to  he  offered,  was  rejected  by  the  Court :  Hdd^  that  it  was  not 
enw  in  the  Court  to  reject  the  evidence. 
AltboQgh  the  Court  may  give  a  wrong  reason  for  its  judgment,  still,  if 
^judgment  is  right,  this  Court  will  not  Averse  it. 

Confederate  Currency.  Scah'ng  Ordinance.  New  Trial. 
Before  Judge  Cole.  Bibb  Superior  Court.  May  Term, 
1869. 

Bowdre,  as  trustee  for  Edmund  Fitzgerald,  held  certain 
"Onds  of  the  Macon  &  Brunswick  Railroad  Company,  dated 
^  1862,  bearing  interest,  payable  semi-annually,  which  bonds 
"^^^  secured  by  mortgage  on  said  company's  real  and  per- 
gonal property.  In  October,  1868,  $2,205  00  of  said  interest 
Wm  due  and  unpaid,  said  mortgage  was  foreclosed,  and  the 
mortgage  ji.  fa,  was  levied  on  certain  personal  property  of 
he  company.  The  proceeding  was  opposed  by  the  company 
!pon  the  allegations  that  said  bonds  and  mortgage  were  given 
>r  a  loan  of  Confederate  currency  made  by  Fitzgerald  to  said 
)mpauy,  on  the  26th  of  March,  1863,  when  five  dollars  of 
ich  currency  was  worth  but  one  of  gold,  and  therefore  the 
Doont  should  be  razeed,  under  the  scaling  Ordinance  of  No- 
;Diber  18th,  1865 ;  and  that  said  loan  was  contrary  to  the 
WB  and  public  policy  of  the  United  States. 
The  affidavit  and  judgment,  the  fi.  fa.  and  levy  being  in^ 
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evidence,  plaintiff  closed.  The  defendant  read  in  evi 
the  bonds,  the  coupons  from  which  were  the  basis  ol 
foreclosure,  of  which  a  sufficiently  substantial  discripti 
given  above,  except  that  on  their  faces  they  were  payal 
"the  lawful  money  of  the  Confederate  States  of  Ame 
The  President  of  the  company  then  testifies  that  pli 
bought  said  bonds,  in  1863,  at  seven  per  cent,  premiui 
Confederate  currency,  then  worth  but  one-fifth  as  mi 
specie.  .  He  was  asked,  by  plaintiff,  if  the  company  di 
invest  said  Confederate  currency  in  cotton,  at  ten  and  t 
cents  per  pound,  for  which  it  got  forty  cents  per  pound 
the  war.  The  question  was  objected  to  and  the  objectio 
sustained.  The  Judge  remarked,  that  but  for  said  Ordii 
such  bonds,  so  purchased  from  the  company,  would  ha 
validity.  The  jury  found  for  plaintiff  only  $471  87, 
specie  basis.  Said  remark  and  the  refusal  to, allow  said 
tion  answered,  are  assigned  as  error. 

W.  PoE,  S.  Hall,  for  plaintiff  in  error. 

WnrrTLE  &  Gustin,  for  defendant. 

Warner,  J. 

The  error  assigned  t6  the  judgment  of  the  Court  bel< 
this  case,  is  the  refusal  to  allow  the  president  of  the  cor 
to  be  asked  by  plaintiff's  counsel,  "if  the  company  di 
invest  said  Confederate  currency  in  cotton,  at  ten  audi 
cents  per  pound,  for  which  it  got  forty  cents  per  pound 
the  war."  In  sustaining  the  objection  to  this  evidenc 
Court  remarked,  that  "but  for  the  Ordinance,  such  1 
so  purchased  from  the  company,  would  have  no  vali 
This  is  also  assigned  as  error.  In  our  judgment,  the  qu 
proposed  to  the  witness  was  not  admissible  under  the 
sions  of  the  Ordinance  of  1865. 

Although  the  Court  may  have  given  a  wrong  reasi 
its  judgment,  still,  if  the  judgment  of  the  Court  was 
upon  the  question,  this  Court  will  not  reverse  it  oi 
ground. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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John  J.  Bj^gwell  and  Wife,  plaintiffs  in  error,  v%.  James 

M.  Head,  defendant  in  error. 

A  b31,  praying  for  an  injanction,  was  presented  to  the  Jndge  in  vacation 
for  hifl  sanction,  which  was  refused :  Held,  that,  as  the  complainant 
bad  a  complete  and  adequate  remedy  at  law  in  regard  to  the  several 
matters,  as  charged  and  set  forth  in  his  bill  of  complaint,  the  injunc- 
tion prayed  for  was  properly  refused. 

loJQDction.   By  Judge  Green;   Spalding  County.   Cham- 
bePB.   September,  1869. 

In  1863,  Head  held  six  notes,  made  by  Bagwell,  for  $300  00 
in  the  aggr^ate,  and  agreed  that  if  Bagwell  would  pay  him 
daring  that  year  he  would  receive  the  amount  in  Confederate 
coirency.  Bagwell  sold  part  of  the  land  on  which  he  lived 
b>  raise  said  currency,  and  tendered  it  to  one  Camp,  Head's 
Ather-in-law  and  agent,  in  December,  1863;  but  Camp  re- 
fused to  receive  it,  saying  he  did  not  have  the  notes,  nor 
know  whether  the  sum  tendereii  was  the  correct  amount.  In 
lumber,  1865,  Head  told  Bagwell  that  he.  Head,  would 
nave  accepted  his'  said  tender  had  he  been  present  when  it 
^  made.  Head  sued  Bagwell  iii  April,  1866,  on  said  notes 
m  a  Justice's  Court.  Bagwell  was  ignorant,  and  was  advised 
^1  an  attorney  to  let  the  suits  proceed,  and  object  when  his 
property  was  about  to  be  sold.  In  March,  1866,  judgments 
^ere  entered  on  said  notes,  and  in  September,  1866,7i./a«. 
Jasaed  upon  said  judgments.  One  of  the  ji.  fas,  did  not 
sW  firom  what  Court  it  issued,  a'hd  it  was  not  stated  in 
^Aer  of  two  others  of  them  when  said  judgments  were 
obtained.  In  June,  1867,  one  Johnson,  a  bailiff,  levied  said 
^/(M.  upon  a  wagon,  and  in  May,  1867,  levied  one  of  them 
M  one  hundred  acres  of  land,  now  claimed  as  his  homestead, 
md  in  June,  1867,  levied  the  others  on  the  land  without  hav- 
Dg  disposed  of  the  levy  on  said  w^gon.  Bagwell  filed  his 
ffidavit  that  these  ji./cw.  were  proceeding  illegally,  because 
le  debts  w^re  contracted  prior  to  June,  1865,  and  were  pro- 
ibiied  from  being  enforced  by  the  17th  section  of  the  5th 
rticle  of  the  Constitution  of  1868,  and  the  order  of  Gen- 
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validity.     The  jury  found   (•■[■ 
specie  basis.     Said  remark  aii'' 
tion  answered,  arc  assi{;ni'd  :>- 


.  i  totht 


i-Lil,  aod  S 

:^ie  trial,  in  J 

Jcctioiu,  anda 

.-iingtolaw.    Tk 

.  s  irifii  have.     Tk 

.--  :iiaC  the  Jnstioe  i^ 

.  Slid  ads  were  Totd.  bai 

i'-il gownmeot  iatU 

a  diaa  atetement^  pa 

:«..  ziat  the  jodgments  be  t 

the  DotByH 


\y.  PoE,  S.  Hall,  for  pi. 

WlIlTTLB  &  GUSTIS,  tor- 
AVarner,  J. 

The  error  assignet]  trt  H*"' 
this  ciso,  is  the  refuMl  f«  ■^■«««*  fi"  ^    The  Ci- 
to  be  asked  by  plaintiiPs  «««•  *•  ""«7  *»  ■** 
invest  said  Confederate*-****^"" 
cents  wr  poiiiid,  for  w  i»„„  e„    .  ■  ^--_  - 

the  war."    In  sustain!'!  '       *" 

Court  rcmarke<l,  tli^^^^^  ^^feoj^t  ;„  ^„p,_ 
so  purchased  from  f"" 
This  is  also  assigned 
proposed  to  the  witi 
sioiis  of  the  0«Ji-«**»"°f*,"'  "■"  "«.!'»"» 

AW,™b1.  tl»C<»i<i'll,     ""  •  <»°P''<«  "d  d 
J     .    ,    ^      ,     ,,j      .^f^  ID  toe  aveial  matters  cfaaigi 


bdow  be  affirmed. 


•    ■,     "!,.-• 


■    1 


'T^ERM,  1869.        147 


.Charles 


the  defendant,  to 
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•archased  and  worth- 

of  the  case,  found  a 

uart  will  not  control  the 

grant  a  new  trial,  when 

u  stain  the  verdict,  and  no 
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iiEJSN.     Newton  Superior 


sued  Strong  for  the  price  of 

<  .sold  him  in  1866.    He  pleaded 

lamtifis  represented  the  guano  as 

fact  it  was  wortiiless.    There  was 

as  to  the  delivery,  or  price ;  plain- 

rhat  it  was  genuine  Phoenix  Guano, 

i/er,  that  plaintiffs  had  sold  it  since 

Li^eneral  satisfaction,  and  said  it  some- 

>f  improper  use,  or  drought,  and  that 

■  •  » 

' ,  one  witness  said  he  used  such  as  a  manure 
worthless.     Another  said  he  bought  some 
■JO,  it  was  impure,  had  brick  dust,  etc.,  in  it, 
.  --.     Another  said  he  bought  some  said  to  be 
J.'  .  nnd  it  was  worthless.    Strong  testified  how 
)i|  that  it  was  worthless.    Two  of  his  neighbors  said 
g's  crop  no  good,  and  one  oi  them  said  his  unma- 
aeparatcd  only  by  a  fence  from  Strong's,  where  this 
used,  bore  as  good  a  crop  as  Strong's  did. 
iporison  of  crops  and  the  evidence  of  use  of  such 
I860y  were  objected  to,  but  allowed  by  the  Court, 
told  how  Strong  used  the  article^  the 
li  the  nature  of  the  seasonBy 


ijr. 
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In  rebuttal,  plaintiff  proved  what  they  had  represented  as 
to  said  article,  examined  over  a  dozen  witnesses,  who  had,m 
different  counties^  used  the  article,  bought  of  them  in  1866, 
and  found  it  a  good  manure^  and  one  who  said  he  thought  it 
did  good  on  Strong's  land.  The  jury  found  for  the  defend- 
ant The  plaintiff's  attorneys  moved  for  a  new  trial,  upon 
the  ground  that  the  Court  erred  in  allowing  the  evidence 
objected  to  above^  and  because  the  verdict  was  strongly  and 
decidedly  against  the  weight  of  the  evidence.  The  Coart  re- 
fused a  new  trial^  and  that  is  assigned  as  error. 

A.  B.  SiMMS,  J.  J.  Floyd,  for  plaintiffs  in  error. 

Clark  &  Pace,  for  defendant. 

Warner,  J. 

This  Court  has  repeatedly  ruled,  that  it  will  not  control 
the  discretion  of  the  Court  below,  in  refusing  to  grant  a  new 
trial,  when  there  issuflScient  evidence  in  the  record  to  sustain 
the  verdict,  and  no  rule  of  law  is  violated,  in  allowing  th€ 
evidence  to  go  to  the  jury,  or  in  the  charge  of  the  Coo**" 
There  is  sufficient  evidence  in  this  record  to  sustain  the  ver- 
dict which  the  jury  have  found. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Harry  Camp,  trustee,  plaintiff  in  error,  vs,  Daniel  3*» 

Baker,  defendant  in  error. 

On  the  trial  of  a  scire  facias  to  revive  a  dormant  judgment,  the  defeai* 
ant  therein  offered  evidence  to  prove  that  the  notes  upon  which  ^ 
judgment  was  obtained  were  paid  off  before  the  rendition  of  thejtEtdg- 
ment,  which  evidence  was  rejected  by  the  Court:  Held,  that  the  en* 
dence  so  offered,  without  wore,  was  properly  rejected  by  the  Gooxi 
below. 

Dormant  judgment.     Evidence.     Before  Judge  Gr£S7. 
Newton  Superior  Court.     September,  1869. 
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In  JoDe,  1860,  Baker  obtained  a  judgment  in  said  county 
against  Harry  Camp,  trustee  for  Sarah  A  Camp,  principal, 
and  one  Johnson,  security,  which  became  dormant.  Scire 
facias  was  issued  for  its  revival.  Camp  pleaded  that  the 
note  upon  which  said  judgment  was  founded  was  paid  before 
jodgment,  an^d  claimed  the  benefit  of  the  Relief  Law.  At 
the  trial,  Camp's  attorney  moved  to  continue  said  cause,,  be* 
cause  of  the  absence  of  a  witness  by  whom  he  could  prove 
said  payment.  The  continuance  was  refused.  He  then  of- 
fered to  prove  it  by  another  witness,  but  the  Court  held  that 
the  evidence  was  Jnadmissible.     No  other  evidence  was  of- 

'    feed  and  the  judgment  was  revived. 

The  refusal  to  continue  and  the  ruling  out  said  evidence, 

L    are  assigned  as  error. 

[      A.  B.  SiMMS,  for  plaintiff  in  error. 
W.  W.  Clabk,  for  defendant. 

Warner,  J.  , 

The  error  complained  of  in  this  case  is,  that  the  Court  re- 
naed  to  allow  the  defendant,  on  the  trial  of  a  scire  facias,  to 
^ivesL  dormant  judgment,  to  prove  that  the  notes  upon 
^hich  the  judgment  was  obtained  had  been  paid  off  before 
^e  rendition  of  the  judgment.  There  was  no  error  in  the 
Court  below  in  rejecting  the  evidence  offered. 
Lei  the  judgment  of  the  Court  below  be  affirmed. 
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R.  H.  Jackson,  administrator,  plaintiff  in  error,  vs.  Nahct 
Jackson,  administratrix,  defendant  in  error. 

A  suit  was  instituted  on  a  note  by  Nancy  Jackson,  administratrix  of 
James  Jackson,  against  Robert  H.  Jackson,  administrator  of  Alfitl 
Jackson,  and  on  the  trial  thereof  Nancy  Jackson  was  offered  tit 
witness  in  relation  to  certain  transactions  which  took  place  afterthe 
death  of  the  respective  intestates,  touching  the  payment  of  the  soUk 
and  other, matters  connected  therewith:  Held,  that  Nancy  JackM 
was  a  competent  witness  under  the  provisions  of  the  Code,  bat.tUt 
she  could  not  testify  as  to  any  facts  which  came  to  her  knowledge  I7 
reason  of  the  confidential  relation  of  husband  and  wife  dariof  htt 
coverture  as  the  wife  of  the  intestate. 

When  there  were  three  credits  on  the  note  sued  on,  one  of  which  mi 
uncertain  and  doubtful  as  to  the  amount  and  date  theieof,  and  the 
jury  found  a  verdict  for  the  plaintiff  for  principal,  interest  and  coifi! 
Held,  that  the  verdict  was  not  sufficiently  certain,  according  to  ttl 
facts  in  this  case,  to  authorize  a  judgment  to  be  entered  thereon  fiff 
any  definite  sum.  /  ^         - 

When,  on  the  trial  of  a  case,  one  of  the  jurors  appeared  in  the  monisc 
to  be  intoxicated,  and  the  attention  of  the  Court  having  been  eiHed 
to  his  condition,  and  the  parties  litigant  consented,  to  let  him  reatti 
on  the  jury,  and  try  the  case  in  his  then  condition,  but  it  appevtby 
the  affidavits  of  the  bailiff  and^  others,  that,  after  the  jury  had  hott 
charged  with  the  case  in  the  evening  of  the  same  day,  he  left  the  jtiT 
and  drank  more  liquor,  and  otherwise  misbehaved,  that  he  convened 
with  persons  during  the  trial  in  relation  thereto,  and  said  "thithi 
was  against  the  defendant  because  he  was  a  war  man,"  which  hxlHM 
not  come  to  the  knowledge  of  the  defendant  until  after  the  triil! 
Heldf  that  by  consenting  to  take  the  juror  in  the  morning  in  hiithit 
intoxicated  condition,  the  defendant  did  not  consent  that  he  ihoiiM 
drink  any  more  ardent  spirits,  nor  can  such  consent  be  constraediB 
as  to  sanction  his  subsequent  improper  conduct  in  the  evening,  ifttf 
being  charged  with  the  case.  Besides,  he  was  a  prejudiced^  and  ^ 
an  impartial  juror,  and  according  to  the  ruling  of  this  Court  in  ^ 
lock  vs.  Phillips f  88/ A  Georgia  Reports ,  216,  the  verdict  should  hf* 
been  set  aside. 

Competency  of  wife.  Misconduct  of  juror.  Unoertain^* 
Before  Judge  Bigby.  Heard  Superior  Court.  March  Ten»i 
1869. 

On  the  9th  of  February,  1863,  A.  H.  Jackson  gave  to 
James  Jackson  his  promissory  note  for  $5,216  32-100,  da««* 
one  day  afler  date.     They  died.     Nancy  Jackson  admini*' 
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]%d  upon  James  Jackson's  estate,  she  being  his  widow,  and 
..  H.  Jackson  administered  upon  the  estate  of  A.  H.  Jack- 
m.  She,  as  administratrix,  sued  R.  H.  Jackson,  as  admin- 
irator,  on  said  note.  The  defence  was  an  effort  to  scale  it 
nder  the  Ordinance  of  1865,  and  to  reduce  it  under  the 
Wief  Act  of  1868. 

The  trial  began  in  the  evening.  Plaintiff's  counsel  read 
a  evidence  the  note.  ^  On  it  were  credits  as  follows :  "  Re- 
dved  18th  March,  1863,  two  thousand  one  hundred  and  fifty- 
wo  60-100  dollars,  it  bein^  for  twenty  bales  of  cotton  sold 
« the  18th  March,  1863.  James  Jackson.''  "Received 
even  hundred  dollars,  in  part  payment  on  the  within  note. 
Ipril 25th,  1866.  Nancy  Jackson,  administratrix."  There 
VIS  also  on  it,  in  pencil  mark,  writing  as  follows:  "Received 
>&the  within  note  the  amount  of  my  cotton  at  twenty  cents 
)er  pound.  March  18th,"  with  the  additions  of  the  fig- 
W8  "  186,"  followed  by  another  figure,  which  plaintiff's 
lOQDsel  thought  was  a  3,  but  which  defendant's  counsel  con- 
ned was  a  4  or  a  5.  Plaintiff's  counsel  introduced  evidence 
ending  to  show  that  this  note  was  in  reuewal  of  an  ante 
^um  note  given  for  land. 

Court  adjourned  till  next  morning.  When  the  jury  re- 
fisembled,  one  of  them  was  drunk.  The  Court  called  the 
^tion  of  counsel  upon  both  sides  to  this,  and  inquired 
'hat  they  would  do.  Judge  Featherston,  one  of  defendant's 
OQiuel,  said  he  was  willing  to  let  him  remain  on  the  jury, 
ind  plaintiff's  counsel  consented.  The  juror  was  then  so 
IniDk  that  it*  was  plain  that  he  was  incompetent.  The  Court 
hen  fined  the  juror  $15  00.  Judge  Bigham,  also  counsel 
<^  defendant,  asked  the  Court  to  put  his  order  in  the  shape 
'fa  rale  nisi  and  let  the  juror  show  cause  next  morning,  as 
le  might  get  into  a  condition  by  that  time  to  explain  his 
ondnct. 

Upon  said  consent  of  counsel,  the  Court  ordered  the  cause 
'^proceed  with  the  drunken  man  on  the  jury.  During  the 
djoarnment  for  dinner  said  juror  again  drank  liquor,  and 
^versed  with  persons,  and  said  that  he  "  was  against  de- 
Bodant,  jbecause  he  -was  a  war  man."    Defendant  testified  lo 
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facts  tending  to  show  that  plaintiff  agreed  that  said  not 
should  be  scaled,  and  that  said  payment  to  her  was  to  hav 
been  accepted  as  a  full  payment  of  the  note.  Plaintiff,  oi 
her  own  behalf,  testified,  denying  such  an  understanding  aoc 
stating  facts  learned  by  her  while  attending  to  her  husband'f 
business  for  him  in  his  lifetime,  touching  the  consideraticm, 
etc.  This  was  allowed,  though  she  was  objected  to  upon  the 
ground  that  she  was  incompetent.  Other  testimony  was  in- 
troduced pro  and  con  as  to  the  value  of  the  land,  the  facts 
and  circumstances  of  the  trade,  the  loss  of  property  by  defend- 
ant, etc.  The  case  was  argued,  the  jury  was  charged,  and 
retired  about  sundown  to  make  up  their  verdict.  Before  die 
jury  began  considering  the  cause,  said  juror,  without  the  coo- 
sent  of  the  bailiff  in  charge  of  the  jury,  biit  against  Iiil 
remonstrance,  went  to  a  grocery,  took  another  drink,  and 
then  returned  to  the  jury-room.  His  only  misconduct  in  tin 
room  appeal's  to  be,  that  he  tried  to  get  out  to  get  mow 
liquor.  One  of  the  jurors  swore  that  he  thought  thattltt 
drunken  man  understood  the  cause  as  well,  if  not  bett^yiD 
the  jury-room  than  when  on  the  trial.  The  verdict  returned 
was  "  in  favor  of  plaintiff  for  principal,  interest  and  oa^ 
and  without  any  explanation  of  it,  judgment  was  entered  op 
for  $3,077  58,  principal,  $623  93,  for  interest,  up  to  19th oif 
March,  1869,  and  costs  of  suit. 

Defendant's  counsel  moved  for  a  new  trial  upon  the  groundl 
that  Nancy  Jackson  should  not  have  been  allowed  to  teetifyf 
because  of  the  uncertainty  of  the  verdict,  and  becstuse  of  thi 
misconduct  of  said  juror,  and  they  showed  the  said  miscon- 
auct,  and  that  all  of  it  which  occurred  after  the  conseotM 
keep  him  on  the  jury  came  to  the  knowledge  of  the  deieocK 
ant  and  his  counsel  after  the  verdict  was  rendered. .  Thene* 
trial  was  refused,  and  error  was  assigned  upon  each  of  nil 
grounds,  and  many  others  not  passed  upon  here.  'i 

None  of  the  evidence  was  in  the  bill  of  exoeptionSy  ylk 
identified  by  the  Judge,  but  this  was  waived  by  attorn^  ft^ 
defendant  in  error.  i 

4 

•  In 
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L  H.  Fbatherston,  B.  H.  Bingham,  C.  W.  Mabry, 
for  plaintiff  in  error,  cited :  as  to  competency  of  the  widow : 
Irwin's  Code,  section  3744,  3788  ;  2  Starkie,  399 ;  1st  Gr. 
£?.,  384;  as  to  the  misconduct  of  the  drunk  juror,  15th 
GtuR.Sg;  11th,  444;  24th,  269;  26th,  528;  37th,  333; 
38th,  416 ;  Graham  &  W.  on  N.  Trials,  382-3-4-5, 561-2-3. 

Speer'  &  Speer,  for  defendant,  replied:  as  towidow^s 
competency:  Irwin's  Code,  sec.  3798;  Acts  1868,  139,  149, 
Bee  6;  Adams,  vs.  Jones,  39th  Ga.  R.;  37th  Ga.  K.,  118; 
36A,  567 ;  the  consent  to  take  the  drunk  juror  estops  defend- 
ant: Broom's  L.  Max.,  103 ;  2  Gr.  &  W.  On  N.  Trials,  149, 
474-6-6;  466-7-8-9;  36th  Ga.  R.,  345;  37th  Ga.R.,339; 
23d,  494;  18th,  537;  a^to  the  verdict  *^id  cerium  est  quod 
cerlmreddi potest'':  20th  Ga.  R.,  50;  34th,  575;  the  re- 
mark of  juror  being  without  plaintiff's  consent,  no  ground 
fer  new  trial :  2  Gr.  &  W.  on  N.  Trial,  571-2-3,  and  that 
at  any  rate  justice  was  done. 

Warner,  J. 

Mrs.  Jackson  was  a  competent  w  itness  on  the  trial  of  the 
case,  under  the  3798th  section  of  the  Code,  but  she  should 
not  be  allowed  to  testify  as  to  any  fact  which  come  to  her 
knowledge  by  reason  of  the  confidential  relation  of  husband 
and  wife,  during  her  coverture,  as  the  wife  of  her  deceased 
knsband :     1st  Greenleaf's  Evidence,  sections  254,  337. 

The  jury  found  a  verdict  for  the  plaintiff  for  principal, 
interest  and  costs.  In  view  of  the  fact  that  one  of  the  cred- 
it on  the  note  was  uncertain,  both  as  to  the  amount  and  date 
*l*creof,  and  was  disputed  on  the  trial,  the  verdict  in  this  case 
^  too  uncertain  to  authorize  la  judgment  to  be  entered 
*kweon  for  any  definite  sum.  The  jury  should  have  found, 
ty  their  verdict,  whether  they  allowed  or  disallowed  the  dis- 
puted credit  by  finding  a  definite  sum  for  the  plaintiff.  When 
tber^is  np  dispute  as  to  the  amount  due  on  a  note,  or  as  to 
tbe  amount  of  the  credits  thereon,  the  verdict  of  the  jury 
^  be  considered  sufficiently  certain  which  can  be  made  cet- 
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tain  by  reference  to  the  undisputed  sum  due  on  the  note,  bat 
that  is  not  the  case  here. 

By  consenting  to  take  the  juror,  Fuller,  in  the  momiiig, 
in  his  then  intoxicated  condition,  the  defendant  did  not  ooo- 
sent  that  he  should  drink  any  more  ardent  spirits,  nor  gbii 
such  consent  be  construed  so  as  to  sanction  his  subeeqaent 
improper  conduct  in  the  evening  after  being,  charged  witii 
the  case.  Besides,  he  was  a  prejudiced^  and  not  an  impartitdf 
juror,  as  appears  from  his  declarations  sustained  by  the  aft- 
davits  in  the  record,  having  declared  ^'  that  he  was  agaiast 
the  defendant  because  he  was  a  war  man.''  These  &ct8  dU 
not  come  to  the  knowledge  of  the  defendant  until  after  tin 
trial.  According  to  the  ruling  of  this  Court  in  Blaloekvi* 
Phillips,  SSth  Georgia  Beporta,  216,  the  verdict  should  hiT9 
been  set  aside,  and  a  new  trial  shoutd  have  been  granted. 

Let  the  judgment  of  the  Court  below  be  reversed. 


George  T.  Connell,  plaintiff  in  error,  vs.  Tomas  Vaughn, 

defendant  in  error. 

A  motion  was  made,  in  the  Court  below,  to  open  a  jndgment  obtaiiil 
prior  to  the  1st  day  of  June,  1865,  for  the  purpose  of  having  the  Mfl^f 
scaled,  as  provided  by  the  2nd  section  of  the  Relief  Act  of  1868, 
the  ground  that  the  defendant  in  the  judgment  had  lost  a  large  aou 
of  property  by  the  results  of  the  war,  without  any  fault  of  the 
tiff,  so  far  as  the  record  shows,  which  motion  was  overniledl^i 
Court:     ffddj  that  the  defendant  in  the  judgment  did  not  make 
such  a  case  as  entitled  him  to  any  equitable  relief,  under  the 
sions  of  the  Act  of  1868,  and  that  the  judgment  of  the  Court 
should  be  affirmed. 

Belief  Law.    Motion  to  Reduce  Judgment.     Decided 
Judge  BiQBY.     Carroll  Superior  Court.    April  Term,  18( 

Vaughn  held  a  judgment  against  Connell  founded  upoo 
debt  contracted  prior  to  June,  1865.    He  moved  to  have 
judgment  submitted  to  a  jury,  under  the  second  section  of  i 
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clief  Act  of  1868,  for  the  purpose  of  having  the  jury  re- 
loe  it  The  ground  upon  which  he  claimed  it  should  be  so 
ibmitted  was,  that,  at  the  time  he  contracted  said  debt,  he 
wned  seventeen  slaves,  worth  $1 7,000  00,  and  choses  in  action 
rorth  $5,000  00,  all  of  which  had  been  lost  by  reason  of  the 
ate  war  between  the  United  States  and  the  Confederate  States, 
lad  without  his  fault.  The  Court  refused  to  allow  it  sub- 
mitted to  the  jury,  upon  the  ground  that  that  section  of  the 
"Belief  Law  "  is  in  conflict  with  the  31st  section  of  the  1st 
tttide,  and  with  the  5th  and  6tli  section  of  the  11th  article 
oftiie  Gonstitntion  of  Georgia,  and  with  the  10th  section  of 
the  lat  article  of  the  Constitution  of  the  United  States. 
Thifl  refusal  is  assigned  as  error.  (This  cause  was  argued  at 
Jane  Term,  1869,  and  held  up  by  the  Court.) 

•  Austin  &  Beese,  by  L.  J.  Glenn,  for  plaintifl^  in  error. 

'B.  Oliveb,  for  defendant. 
I 

Warner,  J. 

The  defendant  in  the  judgment  did  not  make  such  a  case, 
'ft  the  Court  below,  as  entitled  him  to  any  equitable  relief,  un- 
,4rthe  provisions  of  the  Act  of  1868,  according  to  the  pre- 
iioos  ruling  of  a  majority  of  this  Court.  I  concur  in  affirm- 
i||the  judgment  of  the  Court  below,  in  this  case,  on  the 
ind  that  the  second  section  of  the  Act  of  1868  is  uncon- 
idonal  and  void,  the  same  being  in  conflict  with  the  Con- 
ion  of  this  State,  and  the  Constitution  of  the  United 

the  judgment  of  the  Court  below  be  affirmed. 
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R.  M.  Rose  &  Company,  plaintiffs  in  error,  vs.  William 

Gray,  defendant  in  error. 

G.,  a  stone  and  marble  cutter,  mat^e  and  delivered  to  B.  ft  Brothers 
'^marble  counter-top,'*  and  afterwards  B.  and  Brother  sold  the  same  to 
R.  &  Company,  who,  so  far  as  the  record  shows,  purchased  it  wUkmU 
notice  of  the  lien  of  0.,  the  stone  and  marble  cutter,  for  his  labor  sad 
expenses  due  therefore':     ffddt  that  the  lien  of  the  stone  and  maiUi 
cutter,  under  the  provisions  of  the  Code,  can  be  enforced  for  the  voifc 
done,  and  jnaterials  furnished,  as  against  the  parties  to  whoB  tk 
'* marble  counter-top''   was  sold  and  delivered,   and  those  diiofaif 
under  them  toith  notice  of  the  lien  -,  but  that  the  stone  and  marbto  ol-  ■ 
ter's  lien  cannot  be  enforced  against  third  persons,  who  were  5oJMljtt ,; 
purchasers  of  the  '^  marble  counter- top"  toithout  notice  of  the  atoH 
and  marble  cutter's  lien  thereon. 

Certiorari.   Stone-cutter's  Lien.   Decided  by  Judge  P(»t ; 
Fulton  Superior  Court.     May  Term,  1869. 

On  the  2nd  of  July,  1867,  Gray,  made  and  delivered  to 
A.  F.  Burnett  &  Brother  a  marble  counter-top,  at  the  agree! 
price  of  $84  50.     A.  F.  Burnett  &  Brother  afterwards 
Gray  thereon  $51  50.     While  the  balance  was  due,  A  E 
Burnett  &  Brother  sold  and  delivered  it  to  R.  M.  Bose 
Company,  who  purchased  it  without  any  notice  of  the  lien 
Gray,  so  far  as  the  record  shows.     On  the  4th  of  April;  18H| 
while  B.  M.  Bose  &  Company  were  in  possession  of 
counter-top.  Gray  filed  his  petition  agaiQst  A.  F.  Burnett 
Brother,  before  a  Justice  of  the  Peace,  for  a  judgment 
lien  on  said  counter-top,  for  said  balance ;  judgment  was 
dered  in  his  favor  against  the  counter-top  and  ezecntion 
issued  and  levied  on  the  same.     B.  M.  Rose  &  Com 
claimed  it,  and,  upon  these  admitted  facts,  the  partiessubi 
to  the  decision  of  said  Justice,  whether  said  Gray's  lien 
good  against  the  counter-top,  each  reserving  the  rigUr 
certiorari     The  Justice  held  t^at  Gray,  as  a  stone-CQi 
bad  a  lien  on  said  property,  good  against  said  B.  M. 
Company.     Certiorari  was  sued  out  and  Judge  Pope  si 
the  decision  of  the  Justice  of  the  Peace.    This  is  assii 
error. 
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MiLLEDGE  &  Clark^  for  plaintiffs  in  error. 
J.  M.  Calhoun.  &  Sons^  £>r  defendant. 
Wabneb,  J. 

The  lien  of  4  stone  and  marble  cutter,  under  the  1974tb 
Bcdon  of  the  Ck>dey  can  be  enforced  for  the  work  done  and 
Mterials  furnished^  as  against  the  parties  to  whom  an  article 
II  their  line  of  business  is  sold  and  delivered,  and  those 
l^ing  under  tbem^  with  notice  of  the  lien ;  but  a  stone 
ad  marble  cutter's  lieta  cannot  be  enforced  against  third  per- 
008  who  are  bonafde  purchasers  of  articles  made  by  them  in 
hdr  line  of  business,  without  notice  of  the  stone  and  marble 
otter's  lien  thereon.  There  is  no  evidence^  in  the  record^ 
hat  Rose  &  Company,  who  purchased  the  ''  marble  counter- 
op"  from  Burnett  &  Brother,  had  any  knowledge  of  the 
ioi  of  Gray  on  it,  for  the  balance  of  the  money  due  there- 
ar  by  Burnett  &  Brother  to  him. 

Let  the  judgment  of  the  Court  below  be  reversed. 


f.  W.  H0W8ER,  plaintiff  in  error,  V5.  W.  T.  Evans,  admi- 
nistrator, defendant  in  error. 

le  parties  submitted  certaia  matters,  in  controversy  between  them,  to 
irbitration,  and  the  arbitrators  made  an  award  against  one  of  the  par- 
ties, for  the  sum  of  $287  50,  in  gold,  which  award  was  made  the  jadg- 
nent  of  the  Court.  Afler  the  passage  of  the  Relief  Act  of  1868,  the 
lefendant  made  a  motion  in  the  Court  to  open  the  judgment,  under  the 
MOYisions  of  that  Act,  wJiich  was  allowed,  and  on  the  trial  of  the  is- 
Qe  found  thereon,  the  jury,  afler  hearing  the  evidence  on  both  sides, 
etamed  a  verdict  in  favor  of  the  plaintiff  for  the  sum  of  $398  50,  prin- 
apa],  and  $16  78,  interest ;  whereupon,  the  defendant  moved  for  a  new 
rial,  on  the  ground's  that  the  verdict  was  contrary  to  the  evidence,  and 
trongly  and  decidedly  against  the  weight  of  the  evidence,  and  the  prin- 
iples  of  equity  and  justice,  and  against  the  charge  of  the  Court.  The 
notion  for  a  new  trial  was  refused :  Held,  that  as  there  was  no  error 
ll^ged  to  the  charge  of  the  Court,  that  the  verdict  of  the  jury  was  right, 
.nder  the  law  and  the  facts  of  the  case,  as  shown  by  the  record,  the 
lotion  for  ne^  trial  was  properly  overruled. 

k2|  farther,  that  this  is  a  proper  case  in  which  damages  should  be 
warded,  as  provided  by  the  4221st  section  of  the  Code. 
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Belief  Act.  Damages  for  delay.  Before  Judge  Pabbotl 
Catoosa  Superior  Court     August  Term^  1869. 

On  the  6th  of  October,  1862,  Howser  gave  bis  noteftr 
$400  00,  payable  to  J.  M;  Boach,  or  bearer,  on  the  Ist  of 
October,  1863,  on  which  he  paid  $50  00,  on  the  17th  of 
March,  1863.  Boach  died  owning  this  note  and  it  came  to 
the  possession  of  Evans,  his  administrator.  On  the  3rd  of 
December,  1866,  Evans,  as  such  administrator,  and  HownTi 
submitted  to  arbitrators  how  much  Howser  should  pay  oil 
said  note.  Their  award  was  that  he  should  pay  $287  50,  ia 
gold.  This  award  was  entered  upon  the  minutes  of  Slid 
Court,  in  vacation.  In  November  Term,  1868,  an  order  WM 
taken  making  it  the  judgment  of  said  Court,  as  of  May  TenSi 
1867. 

In  July,  1869,  Howser  moved  to  open  said  judgment  tod 
submit  the  matter  de  novo  to  a  jury  under  the  Belief  Actrf 
1868.     This  was  done  in  August,  1869.     Howser^s  cooiael' 
read  in  evidence  said  note,  submission,  award  and  judgmenik 
and  then  examined  Howser  as  a  witness.     He  said  he  bongiit '. 
certain  land  from  Boach,  at  $1,200  00  to  be  paid  in  CbH 
federate  currency,  that  he  paid  $400  00  in  cash,  gave  anothtf 
note  for  $400  00,  due  the  1st  of  September,  1863,  and  the; 
note  above  described ;  that  Boach  said  to  him  that  Got* ; 
federate  money  was  as  good  to  him   as  gold;  he  paid  tin! 
$400  00  due  on  the  1st  September,  1863,  and  the  $50  00  j 
credited  as  aforesaid,  in  Confederate  currency;  that  whendM 
last  note  was  due  he  tendered  the  full  amount  to  Boach  lij 
Confederate  currency,  but  Boach  refused  to  accept  it ;  thati 
1864  he  tendered  $100  00,  in  greenbacks,  to  Boach,  bat 
would  not  take  it,  saying  it  was  "  war  money ;"  with 
$100  00  Howser  bought  a  mare  and  some  one  stole 
that  he  paid  Evans,  as  administrator,  $34  20,  in  United  S< 
currency,  on  the  30th  of  August,  1867,  and  took  a 
for  $20  40,  being  its  gold  value,  and  on  7th  September,  1 
paid  him  $13  18,  as  $9  42,  in  gol(^,  and  again  on  the 
of  October,  1867,  he  paid  him  $34  30,  as  $20  40,  in 
and  he  testified  that  the  land  bought  was  now  worth  $600 
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By  other  evidence  it  appeared  that  one  dollar  in  gold  bought 
|2  50  in  Confederate  currency^  at  the  date  of  the  note,  and 
in  October,  1863,  it  bought  $15  00  of  such  currency,  and 
that  Howaer  bad  paid  Evans  forty  other  dollars,  when  and  in 
what,  did  not  appear.  Thi*ee  witnesses  testified  as  to  the  present 
value  of  said  land,  and  they  put  it  at  $900  00,  $700  00  and 
|l,000  00,  in  United  States .  currency,  respectively.  The 
Court  gave  in  charge  the  Relief  Act  of  1868.  The  jury 
faind  a  verdict  for  $398  70,  principal,  and  $16  78,  for  in- 

tweat  and  $ for  costs,  without  specifying  whether  it  was  for 

ipecie  or  United  States  currency. 

Howser^s  counsel  moved  for  a  new  trial  upon  the  grounds 
tbat  said  verdict  was  strongly  and  decidedly  against  the  weight 
tf  the  evidence  and  contrary  to  the  charge  of  the  Court. 
The  new  trial  was  refused,  and  that  is  assigned  as  error. 

.*"  G.  W.  Bbuce,  by  E.  F.  Hoge,  for  plaintiff  in  error,  said 
the  award  was  conclusive,  as  to  amount  due  by  Howser: 
White  vs.  Haslett  &  Rucker,  at  this  Term ;  the  tender  of 
Confederate  currency  raised  an  equity  in  his  favor  :  Bonner 
Vs.  Martin^  this  Term;  the  judgment  should  have  at  least 
been  credited  by  the  payments  proved. 

DoDsoN  &  Payne,  for  defendant. 

r 

Wabneb,  J. 

The  error  assigned  to  the  judgment  of  the  Court  below, 

this  case,  is  in  refusing  to  grant  a  new  trial,  on  the  ground 

the  verdict  of  the  jury  was  strongly  and  decidedly  against 

weight  of  the  evidence,  and  contrary  to  the  charge  of  the 

There  is  no  error  of  law  complained  of  in  the  rulings 

Court  on  the  trial  of  the  case.     This  Court  has  ruled 

one  hundred  times,  that  it  would  not  control  the  did- 

cf  the  Court  below,  in  refusing  to  grant  a  new  trial, 

ground  that  the  verdict  was  contrary  to  the  evidence, 

there  was  evidence  in  the  record  to  sustain  the  verdict, 

nile  of  law  was  violated.    We  think  the  verdict  of 

Tj  in  this  case,  is  clearly  sustained  by  the  evidence  in 
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the  record,  and  if  parties  will  come  here  for  the  parpos 
having  the  rule  above  stated  re-affirmed^  it  is  their  1 
right  to  do  so,  but  it  will  be  re-affirmed  with  ten  per 
damages,  as  provided  by  the  4221  section  of  the  Code,af 
-object  in  bringing  it  here,  in  view  of  the  repeated  rulin| 
this  Court,  must  be  for  delay  only. 

Let  the  judgment  of  the  Court  below  be  affirmed, 
damages  awarded. 


Reuel  Edwards,  plaintiff  in  error,  vs.  Simeon  Daly 

fendant  in  error. 

An  action  of  trover,  for  the  recovery  of  a  horse,  was  pending  i 
Superior  Court,  and  in  March,  1868,  a  military  order  was  issot 
General  Meade,  ordering  that^the  suit  should  be  dismissed  by  the  ( 
but  the  order  was  not  produced  in  Court,  though  the  sheriff  swon 
he  had  received  an  order  in  substance  as  above  stated.  Then 
been  two  terms  of  the  Court  held  since  the  order  was  issued  ]  i 
first  term  thereafter  the  defendant  was  in  Court,  and  continnf 
case  on  account  of  the  sickness  of  one  of  his  counsel,  having 
possession  an  official  copy  of  the  military  order,  at  that  term  < 
Court.  At  the  next  term  of  the  Court  the  case  was  continued  1 
defendant  on  account  of  his  own  sickness,  at  whicb  term  one  < 
counsel  had  the  order  in  his  possession  ;  but  at  neither  term  waa 
any  motion  made  to  dismiss  the  case,  nor  was  the  order  brought 
attention  of  the  Court.  It  was  also  shown  to  the  Court  that  botl 
ties  had  subpoenaed  witnesses,  and  prepared  the  case  for  trial 
present  term  of  the  Court,  when,  on  motion,  the  presiding  Jadj 
missed  the  case :  Held^  that  inasmuch  as  the  defendant  failed  t 
duce  his  military  order  to  the  Court,  and  move  a  dismissal  of  thi 
until  after  the  restoration  of  civil  authority  in  the  State,  but  proc 
to  continue  the  case  from  term  to  term,  and  put  the  plaintiff  ^ 
expense  and  trouble  of  preparing  the  same  for  trial,  it  was  error 
Court  below  to  dismiss  the  plaintiff's  case  at  the  last  term  of  the 
at  the  plaintiff's  cost,  on  motion  of  the  defendant)  un^^r  the  m 
order  issued  in  1868. 

Military  Orders.     Before  Judge  Parrott.    Catoosa  i 
rior  Court.     August  Term,  1868. 

In  October,  1865,  Edwards  brought  trover  and  bail  ^ 
Daly  for  a  horse,  averred  to  have  been  converted  by  Di 
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;  of  April,  1865.  la  November,  1866,  Edwards  ob- 
a  jadgraent  for  $130  00  damages,  and  8 —  costs.  Daly 
ed.  Pending  thia  appeal,  Daly  obtained  the  follow- 
ler : 

''Headquarters,  8rd  Milftart  District, 
D^artment  of  Georgia,  Florida  and  Alabama, 
Atlanta,  Ga.,  March  7th,  1868. 

(Special  Order,  No.  61— Extract)  — 

iHiereas  two  salts  are  on  the  civil  docket  in  trover,  plaintiff  Reael 
I,  and  one  on  the  criminal  docket  for  robbery,  plaintiff,  the  State, 
iding  in  Catoosa  Saperior  Court,  State  of  Georgia  against  Simeon 
od  it  has  been  satisfactorily  shown  to  the  Major  General  Com- 
g  that  the  taking  of  the  horse,,  for  which  the  defendant  is  sought 
Bid  responsible,  was  ordered  by  the  United  States  military  anthor- 
id  was  not  the  personal  act  of  said  Daly,  which  view  of  the  case 
urred  in  by  the  Honorable  James  Milner,  Judge  of  said  Superior 
Therefore,  it  is  hereby  ordered  that  the  above  named  suits  in 
I  Superior  Court  be  discontinued  or  dismissed  by  the  Court  with- 
ther  costs  to  said  Daly  than  he  has  already  paid. 

cder  of  Mijor  (General  Mbade. 

R.  C.  DRUM,  Ass't  Adj't  General. 

ial:    George  Meade,  A.  D.  C. 

heriff  of  Catoosa  county,  Georgia." 

is  order  was  delivered  to  the  sheriiT.  At  the  next  term 
continued  the  case  because  of  the  absence  of  his  leading 
d ;  at  the  next  term  he  again  continued  the  case,  because 
sickness ;  at  the  first  continuance  Daly  had  an  official 
if  said  order  in  his  pocket,  and  at  the  second  his  coun- 
bo  made  the  showing  for  a  continuance  had  it  in  his 
^  bat  at  neither  term  was  any  motion  made  to  dismiss 
m,  nor  was  the  attention  of  the  Court  in  any  way  called 
I  order. 

fl  parties  had  subpoened  witnesses,  and  prepared  the 
trial  at  August  Term,  1869.     When  the  cause  was 
trial^  Daly^s  counsel  produced  said  order,  and  moved 
i40  dismiss  the  cause.     The  Court  dismissed  the  cause 
Jodgment  in  favor  of  Daly  against  Edwards  for 
i|yMe  and  before  said  order  was  issued,  including 
Dily  had  paid.    Plaintiff  in  error  says  that  the 


•1 
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Court  erred  in  dismissing  the  cause,  and  in  compelling  Et 
wards  to  pay  the  costs  which  Daly  had  paid, 

DoDSON  &  Payne,  E.  F.  Hoge,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error, 

Warner,  J. 

The  error  assigned  to  the  judgment  of  the  Court  bdowii 
this  case  is,  in  dismissing  the  plaiutiff^s  action  on  thefltato* 
raent  of  facts  presented  by  the  record.  In  our  judgmed^ 
inasmuch  as  the  defendant  failed  to  produce  his  military  oite 
to  the  Court,  and  make  a  motion  therein  for  a  dismisBilof 
the  ease  until  afler  the  restoration  of  civil  authority  in  thi 
State,  but  proceeded  to  continue  the  case  from  term  to  teni 
and  put  the  plaintiiF  to  the  expense  and  trouble  of  prepaiipl 
the  same  for  trial,  it  was  error  in  the  Court  below  to  disfflii 
the  plaintiff's  case  at  tlie  last  term  of  the  Court  at  tlie  pi 
tiff's  cost,  on  motion  of  the  defendant,  under  the  milil 
order  issued  in  1868.  The  case  should  have  been  tried 
disposed  of  in  accordance  with  the  laws  of  the  land 
govern  and  regulate  the  proceedings  in  the  civil  tribamls^ 
the  State. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Randell  &  Company,  plaintiffs  in  error,  tw.  LouQ 
McLain,  assignee,  defendant  in  error. 

F.   was  declared  a  bankrupt,  in  the  District  Court  of  Sontli 
about  the  1st  of  January,  18G9.    R.  &  Company  had  obtained  a 
ment  against  F.,  in  the  District  Court  of  South  Carolina,  foraddMi 
them  by  F.,  the  bankrupt,  on  the  21  st  August,  1864.     R.  k 
sued  out  an  attachment,  in  this  State,  against  P.,  the  bankmptf 
upon  the  judgment  obtained  against  him  in  the  District  Court  of  I 
Carolina,  which  was  levied,  by  a  summons  of  garnishment,  semi] 
on  6.  &  M.,  as  garnishees.    The  attachment  was  taken  ont  on 
of  December,  18G8,  and  served  upon  the  garnishees  the  saiM 
about  one  month  prior  to  the  time  F.  was  declared  a  bankrapt. 
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e  assignee  of  the  bankrupt,  moved  the  Coart  to  dissolve  the  attach- 
entj  on  the  gronnd  that  the  same  had  been  taken  out  within  four 
onths  prior  to  the  time  F.  was  declared  a  bankrupt.  The  Court  sus- 
ined  the  motion  and  dissolvedjbhe  attachment :  Hddj  that  the  judg- 
ent  obtained  in  the  District  Court  of  South  Carolina  could  not  be 
Ilected  in  this  State,  except  by  a  suit  thereon,  at  common  law,  or 
process  of  attachment,  and  that,  in  either  case,  the  proceeding  in- 
toted  to  collect  the  judgment  debt  in  the  Courts  of  this  State,  was 
!tM  process;  and  that  inasmuch  as  the  14th  section  of  the  Bankrupt 
;t  of  1867  declares  that  the  title  to  the  property  of  the  bankrupt 
lU  vest  in  the  assignee,  although,  the  same  is  there  attached  on  mesne 
octsSf  as  the  property  of  the  debtor,  and  shall  dissolve  any  such  at* 
^enti  made  within  four  months  next  preceding  the  commence- 
mt  of  said  proceeding,  there  was  no  error  in  the  judgment  of  the 
art  below,  ordering  said  attachment  to  be  dissolved. 

Jankniptcy.     Practice.    Lien.    Before  Judge  Sohley. 
tham  Superior  Court.    May  Term,  1869. 

I  December,  1867,  Eandell  &  Company  sued  Peter  Dun- 
ind  John  Franz,  partners,  under  the  style  of  Dunbar  & 
12,  in  the"  District  Court  of  the  United  States,  for  the 
net  of  South  Carolina,  and  on  the  21st  of  August,  1868, 
ined  a  judgment  againsf  them.  On  the  8th  of  December, 
$,  Randell  &  Company,  in  said  county,  sued  out  an  at- 
ment  upon  said  judgment,  and  had  garnishment  served 
1  Blue  <&  Meyer.  They  answered  that  they  owed  Franz 
)  88.  About  the  1st  of  January,  1869,  Franz  was  de- 
jd  a  bankrupt,  in  said  District  Court,  arid  Louis  D.  Mc- 
1  wasselected  as  his  assignee.  In  June  Term,  1869,  of  said 
erior  Court,  McLain  was  made  a  party  defendant  to  said 
ahment,  and  moved  to  dismiss  said  garnishment,  because 
bankruptcy.  The  Court  dismissed  the  garnishment 
lered  that  Blue  &  Meyer  pay  said  sum  to  McLain. 
[I  &  Company  say  that  it  was  erroneous  to  allow 
to  be  made  a  party  for  such  purpose,  and  to  dismiss 
kmeot  and  pass  said  order. 

G  &  Lesteb,  for  plaintiffs  in  error. 

Pf^'XiAvrroN  &  Bassinger,  for  defendant. 

k 
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Warner,  J. 

The  judgment  obtained  in  the  State  of  South  CaroliD8yiii 
the  District  Court,  could  not  be  collected  in  this  State, *exoepC 
by  a  suit  thereon,  at  common  law,  or  by  process  of  attadi- 
ment ;  and,  in  either  case,  the  proceeding  instituted  to  col- 
lect the  amount  of  the  judgment  debt  in  this  State  was  memi 
process.  The  14th  section  of  the  Bankrupt  Act  dedircB, 
that  the  title  to  the  property  of  the  bankrupt  shall  vest  in  tiM 
assignee,  although  the  same  is  then  attached  on  mesmpro' 
cess,  as  the  property  of  the  debtor,  and  shall  dissolve  vaf 
such  attachment  made  within  four  months  next  preceding 
the  commencement  of  said  proceeding.  The  attachment  wtt 
taken  out  and  levied  upon  the  property  of  the  bankrapti  ia 
the  hands  of  the  garnishee,  within  less  than  four.  monAi 
preceding  the  time  Franz  was  declared  a  bankrupt.  Tberi 
was  no  error  in  the  .Court  below  in  dissolving  the  attaohmeo^ 
upon  the  statement  of  facts  presented  by  this  record. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


.'J 


The  State  ex  relatione  R.  G.  Fulgham,  plaintiff  in 
vs.  Bi  B.  Johnson,  defendant  in  error. 

'  A  writ  of  quo  warranto  was  filed  in  bebalf  of  the  State  of  Qtoiff^ 
the  relation  of  Fulgham  against  Johnson  for  the  purpose  of  im 
by  what  authority  the  defendant ,  Johnson,  assumed  to  exefCiMi 
perform  the  office  and  duties  of  tax-collector  of  the  county  of 
ki,  and  on  the  hearing  of  the  case,  the  Court  decided  thatFnlghMi' 
the  legally  elected  tax-collector  for  that  county,  and  that  Jc 
was  not,  and  rendered  a  judgment  of  ouster  against  said  Jol 
ousting  him  from  said  office  and  the  exercise  and  enjoyment  of  I 
privileges,  duties  and  emoluments  of  the  same,  and  ordered 
Clerk  of  the  Court  should  transmit  a  certified  copy  of  the  jv( 
of  the  Court  in  that  case  to  the  Governor  of  the  State  for  his 
After  the  rendition  of  the  judgment  of  ouster  against  Johnson,  an  i 
cation  was  made  to  the  Court  for  a  rule  calling  npon  Johnf  on  to  i 
cause  why  an  attachment  for  contempt  should  not  be  iBsned 
him  for  continuing  to  perform  and  exercise  the  ofBce  and 
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ollector  in  said  county,  which  application  was  refused :  ffddf 
he  issuing  of  a  writ  of  qiw  warranto  is  not  a  proceeding  on  the 
r  side  of  the  Court,  and  that,  inasmuch  as  the  judgment  in  this 
sofiuras  the  same  related  to  the  defendant,  only  ousted  him  from 
Bee  of  tax-collector,  vnthnU  more,  the  legal  effect  of  such  judg- 
vts  to  render  null  and  void  all  his  pretended  official  acts  as  such 
>llector,  after  the  rendition  of  such  judgment,  and  thus  deprived 
r  all  official  aiUhority  as  such  tax-collector  to  interfere  in  any 
ith  the  legal  rights  of  the  citizens  of  that  county  in  that  capacity, 
gal  presumption  is,  that  when  the  Governor  is  officially  informed 
judgment  of  the  Court  rendered  in  this  case,  he  will  issue  a 
ission  to  the  party  who,  under  the  law,  as  declared  by  the  judg- 
)f  the  competent  tribunal,  is  entitled  to  it.  The  judgment  of 
*urt  below  is  that  Fulgham  is  entitled  to  the  office  under  the  laws 
State,  and  that  Johnson  is  not. 

Warranto.    Contempt.     Decided  by*Jadge  Alex- 
,    Pulaski  Superior  Court.     October  Term,  1869, 

December,  1868|  the  State,  upon  the  relation  of  Ful- 
med  out  quo  warranto  against  Johnson,  averring  that 
il,  1868,  Fulgham  was  elected  tax-collector  of  said 
for  two  years  from  said  last  date,  and  was  eligible, 
itled  to  hold  said  office,  and  yet  Johnson  had  been 
sioned  as  such  tax-collector  by  the  Governor,  had 
be  bond  and  taken  the  oath  required  by  law,  and  was 
ng  the  functions  of  that  office,  and  praying  that  John- 
w  by  what  warrant  he  was  so  acting.  Johnson  ap- 
and  pleaded  his  said  commission  as  his  warrant,  and 
Igham  was  ineligible  to  said  office  under  the  fourteenth 
lent  of  the  Constitution  of  the  United  States.  Issue 
been  joined,  the  jury  found  that  Fulgham  was  eligible 
iffioe.  Thereupon  the  Court  passed  an  order  ousting 
Ifffrom  said  office. 

I^ifterwards  repr^ented  to  the  Court  that  the  Grov- 
to  commission  Fulgham,  and  that  Johnson  dis- 
order, and  still  exercised  the  functions  of  said 
fte  was  asked  to  grant  a  rule  nisi,  calling  on  John- 
j^MQse  why  he  should  not  be  punished  for  contempt 
i^.,vThe  Court  refused  to  grant  the  rule  upon  the 
Court  had  no  jurisdiction  to  enforce  its  said 
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judgment  of  ouster  under  thase  circumstances.    This  refusal 
is  sssigned  as  error. 

Haxsell,  Burke  &  Grice,  by  S.  Hall,  for  plaintiff  in 
error,  cited  Irwin's  Code,  sees.  194, 4614,  3165, 3145;  Pynm 
vs.  Lowe,  8th  Ga.'R.,  230;  Lowe  vs.  Towns, Xrov.,  8th Gt 
R.,  360 ;  Howard  vs.  Durand,  36th  Ga.  R.,  346. 

Pate,  Ryan  &  Watson,  by  Lanier  &  Anderson,  fir 
defendant  in  error. 

I 

Warner,  J. 

This  was  an  application  made  to  the  Court  below  by  4e 
plaintiiT  in  error,  for  a  rule  calling  upon  the  defendantto 
show  cause  why  an  attacliment  should  not  issue  against  hlB 
for  contempt  for  continuing  to  exercise  and  perform  ft> 
duties  of  tax-collector  of  Pulaski  county  after  there  had  be« 
a  judgment  of  ouster  rendered  against  him  by  the  Snperiii 
Court.  It  appears  from  the  record  that  a  quo  warrcmto  id 
been  sued  out  in  the  name  of  the  State,  on  the  relatioiol 
Fulgham,  who  claimed  to  be  the  legally  elected  tax-coUeM 
of  said  county,  against  Johnson,  alleging  that  the  latter  M 
usurped  the  office  of  tax-collector,  and  assumed  to  perfori 
and  exercise  the  duties  thereof  without  authority  of  law.  Ol 
the  trial  of  this  issue  the  judgment  of  the  Court  was,thll 
Fulgham  was  the  legally  elected  tax-collector,  and  that  Job 
son  was  not,  and  judgment  of  ouster  was  rendered  agaifli 
him.  The  Court  ordered  a  certified  copy  of  the  judgmfll 
to  be  transmitted  to  the  Governor  of  the  State  for  his  acfti 

The  issuing:  of  a  writ  of  quo  warranto  is  not  a  prooeediq 
on  the  equity  side  of  the  Court,  but  is  a  common  law  pt 
ceeding;  3d  Bl.  Com.,  257,  2621.  The  legal  eflfectof  tf 
judgment  was  to  ou^st  the  defendant  from  the  office  of  lid 
collector,  without  more,  and  to  render  null  and  void  atl  I 
pretended  official  acts  as  such  tax-collector,  after  the  rad| 
tion  of  such  judgment,  and  thus  deprive  him  of  all  qfit 
authority,  as  such  tax-collector,  to  interfere  in  any  way  ^ 
the  legal  rights  of  the  citizens  of  that  county  in  that  cegMip 
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The  Court  below  acted  upon  the  legal  presumption  (as  it  had 
the  right  to  do)  that  the  Governor  of  the  State,  when  official- 
ly informed  of  the  judgment  of  the  Court  rendered  in  the  case, 
tbtfae  would  j!}rof7ip%  comply  therewith,  and  issue  a  commis- 
sion to  the  party,  who,  under  the  law,  as  declared  by  the  judg- 
ment of  the  proper  and  competent  tribunal  of  the  State,  is 
entitled  to  it  In  the  monarchial  government  of  England  the 
king  never  fails  to  comply  with  the  judgments  of  his  Courts 
even  when  a  right  is  claimed  against  the  Crown,  and  as  was  said 
by  this  Court  in  Lawe  vs.  TovxnSy  Governor y  Sth  Georgia  Be- 
portSj  373,  "to  presume  that  the  Executive  officer  of  the 
State  would  withhold  the  commission  from  one  who  has  been 
judicially  declared  by  a  Court  of  competent  jurisdiction, 
figidb/  elected  to  the  office,  would  be  to  say  that  such  officer 
ms  above  the  laws  of  the  people ;  that  he  had  the  right  to 
cxerdse  despotic  power  regardless  of  the  laws  of  the  people, 
ind  in  the  language  of  Chief  Justice  Marshall,  at  his  discre- 
(km  sport  away  the  vested  rights  of  individuals  secured  and 
protected  by  the  laws  of  the  land.''  In  our  judgment,  the 
Court  below  did  not  err  in  refusing  the  application  for  an 
ittachment,  and  in  giving  the  direction  to  the  case  which  he 
fid.    Let  the  judgment  of  the  Court  below  be  affirmed. 


Cro31AS  W.  Johnson,  plaintiff  in  error,  vs.  Thomas  J. 
Stewart,  guardian,  defendant  in  lerror. 

ma  an  injunction  was  granted  upon  the  ex  parte  application  of  the 
ipUinantin  the  bill,  which  ex  parte  order,  so  granted  by  the  Judge 
VBcation,  was  excepted  to  by  the  defendant,  and  brought  up  to  this 
rithont  having  made  any  motion  before  the  Judge  to  revoke  or 
lire  the  injunction,  as  provided  in  the  3151st  section  of  the  Code : 
that  the  granting  of  the  ex  parte  order  for  an  injunction  was  not 
I  jadgment,  decision  or  decree  of  the  Judge,  heard  at  Chambers, 
[fjilitlea  the  defendant  to  except  to  the  same,  and  bring  it  before 
iCnsrt  by  writ  of  error  under  the  4192d  section  of  the  Code. 

^||F  Exceptions.  Equit;^  Practice.  Before  Judge  Clabk. 
tj*    Chambers.    August,  1869. 
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Stewart;  as  gaardiaa  of  a  female  minor^  filed  his  bill  against 
Johnson,  and  upon  the  facts  averred  therein,  prayed  the  Chan- 
cellor for  an  injunction  against  Johnson's  selling  certain  land 
and  notes  therein  mentioned,  and  that  said  property  be  pat 
into  the  possession  of  a  Receiver,  etc.  On  the  2€th  of  Aapist^ 
1869,  the  Chancellor  ordered  svApoena  and  injunction  to  iasoe, 
and  appointed  a  Receiver  to  take  charge  of,  and  control  and 
manage  said  property  as  prayed  for. 

On  the  3d  of  September,  1869,  without  any  motion  having 
been  made  to  vacate  or  modify  said  ex'parte  order,  Johnaon's 
solicitors  made  out  a  bill  of  exceptions,  averring  that  tlM 
said  action  of  the  Chancellor  was  erroneous,  because  th^ 
was  no  equity  in  the  bill,  because  Stewart  had  an  adequate 
common  law  remedy,  and  because  the  averments  in  the  bill  did 
not  show  any  necessity  for  an  injunction  or  a  Receiver,  and 
because  Johnson  had  no  notice  of  the  application  for  said 
Receiver,  and  had  the  bill  of  exceptions  duly  certified,  fiM 
and  served.  When  the  cause  was  called  here,  counsel  te 
Stewart  moved  to  dismiss  the  same,  upon  the  ground  that,  ft? 
want  of  a  motion  below  to  vacate  or  modify  said  order  pre- 
viously had,  the  cause  was  prematurely  brought  up. 

F.  H.  West,  G.  W.  Warwick,  for  plaintiff  in  error. 

Hawkins  &  Burke,  for  defendant  in  error. 

Warner,  J. 

There  was  no  motion  made  before  the  Judge  to  disaobi 
the  injunction  upon  notice  to  the  opposite  party,  as  requind 
by  the  3151st  section  of  the  Code.  The  granting  of  thetf 
parte  order  by  the  Judge  for  an  injunction  was  not  sodil 
judgment,  decision  or  decree  of  a  Judge,  heard  at  Chamber 
as  entitles  the  defendant  to  except  to  the  same,  and  briiq^i 
before  this  Court  by  writ  of  error,  under  the  provisionsl 
the  4192d  section  of  the  Code. 

Let  the  writ  of  error  be  dismissed. 
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'iLUAM  SiBRiNS,  plaintiff  in  error,  vs.  Robert  Griffin^ 

defendant  in  error. 

(HoCat,  J.,  having  been  of  oonnsel  in  this  case,  did  not  preside.) 

motion  was  made  in  the  Court  below  to  vacate  and  set  the  entry  of 
Mds&ction,  made  by  the  sheriff  on  a^.  fa,,  and  upon  the  trial  of  an 
inoe  formed  thereon,  it  appeared  that  the  payment  was  made  by  the 
defendant  in  JL  fa,,  to  the  sheriff,  on  the  27th  April,  1865,  in  Confed- 
erate Treasury  notes,  which  were  worthless  at  that  time :  Held,  that 
the  payment  having  been  made  after  the  failure  of  the  Confederate 
Ooremment,  the  Confederate  Treasury  notes  failed  with  it,  and  that 
theptyment  of  the^  fa,  in  that  currency  was  not  a  good  and  valid 
ptyment  at  the  time  said  payment  was  ma4e. 

Oonfederate  Treasury  notes.  Before  Judge  Harrell. 
^ehBter  Superior  Court.    September  Term,  1860. 

In  September,  1863,  Sirrine  obtained  a  judgment  against 
fiffin,  in  said  Court.  On  the  27th  of  April,  1865,  the  dep- 
if  sheriff  entered  upon  it  a  receipt  for  $267  00,  in  full  of 
iQcipal,  interest  and  costs.  At  September  Term,  1869,  a 
ienisi  was  granted,  calling  on  Griffin  to  show  cause  why 
id  satisfaction  should  not  be  annulled,  because  said  sum 
IS  paid  to  said  officer  wholly  in  Confederate  Treasury  notes, 
ucli  were  at  the  time  worthless  and  had  ceased  to  be  cur- 
It.  Griffin  answered,  that  he  did  pay  said  sum  in  said  cur- 
icj,  but  that  it  was  done  without  firaud^  and  that^  on  that 
7j  such  treasury  notes  were  not  worthless,  and  were  current 
said  county.  Upon  this  answer  issue  was  joined  >aud  a 
d  was  had. 

)a  the  trial,  Sirrine  swore  that  Griffin  told  him,  in  the 
ing  of  1865,  that  he  had  paid  off  said  fi.fa,,  and  that  he 
d  it  in  said  currency ;  that  he  asked  Griffin  if  said  pay- 
it  was  not  made  afler  General  Lee's  surrender,  and  when 
I  currency  was  worthless,  to  which  Griffin  made  no  direct 
ly,  but  said  that  if  Sirrine  would  not  press  the  Ji.  fa,  upon 
L  he  would  pay  its  full  amount  the  next  fall  out  of  the 
i  cotton  gathered  by  him.  Sirrine  consented,  and  then 
ffin  said  that  he  would  have  said  entry  of  satisfaction 
ed,  and  have  the  Court  to  make  the  Ji.  fa,  as  good  as  it 
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was  before  said  payment,  and  that  Sirrine  need  give  himsdf 
no  trouble  about  the  matter ;  that  two  or  three  months  after 
that  conversation,  Griffin  told  him,  in  presence  of  N.  A. 
Smith,  that  he  did  not  regard  the  payment  as  of  any  valaey 
as  said  currency  was  worthless  at  the  time.  It  was  shown 
that  on  said  day  $1  00  in  gold  would  buy  $300  00  in  sodi 
currency. 

Griffin  testified  that  he  made  said  payment  bonafide^r^ 
said  currency;  that  it  was  then  current,  he  having  taken 
some  of  it  that  day,  and  that  he  did  not  remember  saying, in 
presence  of  N.  A.  Smith,  that  he  made  said  payment  when 
and  because  said  currency  was  worthless.     The  deputy  sheriff 
and  two  others  testified  that  said  currency  then  circulated  in 
said  county.     It  was  shown  that  on  the  day  of  said  payment 
the  officer,  notified  said  Smith  that  said^.  fa.  was  paid,inl 
that  the  money  was  ready  for  him.     In  tebuttal,  N.  A.  Smitbi 
who  s'^cras  to  have  been  the  attorney  who  sued  out  said  judf  ' 
ment,  testified  that  Griffin  did,  in  his  presence,  tell  Sirrine . 
that  he  made  said  payment  when  he  did  because  the  cuncocf 
was  worthless;  this  was  in  presence  of  three  or  four  otheny 
when  Griffin  was  not  sober.     A  witness  testified  that  Geoenl 
Lee  surrendered  on  the  9th  of  April,  1865,  (and  he  supposed 
the  news  had  reached  Webster  county  by  the  27th  of  April, 
1865,  on  which  day  General  Johnson  also- surrendered.) 

Pending  the  examination  of  the  witnesses,  Sirrine's  atto^ 
ney  offered  to  prove  the  date  of  the  contract  upon  which  asid 
judgment  was  based,  but  the  Court  rejected  the  testimony. 
The  Court  charged  the  jury  that  if  defendant  made  sud  pig- 
ment in  a  currency  in  common  circulation  at  the  time  tiie 
payment  w&s  made,  bonafdCf  in  order  to  dischai^  the  jl/k, 
the  payment  was  good,  and  the  issue  should  be  found  in 
Griffin's  favor,  but  if  Griffin  knew  at  the  time  that  the  aud 
Treasury  notes  were  worthless,  and  paid  it  to  swindle  Sirrine 
they  should  find  in  Sirrine's  favor.  They  found  in  &voro 
Griffin.  Sirrine's  attorney  moved  for  a  new  trial  upon  tb 
ground  that  said  charge  was  'erroneous,  thaLthe  Court  errei 
in  rejecting  said  evidence  of  the  date  of  the  contraot|  am 
because  the  verdict  was  contrary  to  law  and  the  chargOi  m 
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without  evidence.    The  Court  refused  a  new  trial,  and  error 
is  assigned  on  each  of  said  grounds. 

N.  A.  Smith,  for  plaintiff  in  error. 

W.  A.  Hawkins,  for  defendant  in  error. 

Wakneb,  J. 

The  Confederate  money  was  paid  to  the  sheriff  by  the  de- 
fendant on  the  27th  April,  1866,  after  the  Confederate  Gov- 
ernment had/aifec2,  and  at  that  Jbime  was  worthless,  and  was 
not.a  valid  payment  of  the  debt :  Harley  vs.  Thornton,  2d 
Hiil's  South  Carolina  Reports,  509. 

Let  the  judgment  of  the  Court  below  be  reversed* 


P.  C.  Parkebsox,  plaintiff  in  error,  vs.  William  E.  Ses- 
sions, defendant  in  error. 

oevend  jadgment  creditors  held  executions  against  the  same  defendant, 
ttd  Sessions,  the  oldest  judgment  creditor,  levied  his  execution  upon 
tbeland  of  the  defendant,  which  was  sold  at  sheriff's  sale  for  $3010  00, 
which  amount  was  .not  more  ^han  sufficient  to  pay  off  Sessions*^,  /a., 
who,  at  the  sale,  became  the  purchaser  of  the  land.  Afler  the  sale 
tlieaheriff  was  notified  to  hold  up  the  money  by  the  attorney  for  the 
jonior  judgment  creditors.  At  the  next  term  of  the  Court  a  motion 
Vii  made  calling  on  the  sheiiff  to  show  cause  why  he  should  not 
credit  the  amount  of  the  sale  of  the  land  on  Session's  ^. /a.  This 
BotioD  was  resisted  by  the  attorney  for  the  junior  judgment  creditors, 
OB  the  ground  that  Sessions  had  promised  Hendry,  the  defendant  in 
^'^/o.,  that  if  he  would  not  move  to  haye  the  judgment  opened  under 
Ik  Belief  Law,  nor  attempt  to  have  a  homestead  laid  off  on  the  land, 
aUow  the  land  to  be  sold  under  his  judgment,  and  if  he  should 
le  the  purchaser  thereof,  at  the  sheriff's  sale,  he  would  convey 
fte  fiunily  of  defendant  a  certain  described  portion  of  the  laild,  but 
•honld  not  become  the  purchaser  of  the  land,  he  would  pay  the 
It  $1,500  00  of  the  proceeds  arising  from  the  sale  of  the  land. 
no  dispute  as  to  the  fairness  of  the  sale,  or  that  the  land  was 
for  its  fall  value.  The  Court  ordered  Sessions'  fi,  fa.  to  be 
with  the  amount  of  the  sale  of  the  land,  less  the  costs,  com- 
of  sale,  etc.:    Held,  that  upon  the  foregoing  statement  of 
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facts,  there  was  no  error  in  the  judgment  of  the  Court  below  ordering 
Sessions'  fi.  fa.  to  be  credited  with  the  amount  for  which  the  knd 
sold,  the  same  being  the  oldest^. /a.  in  the  sheriff's  hands. 

Homestead.  Distribation  of  money  under  judgments.  JAn* 
Before  Judge  Habbell.  Bandolph  Superior  Court.  Maf 
Term,  1869. 

• 

At  May  Term,  1863,  two  judgments  were  rendered  hj 
said  Court  against  A.  B.  Hendry,  one  in  favor  of  William 
E.  Sessions  for  $1,785  00,  principal,  $6l2  00  for  interest  to 
judgment  and  costs,  and  the  other  in  favor  of  A.  P.  G.Htf- 
ris  for  $183  11,  principal,  $17  35  for  interest  to  judgment 
and  costs.  At  subsequent  terms  of  said  Court  other  jadg- 
menls,  in  favor  of  other  plaintifib,  one  of  whom  was  Parke^ 
son,  were  rendered  against  Hendry  for  other  sums,  amounting 
in  the  aggregate  to  $2031  58,  exclusive  of  interests  and  oostB. 

Under  one  of  the  fi.  fas.,  founded  on  one  of  these  judg- 
ments, certain  land  was  sold  by  William  F.  Davis,  then 
sheriff,  (under  what  fi.  fa.,  or  whep,  does  not  appear,)  and 
was  bid  off  by  said  Sessions  at  $3,010  00.     In  answer  to  a 
rule  against  the  sheriff  by  Parkerson,  the  foregoing  facts 
appeared,  and  it  further  appeared  that  Sessions  had  not  paid 
his  bid,  but  claimed  that  his  judgment  should  be  counted  tf 
payment,  except  as  to  the  j^ro  rata  share  of  the  judgment  in 
favor  of  Harris.     Such  disposition  of  the  bid  was  objected 
to,  because  the  said  fi.  fa,,  it  was  said,  was  not  open  for  tbe 
whole  amount  of  the  same,  because  said  Sessions,  for  and  in 
c6nsideration  of  the  promise  of  said  Hendry  not  to  move  to 
have  Sessions' judgment  submitted  to  a  jury  under  the  "Be- 
lief Law,"  nor  to  attempt  to  have  a  homestead  laid  off  oat 
of  said  land,  had  agreed  with  Hendry  that  if  he,  Sessioofli 
bought  said  land  at  the  sheriff's  sale,  he  would  coovejio 
Hendry's  family  all  of  said  land  on  the  west  side  of  a  creek] 
running  through  it,  and  that  if  any  one  else  bought  the  land 
at  said  sale,  he,  Sessions,  would  not  claim  on  his^./a.  fnm 
Hendry  more  than  $1,500  00.    These  objections  were  de 
murred  to;  the  demurrer  was  sustained,  and  the  Court  orders 
the  $3,010,  after  paying  the  costs  and  expenses  of  sale,  to  \ 
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'edited  upon  said  older  Ji,  fas.,  as  Sessions  had  claimed  it 
lOQld  be,  no  money  having  been  paid  in  on  said  bid.  This 
rtioQ  of  the  Court  is  here  for  review, 

V.  D.  KiDDOO,  by  A.  Hood,  for  plaintiff  in  error,  said 
be  money  should  have  been  paid  into  Court :  Phillips  et  cU., 
's,  Behn  &  Foster,  19th  Ga.  R.,  298.  An  agreement  not  to 
nforce  a  judgment  is  binding:*  Chambers  vs.^IcDowell, 
ithGa.  R.,  185;  24th  Ga.  R.,  288;  30th  Ga.  R.,  731. 

Fielder  &  Jones,  for  defendant  in  error. 

Warner,  J. 

Aocording  to  the  statement  of  facts  contained  in  the  record, 
iere  was  no  error  in  the  Court  below  in  ordering  Sessions' 
ifcu  to  be  credited  with  the  amount  for  which  the  land  sold, 
Sesame  being  the  oldest^. /a.  in  the  sheriff's  hands. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


'flARLES  Lynch  and  J.  L.  Pollard,  plaintiffs  in  error,  v^. 
Bazil  Pace,  defendant  in  error. 

11  application  was  made  to  the  Ordinary  of  Randolph  county  for  the 
benefit  of  a  homestead,  as  provided  in  the  Act  of  1868,  and  there  was 
a  demurrer  to  the  application,  on  the  ground  that  the  applicant  did 
not  allege  therein  that  he  was  *'  the  head  of  a  family,  or  guardtatif  or 
trustee  of  a  family^  of  minor  children,''^  which  demurrer  was  over- 
ruled: Held,  that  the  Court  below  erred  in  overruling  the  demurrer 
;o  the  application  of  the  party  claiming  the  benefit  of  the  homestead, 
10  the  same  did  not  affirmatively  show  that  he  was  entitled  to  a  home- 
stead under  the  provisions  of  the  Act. 

id,  aUo,  that  when  an  appeal  is  taken  from  the  judgment  of  the  Ordi- 
lary  in  allowing  or  refusing  a  homestead,  as  provided  by  the  Act  of 
1868,  the  whole  case  is  brought  up  by  the  appeal,  and  either  party 
nay,  in  the  appellate  Court,  raise  any  objections  or  make  any  motion 
n  relation  thereto,  authorized  by  law,  as  in  other  appeal  cases  from 
he  Court  of  Ordinary. 

Homestead.  Pleading.  Appeals.  Before  Judge  Harrell. 
mdolph  Superior  Court.    May  Term,  1869. 
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Pace  petitioned  the  Ordinary  of  said  county  to  have  a 
homestead  assigned  him  under  the  Act  of  the  3d  of  October, 
1868.  The  petition  made  no  averments  whatever  as  the 
basis  of  his  application.  Counsel  for  plaintiffs  in  error  ob- 
jected to  the  assignment  of  the  homestead  because  Pace  was 
not  the  head  of  a  family.  Other  objections  were  made  \f] 
other  creditors.  The  homestead  was  assigned.  Plaintiffs  in 
error  appealed.  Upon  the  appeal  trial  counsel  for  plaintil 
in  error  moved  to  dismiss  the  application,  because  it  didnoi 
show  what  property  or  assets  Pace  had,  and  which  was  nol 
included  in  his  schedule,  or  that  Pace  \^as  either  the  headol 
a  family,  or  guardian,  or  trustee  of  a  family  of  minor  children. 
This  motion  was  overruled.  Pace's  counsel  demurred  tosaW 
objection,  filed  in  the  Court  of  Ordinary.  The  demurrer  was 
sustained,  the  Court  holding  that  no  such  objection  could  be 
made  in  this  case  on  the  appeal  trial.  He  further  held,  thai 
no  objection  could  be  then  heard,  except  want. of  sufficiency 
or  fullness  of  the  schedule,  or  fraud  of  any  kind,  or  to  dis- 
pute the  valuation  of  the  property,  or  the  propriety  of  the 
survey.  Counsel  for  the  plaintiffs  in  error  proposed  to  prov« 
to  the  jury  that  Pace  was  not  the  head  of  a  family,  nor  goa^ 
dian,  or  trustee  of  a  family  of  minor  children.  This  evi- 
dence was  rejected.  These  objections  being  all  overruled,  the 
counsel  for  plaintiffs  in  error  declined  proceeding  further  ifl 
the  cause,  and  the  Judge  directed  the  jury  to  find  for  tb< 
applicant. 

They  now  say  the  Court  erred  in  refusing  to  dismiss  4^ 
application,  in  overruling  the.  demurrer,  in  restricting  thetf 
in  the  objections  to  be  made  to  the  application,  in  rejection 
the  evidence  offered,  and  ordering  the  verdict  for  the  ap^ 
cant. 

Hood  &  Kiddoo,  E.  L.  Douglass,  for  plafntiflfe  in  en* 

L.  S.  Chastain,  by  H.  Fielder,  for  defendant,  said  ib 
Homestead  A.ct  restricted  the  objections  as  held  by  the  Jadg! 
and  cited  Bouvier's  Law  Dictionary,  "Family,"  for  thefieo( 
of  that  word. 
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Warxeb,  J. 

Inasmach  as  the  applicant  for  a  homestead  did  not  allege, 
in  his  application  therefor,  that  he  was  ^^  the  head  of  a  fam- 
ilji  or  guardian,  or  trustee  of  a  family  of  minor  children/' 
the  demurrer  thereto  should  have  been  sustained  by  the  Court 
below. 

When  an  appeal  is  taken  to  the  Superior  Court,  from  the 
judgment  of  the  Ordinary,  allowing  or  refusing  a  homestead, 
as  provided  by  the  Act  of  1868,  the  whole  case  is  brought 
up  by  the  appeal,  and  either  party  may,  in  the  appellate 
Oomrt,  raise  any  objections,  or  make  any  motion  in  relation 
thereto,  authorized  by. law,  as  in  other  appeal  cases  from  the 
Court  of  Ordinary. 

Let  the  judgment  of  the  Court  below  be  reversed. 


John  McK.  Gunn,  plaintiff  in  error,  vs.  David  H.  Janes, 

defendant  in  error. 

''wn  ft  motion  was  made  to  open  a  judgment  in  order  to  scale  the  same, 
uderihe  second  section  of  the  Relief  Act  of  1868,  and  on  the  trial  of 
i^d  motion  in  the  Court  below,  it  appeared  in  evidence  that  the  de- 

._  wndantin  the  judgment  had  lost  a  large  amount  of  property  which  he 
owned  at  the  time  the  debt  was  contracted,  for  which  the  judgment 
^rendered,  by  the  results  of  the  war,  without  any  fault  of  the  plain- 
™i  and  the  jury  returned  a  verdict  for  $25  00  in  favor  of  the  plaintiff, 
Voenthe  principal  and  interest  due  on  the  judgment  was  $118  00: 

i.  ^^  that  the  defendant  in  the  judgment  did  not,  by  his  evidence, 
^e  out  snch  a  case  as  entitled  him  to  dny  equitable  relief  under  the 
fKOrisions  of  the  Act  of  1868,  and  that  the  judgment  of  the  Court  be- 
'OVihoald  be  reversed. 

lOoDstitutional  law.   Relief  Act.   Decided  by  Judge   Har- 
Bandolph  Superior  Court.     May  Term,  18G9. 

moved  to  submit  to  a  jury  a  judgment  which  Gunn 

unst  him,  and  to  have  the  same  reduced  as  allowed 

aeoond  section  of  the  Belief  Law  of  1868.    Gunn's 

l:'demiUTed  to  this  motion,  upon  the  ground  that  said 
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section  was  contrary  to  the  Constitutions  of  this  State  and  of 
the  United  States.  The  demurrer  was  overruled.  On 
trialy  Janes  showed  that^  at  the  date  of  the  oontraot  on 
said  judgment  was  founded,  he  owned  slaves  worth  $8O/)00| 
and  other  property^  in  all  amounting  to,  say  $140|000  00; 
that  his  real  estate  was  greatly  depreciated|  and  not  thi 
worth  over  $14,000  00,  and  that  said  slaves  were  emancipate^ 
and  that  said  depreciation  and  emancipation  were  prodneel 
^^  by  the  result  of  the  war  between  the  United  States  aad 
the  Confederate  States,''  and  closed.  All  this  evidenoe  m 
objected  to  by  Gunn's  attorneys. 

6unn  offered  no  evidence.  The  Court  charged  the  jmyi 
that  Janes  had  the  right  to  give  in  evidence  the  oonsideration 
of  the  debt  or  contract  upon  which  the  judgment  was  found- 
ed, the  amount  and  value  of  the  property  owned  by  him 
at  the  time  the  debt  was  contracted,  to  show  upon  the  &itk 
of  what  property  the  credit  was  given,  and  what  tender  or 
tenders,  if  any,  of  payment  was  made  to  the  creditori  aid 
that  the  non-payment  of  the  debt  was  owing  to  the  refiualtf 
the  creditor  to  receive  the  money  tendered ;  the  destruction 
or  loss  of  the  property  upon  the  faith  of  which  the  ondit 
was  given,  and  how  and  in  what  manner  the  property  W 
lost  or  destroyed,  and  by  whose  default,  and  that,  upon  tha 
evidence  of  these  facts,  the  jury  had  the  right  to  redaoe  tha 
amount  of  the  judgment  according  to  the  equity  of  the  cuh 
and  render  such  verdict  as  to  the  jury  appeared  just  and  equi- 
table. 

The  judgment  was  obtained  in  November,  1861,  and 
amounted  to  $118  00  at  the  trial.  The  jury  reduced  it  to 
$25  00. 

Gunn's  counsel  say  the  Court  erred  in  overruling  said  de- 
murrer, in  admitting  said  evidence,  and  in  charging  as  afon- 
said.  (This  case  was  argued  at  June  Term,  1869,  and  kdd 
up  by  the  Court.) 

Hcx)D  &  KiDi>oo,Nfor  plaintiff  in  error. 

FiELDEB  &  Jones,  for  defendant. 
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WarneBi  J. 

According  to  the  previous  rulings  of  a  majority  of  this 
3oart|  the  defendant  in  the  judgment  did  not^  by  his  evi- 
koce,  make  out  such  a  case  as  entitled  him  to  any  equitable 
idief|  under  the  provisions  of  the  Act  of  1868.  I  concur 
b  reversing  the  judgment  of  the  Court  below^  in  this  case^ 
QD  the  ground  that  the  second  section  of  the  Belief  Act  of 
1868,  which  authorizes  the  opening  and  scaling  judgments  i 
R&dered  prior  to  the  passage  of  that  Act,  is  unconstitutional 
and  void.    Let  the  judgment  of  the  Court  below  be  reversed. 

HcGay^  J.y  concurred,  but  wrote  no  opinion. 

Bbown,  C  J.,  concurring. 

looocur  in  the  judgment  of  reversal,  on  the  ground  th^t 
fte  jary  were  not  'authorized  to  reduce  th^  amount  of  the 
judgment,  on  account  'of  the  loss  of  the  property  by  the  de- 
fadant,  as  it  was  not  shown  by  him  that  the  loss  was  caused 
fcjr  the  wrongful  act  of  the  plaintiff,  which  was  necessary  to 
ftttwsuch  equity  between  the  parties  as  the  Court  and  jury 
had  a  right  to  administer. 


Merrtit,  Dunham  &  Company,  plaintiffs  in  error,  vs. 
John  Peabody,  et,  at,  defendants  in  error. 

nlien  executions  were  issacd  in  favor  of  the  officers  and  employees  of  a 
iteamboat,  for  debts  due  to  tbem,  against  the  persons  owing  suchdebtS} 
tod  also  against  the  boat,  after  a  demand  on  the  owners,  or  their  agent, 
for  payment,  and  a  refasal  to  pay,  as  provided  by  the  1968  and  1069th 
sections  of  the  Code ;  whtch  executions  were  levied  on  the  boat  and 
sold  by  the  sheriff:  Held,  that  the  purchasers  of  the  boat  at  sach 
Bheriff's  sale  acquired  a  good  title  thereto,  as  against  the  owners  of  the 
boat;  and  were  not  liable  to  be  garnisheed  for  the  value  of  the  boat 
10  purchased,  at  the  suit  of  an  attachment  creditor,  for  a  debt  due  by 
>ne  of  the  owners  of  the  boat,  prior  to  such  sale. 
Jd^  further  J  that  the  executions,  under  which  the  boat  was  sold,  having 
teen  issued  against  the  persons  owning  the  boat,  as  well  as  against  t\ie 

Vol.  xu—lZ 
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section  was  contrary  to  the  Constitutions  of  this  State  and  of 
the  United  States.  The  demurrer  was  overruled.  On  the 
trial,  Janes  showed  that,  at  the  date  of  the  contract  on  whidi 
said  judgment  was  founded,  he  owned  slaves  worth  9^O,000| 
and  other  property,  in  all  amounting  to,  say  $140,000  00; 
that  his  real  estate  was  greatly  depreciated,  and  not  tka 
worth  over  $14,000  00,  and  that  said  slaves  were  emancipated, 
and  that  said  depreciation  and  emancipation  were  prodnoed 
'^  by  the  result  of  the  war  between  the  United  States  ml 
the  Confederate  States,"  and  closed.  All  this  evidenoe  WM 
objected  to  by  Gunn's  attorneys. 

6unn  offered  no  evidence.  The  Court  charged  the  jraj, 
that  Janes  had  the  right  to  give  in  evidence  the  oonsideiatkB 
of  the  debt  or  contract  upon  which  the  judgment  was  found* 
ed,  the  amount  and  value  of  the  property  owned  by  him 
at  the  time  the  debt  was  contracted,  to  show  upon  the  fidth 
of  what  property  the  credit  was  given,  and  what  tender  or 
tenders,  if  any,  of  payment  was  made  to  the  creditor,  aid 
that  the  non-payment  of  the  debt  was  owing  to  the  reAistltf 
the  creditor  to  receive  the  money  tendered ;  the  destmctiei 
or  loss  of  the  property  upon  the  faith  of  which  the  credit, 
was  given,  and  how  and  in  what  manner  the  property  mt 
lost  or  destroyed,  and  by  whose  default,  and  that,  upon  the 
evidence  of  these  facts,  the  jury  had  ,the  right  to  redaoe  the 
amount  of  the  judgment  according  to  the  equity  of  the  caee^ 
and  render  such  verdict  as  to  the  jury  appeared  just  andeqoi* 
table. 

The  judgment  was  obtained  in  November,  1861,  aol 
amounted  to  $118  00  at  the  trial.  The  jury  reduced  it  (o. 
$25  00. 

Gunn's  counsel  say  the  Court  erred  in  overruling  said  d^ 
murrer,  in  admitting  said  evidence,  and  in  charging  as  aftM*; 
said.  (This  case  was  argued  at  June  Term,  1869^  and  bd( 
up  by  the  Court.)  ' 

Hcx)D  &  KiDDOO,Nfor  plaintiff  in  error. 

FiELDEB  &  Jones,  for  defendant. 
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■ 

AooordiDg  to  the  previous  rulings  of  a  majority  of  this 
Coart,  the  defendant  in  the  judgment  did  not,  by  his  evi- 
deooe,  make  out  such  a  case  as  entitled  him  to  any  equitable 
idief,  under  the  provisions  of  the  Act  of  1868.  I  concur 
in  reversing  the  judgment  of  the  Court  below,  in  this  case, 
OD  the  ground  that  the  second  section  of  the  Belief  Act  of 
1868,  which  authorizes  the  opening  and  scaling  judgments  v 
RDdered  prior  to  the  passage  of  that  Act,  is  unconstitutional 
ind  void.    Let  the  judgment  of  the  Court  below  be  reversed. 

MgCay^  J.,  concurred,  but  wrote  no  opinion. 

Bbown,  C  J.,  concurring. 

looDCur  in  the  judgment  of  reversal,  on  the  ground  th^t 
Ike  jury  were  not  'authorized  to  reduce  th^  amount  of  the 
jadgment,  on  account  of  the  loss  of  the  property  by  the  de- 
fendant, as  it  was  not  shown  by  him  that  the  loss  was  caused 
ty  the  wrongful  act  of  the  plaintiff,  which  was  necessary  to 
*W«  such  equity  between  the  parties  as  the  Court  and  jury 
hd  a  right  to  administer. 


Dunham  &  Company,  plaintiffs  in  error,  vs. 
John  Peabody,  et  al,  defendants  in  error. 

ezecntions  were  issued  in  favor  of  tbe  officers  and  employees  of  a 
■Itiinboat,  for  debts  due  to  them,  against  the  persons  owing  suchdebtSf 
llso  against  the  boat,  after  a  demand  on  the  owners,  or  their  agent, 
rfljmeDt,  and  a  refusal  to  pay,  as  provided  by  the  19G8  and  1069th 
of  the  Code ;  whrch  executions  were  levied  on  the  boat  and 
Ij  the  slierifiT:  Held,  that  the  purchasers  of  the  boat  at  such 
'•  sale  acquired  a  good  title  thereto,  as  against  the  owners  of  the 
i;  and  were  not  liable  to  be  garnishced  for  the  value  of  the  boat 
►jlpchamed,  at  the  suit  of  an  attachment  creditor,  for  a  debt  due  by 
9i  the  owners  of  the  boat,  prior  to  such  sale. 

%  that  the  executions,  under  which  the  boat  was  sold,  having 
igainst  the  persons  owning  the  boat,  as  well  as  against  the 
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boat,  afler  demand  and  refusal  to  pay  the  debt,  and  not  agunsttliebM 
alone,  that  it  was  not  such  a  proceeding  to  enforce  a  morittiu  fifl 
against  the  boatf  as  would  give  to  the  District  Courts  of  the  TJniM 
States  earc/tmotf  jurisdiction,  under  the  Act  of  Congress  of  1789. 

Lien  Laws.  Jurisdiction.  Before  Judge  Johnson.  Hm 
cogee  Superior  Court.     August  Term,  1869. 

In  May  and  June,  1867,  in  said  county,  the  followingpei 
sons  sued  out  fi.  fas.  against  S.  O.  Boardman,  ThomtsI 
Morgan  and  E.  S.  Mills,  as  owners  of  the  steamer  White  Boi 
and  against  said  steamer,  then  in  said  county,  under  sectiv 
1968  and  1969  of  Irwin's  Code:  one  O'Connor,  fdrprof 
sions  furnished  for  said  boat,  at  the  request  of  her  captUB 
one  Towns,  for  wood  furnished  by  him  to  said  boat;  one-Bi 
bro,  for  a  sum  due  him  as  her  pilot,  and  said  Mills,  fx 
sum  due  him  as  her  captain.  And  OlcottP.  BoardmanaiK 
out  two  mortgage  fi.  fas.y  upon  mortgages  held  by  him,agtiB 
said  boat.  These  mortgages  were  made  out  of  this  Stat^  t 
Mills,  and  had  never  been  recorded  in  this  State.  To  ooei 
them,  Mills  signed  his  own  name  and.  the  names  of  the  otb 
owners,  as  their  agent ;  the  other  he  signed,  as  master,  i 
himself  and  the  other  owners,  all  the  owners  being  uon-m 
dents  of  this  State.  Under  these  fi.  fas.  said  steamar  V 
levied  on,  and  in  September,  1867,  sold  by  the  sheriff  i 
said  county,  to  James  M.  Kussell,  John  Peabody  and  L. 
Downing,  for  $670  00. 

In  June,  1867,  Merritt,  Dunham  &  Company  had  so 
out  an  attachment  against  said  Morgan,  for  $2,550  00,  i 
had  it  levied  on  three-eights  of  said  steamer,  as  the  inter 
of  Morgan  in  her.  In  August,  1869,  pending  this  attu 
ment,  Peabody  &  Downing  werQ  garnisheed  and  required 
answer  what  they,  owed  Morgan,  or  what  effects  or  propi 
of  his  they  had.  They  answered  that  they  owed  him  noth 
and  had  none  of  his  effects  or  property.  This  answer  ' 
traversed.  On  the  trial  of  that  traverse,  plaintiff's  oom 
showed  that  on  the  10th  of  April,  1867,  said  Morgan  ow 
one-fourth  of  said  steamer ;  that  at  the  date  of  serving  i 
garnishment,  the  steamer  was  worth  $5,000  00;  that 
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nrchasers  took  possession  under  said  sheriff's  sale,  had  sold 
le  steamer  for  $1,350  00,  and  still  had  part  of  her  ma- 
hineiy,  worth  $700  00,  and  closed. 
Defendants  introduced  said  judgments  and  mortgages,  the 
L  /(».,  aforesaid,  and  the  sheriff's  deed  to  them,  showing 
Imt  they  bought  it  at  said  sale,  under  said  fi.  fas.  Thej 
showed  that  they  knew  nothing  of  Mill's  authority  to  make 
said  mortgages.  Plaintiff's  counsel  requested  the  Court  to 
iJUffge  the  jury  that  said  mortgages  and  claims  of  the  judg- 
DOteot  creditors  were  maritime  contracts,  and  that  thejudg- 
toeDts  hy  the  County-Judge,  authorizing  the  seizure  and  sale 
rf said  boat,  were  void;  th^t  said  judgments  were  void  for 
wut  of  jurisdiction,  if  neither  of  the  defendants  in  said 
judgments  resided  in  said  county,  at  the  date  or  foreclosure  of 
nid  mortgages,  though  said  steamer  was  in  said  county,  at 
ibe  date  of  said  foreclosure;  that  the  Acts  giving  a  lien  to 
>tttmboat-men,  so  far  as  they  authorized  proceedings  in  rem., 
in  caases  of  civil  and  maritime  jurisdiction,  are  unconstitu- 
tional, because  such  jurisdiction  is  in  the  Courts  of  the  United 
States,  exclusively. 

The  Court  refused  so  to  charge,  but  charged  that  these 
J^gments  being  in  personarriy  as  well  as  in  rem.,  they  were 
wfficient  judgments,  in  law,  under  which  to  sell  the  interest 
of  defendants,  and  further  charged  that  if  these  judgements 
W  been  rendered  by  the  County-Court  in  favor  of  the  pilot 
«nd  other  employees,  as  well  against  the  owners  as  against 
the  boat,  the  judgments  were  good,  and  a  purchaser  under 
Aem  takes  a  good  title,  unless  there  was  something  else  to 
ivoid  the  sale,  and  that  the  same  was  true  as  to  the  judgments 
>D  the  foreclosure  of  said  mortgages,  if  the  boat  was  in  said 
oanty  at  the  date  of  foreclosure,  though  the  mortgages  were 
lade  out  of  this  State,  by  non-residents  of  this  State ;  that 
*  Mills'  authority  to  make  said  mortgages  was  not  proved, 
id  the  judgments  on  them  were  without  evidence  of  indebt- 
Iness,  and  were  obtained  at  the  instance  of  Mills,  the  jury 
ight  consider  whether  this  was  a  fraud  by  Mills,  but  a  pur- 
laser  will  not  be  affected  by  said  fraud,  unless  he  knew,  or 
Tticipated  in,  said  fraud. 
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-  -  -  -  _    _  —  - 

The  jury  found  the  issue  in  favor  of  the  garnishees.  '. 
is  assigned  here  upon  the  refusal  of  the  Court  to  char 
requested,  and  upon  the  charge  as  given. 

Moses  &  Gerbard,  for  plaintiff  in  error. 

Peabody  &  Brannon,  L.  T.  Downing,  for  defenc 
cited  Prince's  Dig.,  424 ;  R.  M.  Charlton's  Repts.,  240 
win's  Code,  sec.  3895,  and  Act  of  1866,  p.  65,  as  to  jur 
tion  for  foreclosure  of  mortgages ;  as  to  the  exclusive  jur 
tion  of  United  States  Courts:  17th  How.  R.,  399 ;  1\ 
R.,  293  ;  20  Howard's  R.,  393;  7  Wallace's  R.,  645. 

Wabxeb,  ^. 

The  question  made  by  the  record  in  this  case  is,  wh 
,the  purchasers  of  the  steamboat  White  Rose,  at  a  she 
sale,  made  by  virtue  of  executions,  issued  to  enforce  ast 
boat  lien,  as  provided  by  the  1968, 1969  sections  of  the ( 
acquired  a  good  title  thereto,  as  against  the  owners  o 
boat,  so  as  to  protect  -them  as  garnishees,  at  the  suit  of  a 
tachment  creditor  of  one  of  the  owners  of  the  boat,  pri 
such  sale.  We  are  of  the  opinion,  from  the  facts  and 
ceedings  stated  in  the  record,  that  the  requirements  o 
Code  were  compHed  with,  and  that  the  purchasers  f 
sheriff's  sale  acquired  a  good  title  to  the  boat,  as  agaixu 
owners  thereof,  prior  to  such  sale,  and  are  not  liable,  as 
nishees,  to  the  creditors  of  such  owners,  for  the  value  < 
boat  so  purchased  by  them.  The  executions,  under  \ 
the  boat  was  sold,  having  been  iss|ied  against  iht  jx 
owning  the  boat,  as  well  as  against  the  boat,  after  de 
and  refusal  to  pay  the  debt  claimed,  as  provided  by  the* 
and  not  against  the  boat  alone,  it  was  not  such  a  proce 
to  enforce  a  maritime  lien  against  the  boat  alone,  as  wouh 
to  the  District  Courts  of<^he  United  States  excltmcejm 
tion,  under  the  Act  of  Congress  of  1789. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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Barbara  Davis,  plaintiff  in  error,  vs.  William  Bagley 

et  al.,  defendants  in  error. 

When  ao  admiaistrator,  ia  the  year  1862,  after  receiving  into  his  hands 
a  sufficiency  of  asseU  to  meet  all  unsettled  claims  against  the  estate, 
delivered  over  the  remainder  to  the  heirs- at-law,  but  in  making  the 
distribation  gave  one  share  to  Barbara  Davis  and  her  children,  under 
amiitakeof  law,  the  fact  being  that  it  belonged  to  Barbara  Davis 
alone,  and  the  said  Barbara  made  no  objection  at  the  time«  but  con- 
Knted,  under  the  same  mistake  of  law,  to  the  said  distribution,  but 
did  nothing  to  mislead  the  administrator,  who  was  not  at  all  influenced 
in  his  action  by  her  consent : 

Sdd  1.  The  delivery  of  the  assets  to  the  children,  who  were  not 
entitled,  was,  to  that  extent,  a  devastavit,  and  Mrs.  Davis  is  not 
^pped  by  her  acts  from  claiming  of  the  administrator  her  full  rights 
tt  heir-at-law. 

^  The  effects  delivered  to  the  children  are  still,  in  contemplation 
of  law,  in  the  hands  of  the  administrator  to  be  accounted  for,  not  only 
to  Mrs.  Davis,  but  to  any  other  person  who  has  claims  against  the 
ertite. 

^  That  if  the  efiects  kept  in  hand  to  pay  the  demands  against  the  estate 
u  1861,  have  been  entirely  lost  without  fault  of  the  administrator,  he 

.  ttn  protect  himself  as  to  said  efi^ects  against  the  heirs-at-law  and  cred- 
^rs,  under  the  several  Ac*is  passed  since  the  war  for  the  relief  of 
administrators,  etc. 

^  There  ought  to  be  a  new  trial  in  this  case,  in  which  these  principles 

"Ull  be  applied,  leaving  the  administrator  to  show,  if  he  can,  that 

I     there  are  subsisting  claims  against  the  estate  of  higher  dignity  than 

^    m  Davis'  claims,  which  are  entitled  to  the  fund  in  hand,  in  which 

Oelfrs.  Davis  is  only  entitled  to  "what  remains,  after  the  settlement 

o«  laid  claims,  in  the  due  course  of  administration. 

Liatility  of  Administrator.  Before  Judge  Johnson.  Cliat- 
ihee  Superior  Court,    September  Term,  1869. 

'Barbara  Davis,  as  heir-at-law  of  Samuel  Jones,  sued  Wil- 

fiagley,  as  administrator  of  said  Jones,  and  his  securi- 

npoD  an  administrator's  bond  made  by  them  on  the 

of  Jane,  1861,  averring  that,  though  Bagley  liad,  as 

listrator,  taken  possession  of  said  estate,  and  paid  all  its 

he  still  held  $50,000  00,  of  which  she  was  entitled  to 

ith^  and  ^et  would  not  pay  her.     Bagley  pleaded  pay- 

and  that  the  assets  in  hand  were  notes  given  for  slaves, 

collectible  and  Confederate  Treasury  notes  collected 
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in  due  course  of  administratioD^  all  of  which  was  worthleBB. 
His  securities,  by  plea,  claimed  the  benefit  of  the  ''  Belief 
Act,^  without  specifying  any  reason  for  such  claim.  The 
plaintiff's  counsel  read  in  evidence  said  bond,  and  the  retorns 
of  Bagley  as  such  administrator.  From  them  it  appeared 
that  on  the  1st  of  January,  1862,  he  held,  as  snch  adminis- 
trator, $160,000  00;  that  he  had  charged  himself  wiA 
$8,025  40,  as  administrator  of  Thomas  Davis,  late  hnsbtod 
of  plaintiff,  and  credited  himself,  as  Davis'  administrator, 
with  $2,025  40,  as  due  to  the  estate  of  Jones  by  the  estate  of 
Davis  for  negro  hire.  It  was  shown  that  Jones  died  sevenl 
years  before  Davis  died,  and  that  he  died  before  any  dkri^ 
bution  of  Jones'  estate ;  that  Jones  left  ten  heirs,  one  of  wfaon 
was  plaintiff,  and  that  Davis  left  said  plaintiff,  his  widof 
and  five  children  him  surviving. 

It  was  shown  that  after  Davis'  death,  Bagley  reserved  soeii 
amount  as  he  thought  necessary  to  pay  Jones'  debts,  etc.,  and 
concluded  that  the  remaining  share  of  each  of  Jones'  beifl 
was  $8,025  40,  and  determined  to  pay  out  accordingly.   He 
charged  Davis'  estate  with  said  negrp  hire,  and  reduced  thafc 
share  to  $6,000  00,  and,  bona  fide,  believing  that  wascone^ 
announced  to  plaintiff  that  she  and  each  of  her  childreA 
shared  that  portion  equally,  and  that  he  was  ready  to  pa^to 
her  and  each  of  her  five  children  $1,000  00.     She  suppoaJ 
he  was  right  as  to  the  law,  took  her  $1,000  00,  and  iJlonrta 
him  to  pay  each  of  her  children  $1,000  00,  as  he  propoaei- 
Learning  that  her  children  were  not  entitled  to  share  aaiS 
fund  with  her,  she  claims  that  Bagley  should  pay  her  tk^ 
$5,000  00  which  he  had  so  paid  to  her  children. 

The  Court  charged  the  jury  that  if  Bagley,  bona  fide,  nrf^ 
such  payment  to  said  children,  by  plaintiff's  consent,  it  M 
equivalent  to  a  payment  to  plaintiff;  that  if  said  payiBertii 
to  the  children  was  unauthorized,  and  Bagley  has  Baffi<M| 
in  nominal  value,  of  the  assets  of  Jones'  estate  to  pay 
tiff,  which  assets  had  become  worthless  without 
fault,  plaintiff  could  not  recover.  Plaintiff's  coansel  reqi 
ed  the  Court  to  charge  the  jury  that  if  plaintiff  was  i| 
of  her  rights  as  an  heir  of  Jones,  and  Bagley  induced 
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ooQsent  to  said  payments  to  the  children^  then  such  payment 
did  not  discharge  Bagley's  liability  to  her.  He  so  charged^ 
idding,  that  if  Bagley  was  also  ignorant  of  plaintiff's  rights 
tf  heir  of  JoneSy  and  so  made  the  payment  by  her  consent^  he 
was  dischailrged  thereby.  Tiiey  requested  him  to  charge  that 
if  she  ratified  said  payments  in  ignorance  of  her  rights^ 
whether  that  ignorance  was  caused  intentionally  or  uuinten- 
tioDally  by  Bagley's  concealment,  such  ratification  would  not 
bind  her.  The  Court  said  it  was  a  sound  legal  proposition 
as  between  principal  and  agent,  but  was  not  applicable  to 
this  case,  and  would  not  so  charge.  (There  was  no  evidence 
of  any  ratification,  unless  it  be  that  she  failed  to  object  for 
iome  time  afler  the  payments  were  made.) 

The  jury  found  for  the  defendants.     Complaint  is  madc^ 
against  each  clause  of  the  charge  given,  the  qualification  of 
the  first  request,  and  the  refusal  to  give  the  last  request  in 
cbarge. 

Peabody  &  Branxon,  D.  H.  Burts,  for  plaintiff  in  error, 
ttid  Bagley  must  pay  and  sue  Mrs.  Davis'  children  :  7  Ga. 
K<)64;  and  as  to  her  acquiescence,  cited:  1  Sto.  Eq.,  386, 
387:  7tli  Ga.  R,  30;  17th  Ga.  R.,  452;  6  John.  Ch.  R.,  166, 

E.  G.  Raiford  said  the  cause  turned  on  bona  fides  of  the 
f  paymente,  citing :  31st  Ga.  R.,  117;  Irw,  Code,  sec.  3067 ; 
1  8to.  Eq.  Juris.,  90 ;  Act  of  1868,  p.  4. 

McCay,  J. 

1.  The  important  question  in  this  case  is,  how  far  the  ac- 

mce  of  Mrs.  Davis  in  the  payment  of  this  money  to  her 

Iren,  binds  her.   It  is  admitted  that  there  was  a  mistake. 

was  the  administrator  of  Mrs.  Davis'  father,  and  also 

rMre.  Davis*  husband.     The  share  of  Mrs.  Davis  in  her 

^8  estate  survived  to  her.     Davis  having  died  before  he 

it  into  possession,  it  formed  no  part  of  his  (Davis') 

The  act   of  the  administrator  in  paying  it  over  to 

as  administrator  of  J)avis,  and  then  paying  it  out 

rV  heirs,  was  a  mistake.    Mrs.  Davis  was  entitled  to 
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all  of  it.     As  it  was^  her  children  got  each  $1^000.    Tbeevi- 
dence  is  that  all  the  parties  were  mistaken  in  the  law. 

This  is\not  the  case  of  a  contract  where  both  parties  stand 
upon  their  own  judgment^  and  where  no  special  duty  is  cast 
upon  either.  Bagley  is  a  trustee^  an  officer  appointed  by  tbe 
law  to  perform  a  specified  duty^  to-wit :  to  adminbter  tlui 
estate  according  to  law ;  and  the  rules  prescribing  his  du^ 
are  the  law  of  the  land.  He  had  a  duty  to  perform.  If  be 
failed^  however  ignorant  or  mistaken  he  may  be^  he  caDOOt 
excuse  himself.  He  has  a  mere  ministerial  duty  to  perform  in 
paying  out  this  estate^  and  if  he  pay  any  portion  of  it  to  one 
not  entitled^  he  is  responsible  to  those  entitled. 

Mrs.  Davis  had  no  duty  in  the  premises.  She  was  under 
Vio  obligation  to  keep  Bagley  informed  as  to  the  law ;  and 
her  failure  to  instruct  him  as  to  his  duties  is  no  breach  of  aqf 
duty  on  her  part.  There  is  no  pretence  of  any  fraud  orcoB- 
oealment  by  her.  Indeed,  it  appears  affirmatively  fromtbl 
record  that  Bagley  acted  wholly  without  reference  to  any  aet 
or  saying  of  hers.  She,  it  is  true,  stood  by  and  said.Dodi-. 
ing,  made  no  objection,  simply  because  she  did  not  knowsbe' 
had  any  right  to  object.  Bagley  was  not  misled  bj  her.  That 
is  affirmatively  proven. 

We  do  not  think  she  is  estopped.   Estoppel  always  implitt<'i 
that  the  person  estopped  "has,  by  his  act,  misled  the  other*  .• 
Code,  section  3700.     It  was  not  Mrs.  Davis*  duty  to  instrod 
Bagley  as  to  the  law.     It  was  Bagley's  duty  to  obey  the  law. 
He  was  the  actor,  sworn  and  bonded,  authorized  to  takeooao-  ^ 
sel  and  charge  the  estate  for  it ;  and  we  can  Ree  no  reason  for  ] 
excusing  him  from  the  performance  of  his  duty  because  Mi&  i 
Davis,  who  was  not  bound  to  set  him  right,  stood  by  and,  ia 
her  own  ignorance,  permitted  him  to  go  wrong. 

2.  The  payment  of  this  money  to  those  not  entitled  tt 
it  is  a  devastavit.  It  is  still  in  hand ;  the  receipt  is  null. 
Bagley,  as  administrator  of  Jones,  is  chargeable  with  ih^ 
much  money.  It  does  not  necessarily  belong  to  Mrs.  JoMb; 
It  has  never  been  legally  separated  from  the  estate  of  JonflM 
It  is  there  for  distribution  among  tliose  entitled  to  it^  whom- 
ever they  may  be.     Mrs.  Jones  is  one  of  tbe  heir8-at-Iiiy| 
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mdif  there  be  no  good  reason  why  it  should  not  be  paid  to 
befyshe  may  receive  it.  But  the  heirs-at-law  are  only  enti- 
led to  what  remafins  after  the  debts  are  paid. 

3.  Under  our  Acts,  passed  in  1865  and  1866,  and  under  the 
3oii8titation  of  1868,  very  liberal  and  just  provisions  are 
aide  for  the  protection  of  administrators  who,  in  good  faith, 
ad  under  the  laws  in  force  at  the  time,  made  investments, 
vhicfa,  without  their  fault,  have  turned  out  badly.  There  is 
iboan  Act  protecting  administrators  from  liability  for  pay- 
ncDts  made  to  persons  who,  as  the  estate  then  stood,  appeared 
^oly  entitled  to  such  payments,  but  who,  as  has  since  be- 
come apparent,  were  not  entitled.  And  this  is  perfectly  just, 
[f  the  administrator  acted  in  good  faith  it  would  be  very 
ttid  to  hold  him  responsible  for  the  untoward  and  unexpec- 
^  results  of  the  late  war.  The  parties  injured  are  not  ^m- 
dikiB;  they  can  follow  the  moneys  thus  paid  out  into  the 
ttids  of  those  who  have  received  it. 

4.  We  think  there  ought  to  be  a  new  trial  in  this  case,  in 
^ich  Bagley  shall  be  charged  with  the  amount  paid  out  to 
^e  children  of  Mrs.  Davis,  2iS2i  devastavit^  but  with  the  right 
J  his  part  to  the  defenses  allowed  by  the  Acts  we  have  re- 
fred  to,  keeping  also  in  view  that  any  other  claims  there 
9y  be  against  the  estate  of  Jones,  have  their  rights  against 
e  fbod  in  hand,  as  well  as  Mrs.  Jones. 

Judgment  reversed. 


ILLIAH  Davis,  plaintiff  in  error,  vs.  Thomas  Moore- 
field d  al.,  defendants  in  error.  v 

•old  and  delivered  a  piano-fort«  to  F.,  a  married  woman,  and  took 
ler  note  for  the  price  thereof,  and  afterwards  filed  his  bill  on  the  equi- 
f  ride  of  the  Court  for  a  re-delivery  of  the  piano  to  him,  or  payment 
f  its  Talae,  on  the  ground  that  the  note  given  therefor  was  void : 
leldj  that  a  general  demurrer  to  the  bill  for  want  of  equity  was  prop- 
rlj  sQStained  by  the  Court  below. 

Scyiity.  Demurrer.  Decided  by  Judge  Johnson.  Chat- 
oochee  Superior  Court    September  Term,  1869. 
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Davis,  bj  his  bill,  averred  that  on  the  12th  of  MbJjUH, 
he  owned  a  piano  worth  $700  00,  and  sold  it  to  Mrs.  F.  A. 
Fisher  for  $1,500  00,  and  took  her  individual  note  for  it 
Her  husband  was  in  the  armj,  but  she  usually  acted  as  his 
agent,  and  he  supposed  her  husband  would  be  bound  by  Itv 
by  her  promise.    The  husband,  died,  and  she  became  hii 
administratrix,  and  had  this  piano  appraised  as  part  of  hii 
estate.     Afterwards  she  married  Moorefield,  and  McNeil  M 
made  administrator  de  bonis  non  of  Fisher,  and  advertiiei 
said  piano  for  sale.    Moorefield  and  his  wife  claimed  ifc,  W' 
their  claim  was  dismissed  for  some  informality.     Mra  Moon- 
field  has  the  piano,  will  not  pay  the  note,  nor  give  itupti 
Davis,  nor  arbitrate  the  matter/  and  McNeil  will  not  ante? 
take  to  sell  it  under  the  circumstances,  and  therefore  JkA 
can  not  claim  it     He  says  that  the  note  is  void,  first,  beoBtt 
he  gave  credit  to  a  married  Woman,  and  because  both  bang 
ignorant  of  the  revenue  laws,  said  note  was  never  stampaif 
and  therefore  he  says  the  title  of  the  piano  is  still  in  luflk 
He  prayed  .that  he  should  recover  the  piano,  or  have  other 
relief.     The  bill  was  dismissed  upon  the  ground  that  Da^ 
had  a  plain  and  adequate  common  law  remedy.    Thatl 
assigned  as  error. 

E.  G.  Raiford,  for  plaintifi^  in  error,  cited  Irwin's  Goii! 
sees.  3040,  3041,  3067,  3070;  14th  Ga.  R,  323;  SBthfl* 
R.,  332;  37th  Ga.R.,  1.  '* 

John  Peabody,  D.  H.  Burts,  for  defendants,  cited 
Code,  sees.  2688,  1747,  1749,  2169. 

Warner,  J. 

From  the  facts  of  this  case,  as  disclosed  by  the  reoordl|^ 
think  the  complainant  had  an  ample  and  adequate 
at  law,  and  that  the  demurrer  to  the  bill,  for  want  of 
was  properly  sustained. 

Let  the  judgment  of  the  Court  below  be  affirmed* 


t*"' 
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k  A.  Lewis,  plaintiff  in  error,  vs.  A.  M.  Chbistian  et  al., 

defendants  in  error. 

i  eontract  was  made  between,  the  owner  of  a  plantation  and  her  tenants 
fn  the  cultiyation  of  the  same  on  the  terms  and  conditions  stated 
thmn,  and  to  equally  divide  the  crop  made  thereon  between  them. 
In  conseqaence  of  the  bad  management  of  the  defendants,  and  their 
fiolttre  to  perform  their  part  of  the  contract,  the  owner  of  the  land 
wu  damaged  $1,500  00  or  $2,000  00,  or  more  than  all  the  cotton  made 
M  the  place  was  worth ;  thej  onght  to  have  made  thirty  bales  of  cot- 
ton, whereas  they  made  only  tweWe ;  they  ought  to  have  made  eight 
hundred  bushels  of  corn,  whereas  they  made  only  two  hundred.  On 
abiDbeiug  filed  by  the  complainant,  alleging  the  foregoing  facts,  and 
the  vmheney  of  the  defendants,  for  the  purpose  of  restraining  the 
^ifendintfl  from  removing  their  share  of  the  cotton  from  the  place 
■ntil  the  damages  sustained  by  the  complainant  could  be  ascertained 
■Dd  decreed  to  be  paid :  Heldt  that  the  Court  erred  in  su^ining 
the  motion  and  dismissing  the  injunction,  for  want  of  equity. 

BenC  Equity.  Demurrer.  Decided  by  Judge  Johnson. 
Siattahoochee  Superior  Court.    September  Term,  1869. 

On  the  4th  of  February,  1868,  Mrs.  Lewis,  with  A.  M. 
Smstian  and  R.  B.  Green,  made  a  contract  by  which  she 
flowed  them  the  use  of  her  land  and  certain  mules,  and  food 
^  them,  plo\V8  and  gear  for  that  year,  and  they  were  to  fur- 
ish  hands,  repair  the  fencing,  cultivate  said  land,  and  divide 
jnally  with  her  the  crop,  etc.  In  November,  1868,  she 
led  her  bill,  complaining  that  they  took  possession  of  her 
•id  property  under  said  contract,  she  complied  fully  with 
sr  said  undertakings,  they  planted  the  crop,  but  so  acted  as 
drive  away  the  hands,  and  so  failed  to  cultivate  the  crop, 
at  it  was  almost  entirely  ruined ;  that  had  they  complied 
th  their  part  of  said,  contract,  the  farm  would  have  pro- 
oed  eigbt  hundred  or  a  thousand  bushel^of  corn,  and  about 
iity  bales  of  cotton,  but  because  of  their  mismanagement, 
lolence,  drunkenness  and  inattention,  but  two  hundred 
ihels  of  com  and  sixteen  bales  of  cotton  were  made  thereon ; 
it  they  did  not  repair  the  fences,  no  care  of  the  stock  and 
Is,  allowed  their  employees  to  steal  from  her,  and  so  failed 
perform  the  contract  that  she  lost  thereby  &om  $1,500  00 
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or  $2,000  00^  more  than  their  half  of  the  cotton  is  wocth; 
that  Green  pretending  to  have  sold  his  interest  in  the  crop  to 
Christian,  abandoned  the  farm,  and  Christian  pretends  thti 
he  has  sold  out  to  one  Webb,  who  is  superintending  the&m; 
that  Green  is  insolvent;  Christian  has  no  property  which eu 
be  sold  by  law  for  his  debts ;  that  they  gave  her  half  of  tba 
corn  made,  but  Christian  was  about  to  carry  off  half  the  siil 
cotton.  Upon  this  statement  she  had  said  parties  eiijomed 
from  removing  said  cotton  until  her  claim  for  rent  was  id- 
justed  by  a  decree. 

By  amendment  she  averred  that,  in  1868,  Christian  carried 
on  another  farm,  and  to  carry  on  it,  bought  supplies,  etoi 
etc.,  from  one  Vanhon,  giving  him,  in  May,  1868,  a  crop- 
lien  to  secure  him;  that  Yanhon  foreclosed  this  lien, and 
levied  on  half  of  said  cotton  as  Christian's  property,  and  shs. 
had  that.also  enjoii^ed.  By  another  amendment  she  avonl 
that  after  Green  had  sold  his  interest  in  the  crop,  to-wit:  ii 
September,  1868,  Green  gave  a  crop-lien  to  Gray,  Bedell  & 
Hughes,  and  they  obtained  Sifi.fa,  omit,  and  levied  itupoft 
said  cotton,  and  she  enjoined  that/,  fa.  also.  This  lastii- 
junction  was  put  upon  the  ground  that  as  landlord  sheliil 
a  prior  lien,  etc. 

To  this  bill,  as  amended,  a  general  demurrer  was  filed  aalj 
sustained,  and  the  bill  was  dismissed.  This  is  assigneda^ 
error. 

D.  H.  BuRTS,  John  Peabody,  for  plaintiff  in  error. 

E.  J.  Raifoed,  M.  J.  Crawford,  for  defendants  in  cr 

•  I 

Warner,  J. 

The  complainant,  by  her  bill,  alleges  that  she  has 
damaged  by  the  defendants  $1,500  00  or  $2,000  00  in 
sequence  of  their  bad  management  and  failure  to 
their  part  of  the  contract,  and  that  the  defendants  are  k 
vent.    The  prayer  of  the  bill  is,  that  they  may  be 
from  removing  their  share  of  the  cotton  from  the  plant 
until  the  damages  sustained  by  the  complainant  can  be 
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aioed  and  decreed  to  be  paid.  In  our  judgment  the  com- 
ihbiDt's  renedy  at  law  would  not  have  been  as  complete  or 
ftctaal  as  it  would  be  in  a  Court  of  Equity,  the  defendants 
leiiig  insolpenL  The  complainant  having  instituted  her  suit 
n  the  equity  side  of  the  Court,  that  Court  will  retain  it  in 
ider  to  do  adequate  and  complete  justice  between  the  par- 
in:  Code,  sections  3040,  3041. 
Let  the  judgment  of  the  Court  below  be  reversed. 


fera  J.  McKendbee,  plaintiff  in  error,  vs.  Jesse  H.  Sikes, 

defendant  in  error. 

V^tlie  Jadge  who  tried  a  cause  has  died,  or  is  but  of  office,  and  a 
notion  is  made  for  a  new  trial,  the  Judge  to  whom  the  application  is 
Bide,  is  required,  l^  the  rules  of  Court,  to  ascertain  the  facts  by  the 
W  means  at  his  command.  But  this  does  not  require  him  to  re-ex- 
Uiioe  the  witnesses,  or  to  hear  oral  testimony  as  to  what  transpired  at 
^etriaL  The  party  moving  should  present,  in  writing,  a  brief  of  the 
Mmony  and  the  history  of  the  trial,  properly  verified,  and  this  Court 
^  not  overmle  the  Judge  below,  in  refusing  to  take  up  the  time  of 
tte  country  in  an  examination  of  the  witnesses,  to  makeup  a  history 
If  tbe  trial  and  a  brief  of  the  testimony. 

kotion  for  New  Trial.     Practice.    Before  Judge  Johnson. 
Hsoc^ee  Superior  Court.     May  Adjourned  Term,  1869. 

It  May  Term,  1869,  of  said  Court,  Sikes  obtained  a  jndg- 
fet  against  MeKendree,  in  a  cause  then  pending.  Mc- 
■dree's  counsel  filed  a  motion  for  a  new  trial,  upon  the 
tads  that  the  Court  (then  Judge  Worrill)  had  erred  in  a 
of  hia  charge,  applicable  to  the  facts  of  the  case,  and 
verdict  was  contrary  to  the  evidence,  etc.  Before 
ion  was  heard.  Court  adjourned  till  July,  1869. 
tile  Judge  Worrill  was  succeeded  by  Judge  Johnson. 
\iSiiB  matter  was  called  up  before  him,  counsel  for  Mc- 
jitB^ed  that  they  and  Sikes'  counsel  had  not  agreed, 
not  agree,  as  to  the  evidence  which  was  submitted 
r,  on  said  trial,  and  that  no  brief  of  the  evidence,  ap* 


190         SUPREME  COURT  OF  GEORGIA. 

HcEendree  vs.  Sikes. 

proved  by  Judge  Worrill,  had  b^a  filed,  and  propcx 
call  the  witnesses,  who  were  sworn  on  said  trial;  and  i 
settle  differences  between  them.  The  Colirt  refused  to 
this.  Movants  then  proposed  to  swear  said  witnesse 
over  to  them  the  evidence^  as  counsel  had  written  it,  ai 
whether  the  same  was  correct  or  not  The  Court  refi 
allow  that.  Thej  then  asked  for  a  mbpcena  to  send  for 
Worrill  and  have  him  testify  as  to  what  was  the  evidc 
said  trial.  This  too  was  refused.  Movants  making  n< 
motion,  the  motion  for  a  new  trial  was  dismissed.  ( 
decisions  are  assigned  as  error. 

Williams  &  Thorjhxjn,  by  M.  H.  Blanford,  for 
tiff  in  error. 

R.  J.  Moses,  for  defendant,  cited  49th  rule  of  Cour 
Ga.,  682;  Irwin's  Code,  sec.  4195. 

McCay,  J.  ^ 

The  point  in  this  case  is  purely  a  question  of  pi 
When  a  question  arises  between  the  parties,  in  makin 
brief  of  the  testimony,  it  is  to  be  settled  by  the  Judge 
dinarily,  he  is  informed  of  facts  by  affidavit,  in  writin 
we  do  not  think  it  was  error  for  him  to  insist  on  that  m 
this  case.  The  time  of  the  country  is  too  precious 
spent  in  re-hearing  the  witnesses,  in  order  that  a  brie 
be  made  up,  for  the  benefit  of  one  of  the  parties,  to-w 
be  may  make  his  motion  for  a  new  trial. 

We  think  the  Judge  was  right  in  refusing  to  interfei 
the  business  of  the  Court,  to  make  this  investigation, 
for  the  parties  to  make  up  their  brief  and  present  it 
Judge  for  his  approval,  and  if,  as  in  this  case,  the  Ju<i 
not  hear  the  testimony,  the  party  seeking  his  approvi 
present  his  brief  verified,  so  that  the  Judge  may  kno 
be  correct  or  not.  If  the  Judge  need  other  light,  hen 
ercise  his  discretion  and  take  such  order  to  obtain  i 
thinks  best 

Judgment  affirmed. 
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Rooney  vt.  Grant  &  Co. 

Lawbence  JlooNEY^  plaintiff  in  error,  vs.  John  J.  Grant 
AND  Company,  defendants  in  error. 

Vhea  a  case  liad  been  brought  np  to  this  Court  by  writ  of  error  which 
«u  dlBmiflsed  without  a  hearing,  upon  the  merits  of  the  case,  and  the 
judgment  of  the  Court  below  was  affirmed ;  and  a  motion  was  made 
ibr  a  oew  trial  in  the  case,  in  the  Court  below,  without  including  in  the 
notion  tke  grounds  upon  which  the  new  trial  was  sought :    Heldf  that 

'  Am  was  no  error  in  the  Court  below  in  overruling  the  motion  for  a 
oew  trial  in  the  case,  as  the  same  was  presented. 

Practice.   Motion  for  New  Trial.    Before  Judge  Johnson. 
Husoogee  Superior  Court.    May  Term,  1869. 

1 

Booney  averred  that  he  stored  with  Grant  &  Company^  as 
VtrehoQsemeny  cotton^  to  be  kept  in  a  particular  placo^  and 
^'th notice  to  them^  insured  it^  as  being  in  that  place;  that, 
viftbout  notice  to  him^  they  put  it  into  a  different  place,  where 
it  was  burned,  and  thereby  he  could  not  recover  his  insurance, 
declaimed  of  them  the  value  of  the  cotton  and  his  premium 
iNdout.  The  jury  found  for  the  defendant.  •  Kooney  moved 
■fc  a  new  trial,  upon  the  grounds  that  the  Court  (Judge  Wor- 
ffll)  erred  in  a  part  of  his  charge,  and  that  the  verdict  was 
Nitrary  to  the  evidence.  His  motion  was  overruled  and  he 
M  out  a  writ  of  error. 

''  At  June  Term,  1869,  of  this  Court,  said  cause  was  dis- 
lived,  and  the  judgment  below^was  affirmed,  because  the 
of  exceptions  did  not  contain  the  evidence  heard  in  the 
irt  below.  (See  38th  Georgia,  597,  note.)  Counsel  for 
it  &  Company,  at  May  Adjourned  Term,  1869,  of  Mus- 
Superior  Court,  presented  the  remittitur^  and  had  the 
lent  of  the  Supreme  Court  made  the  judgment  of  that 
Coonsel  for  Booney,  ^'at  that  time  notified  the  Court 
[tiiejr  had  a  motion  for  a  new  trial  to  make.  The  Court 
Johnson)  stated  that  if  the  cause  had  been  carried  by 
error  to  the  Supreme  Court,  and  judgment  affirmed, 
tor  a  new  trial  would  not  be  entertained,  and  did 
there  refuse  to  entertain  said  motion  for  a  new  trial.''' 
Mfinal  is  assigned  as  error. 
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R.  J.  Moses,  for  plaintiff  in  error,  cited  Irwin's  Oodt^ 
sections  3668,  3027  ;  23rd  Ga.  R.,  493 ;  37th  Ga.  B.,  673. 

Smith  &  Alexander,  for  defendants. 

Warner,  J, 

This  \yas  a  motion  for  a  new  trial  in  a  case  which  had  bed 
brought  up  to  this  Court  and  dismissed  here,  without  a  bfltf- 
ing,  upon  the  merits  of  the  case,  and  the  judgment  of  dtf 
Court  below  was  affirmed.  When  the  case  went  back  todif 
Court  below,  a  motion  was  made  there  for  a  new  trial,  witlh 
out  including  in  the  motion  the  special  grounds  upon  irfaid 
the  new  trial  was  sought  to  be  obtained.  The  motion  for  Ai 
new  trial  was  refused.  In  our  judgment,  there  was  noeifQi 
in  the  Court  below  in  refusing  the  motion,  as  the  same  vs 
presented  there.  To  have  entitled  the  movant  toanewtria 
in  the  case,  he  should  have  stated  in  his  motion  therefor,  th 
special  grounds  on  which  he  claimed  a  new  trial,  so  thattb 
Court  could  have  considered  the  materiality  and  sufflcieM; 
thereof.  If  the  special  grounds  for  the  motion  had  beeoM 
forth,  and  the  same  would  have  been  sufficient  to  entitle  ft 
movant  to  a  new  trial,  the  refusal  of  the  Court,  upon  th 
state  of  facts,  to  entertain  the  motion,  would  have  beenena 
As  the  motion  was  presented  to  the  Court  below,  the  joig 
ment  was  right  in  refusing  to  entertain  it,  no  matter  wkn 
reasons  were  given  for  the  refusal.  To  entitle  the  movant ib 
a  reversal  of  the  judgment  of  the  Court  below,  he  mostflbp'* 
from  the  record,  that  the  special  grounds  on  which  his  ibo 
tion  for  a  new  trial  was  based,  when  presented  to  the  OosK^ 
weje  such  as  would  have  entitled  him  to  a  new  trial,  and  sod 
as  the  Court  below  should  have  entertained  and  allowed.  ' 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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Home  et  al.y  vs.  Young  et  al. 


J.  R.  HoRNE  et.  al.j  plaintiflFs  in  error,  va.  Thomas  Young 

et,  cd-j  defendaDts  in  error. 

In  1864,  the  holder  of  a  promissory  note,  made  in  1860,  at  the  de- 
mand of  the  secarity,  gave  up  the  note  and  took  from  the  principal 
ftoewnote,  with  other  security,  which  last  note  was  to  be  paid  in 
Confederate  money :  Held,  that  this  was  a  new  contract,  and  the 
unoQnt  due  thereon  is  to  be  ascertained  under  the  Ordinance  of  1866, 
netting  to  contracts  made  during  the  war. 

1  Sdd,  further,  That  in  adjusting  the  equities  between  the  parties,  the 
JBijinaj  look  into  the  original  consideration,  the  value  of  the  old 
30te,  at  the  time  of  the  new  contract,  and  the  different  relation  of  the 
principal  and  securities  to  that  consideration,  and  should  the  evidence 
toaothofize,  they  may,  under  our  law,  find  a  verdict  for  one  amount 
■giinst  the  principal,  and  another  against  the  securities,  accordingly 
M  they  may  find  the  true  equities  of  the  parties. 

^  Ib  cases  arising  under  the  Ordinance  of  1805,  for  the  adjustment  of 
Confederate  contracts,  either  party  may  be  a  witness,  notwithstanding 
one  of  the  contracting  parties  is  dead. 

Novation.  Evidence.  Scaling  Ordinance.  Security,  etc. 
Scfore  Judge  Cole.  Dooly  Superior  Court.  October  Terra, 
1869. 

I 

Toung  and  his  wife,  formerly  Loduskk  P.  Walters,  sued 
Nd  Home,  A.  J.  Pound  and  James  O.  Farrell,  upon  a  pro- 
NlBory  note  for  $1,277  85,  made  by  said  defendants,  in 
^ruary,  1864,  and  payable  one  day  after  date,  to  Irwin 
lock,  guardian  of  said  wife;  and  Young,  as  guardian  of 
M.  Walters,  sued  said  defendants  on  another  note  exactly 
the  other,  except  that  it  was  payable  to  Bullock,  guar- 
of  D.  M.  Walt<?rs.  Home  and  Pound  were  served.  They 
1st,  the  general  issue ;  2nd,  that  it  was  expressly 
by  and  between  said  Bullock  and  Home  that  said 
riiould  be  discharged  by  bonds  of  the  Confederate 
and  that,  in  pursuance  and  performance  of  said  agree- 
Home,  by  selling  his  property,  procured  Confederate 
notes,  and,  by  direction  of  Bullock,  converted  them 
ifederate  certificates,  and  held  them  for  Bullock's  use, 
not  ooDvert  them  into  bonds,  only  because  the  Con- 
BtmteB  never  issued  the  bonds  called  for  by  the  cer- 

YOL.  XL— 13. 
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tificates ;  3rd.  Pond  pleaded  that  he  and  Farrell  were  but 
securities  for  Home,  on  said  notes,  and  became  sadi  apoo 
the  express  understanding  and  agreement  with  Ballodf 
aforesaid,  and  that  Home  performed  said  agreement,  as  afore- 
said ;  4th,  that,  at  the  date  of  the  notes,  they  were  worth 
$13,950  00,  that  since  that  time  they  had  lost  $11,000  00 
worth  of  property,  without  their  fault,  and  claimed  the 
benefit  of  the  "Relief  Act''  of  1868. 

^y  consent,  the  two  cases  were  tried  together.  PlaintilV 
attorneys  read  in  evidence  the  notes,  and  closed.  The  defii^ 
ants'  atto.rneyb  offered  to  prove  by  the  defendants  that  the  fidi 
stated  in  the  2nd,  3rd  and  4th  pleas  were  true.  It  being  ad- 
mitted that  Bullock  was  dead,  the  Court  held  them  incompe- 
tent witnesses.  It  was  then  shown  that  Bullock,  as  gnardin 
of  said  Loduska  and  D.  M.,  in  1859,  or  1860,  took  HomA 
note,  with  one  Collier  for  security,  that  in  the  latter  partol 
1863  he  received  a  part  of  what  was  due  on  said  note,  andthc 
balance  was  tendered  to  him  in  Confederate  Treasury  DOtM^ 
that  Bullock  refused  to  accept  said  tender^  but  promised  tfl 
release  Collier,  if  Home  would  give  other  security,  tbattk 
notes  sued  on  were  given  for  said  balance,  to  relieve  CSoUkl 
from  his  suretyship,  and  that  Bullock,  after  these  notes  veN 
made,  said  that  it  was  understood  that  they  were  to  beA^ 
charged  as  pleaded  above.  The  loss  of  property,  in  amooft 
about  as  pleaded,  was  shown;  Confederate  Treasury 
were  shown  to  have  been  worth,  in  specie,  but  one-twe&i 
of  their  nominal  value,  at  the  date  of  the  notes,  and  it 
shown  that  on  the  15th  of  March,  1864,  Horbe  did  pi 
a  certificate  from  the  agent  of  the  Confederate  States, 
ing  that  he.  Home,  was'  entitled  to  four  per  cent.  bondB 
said  government,  for  $3,600  00,  so  soon  as  they  were  ic 
It  was  also  shown  that  Home  sold  provisions  to  a 
ing  agent  of  said  government,  for  Confederate  Treasury 
early  in  1864,  and  that  Young  had  no  interest  in  the 
except  ^  husband  in  one  case,  and  guardian  in  the  ol 

The  Court  charged  the  jury  that  if  these  notes  were 
newal  of  a  note  made  in  1859,  or  1860,  plaintiflb  ehooUtj 
cover  the  full  principal  and  interest  called  for  by  the 
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the  notes;  that  Bullock,  as  guardian,  had  no  right  to  convert 
the  moDey  of  his  wards  in  Confederate  securities,  without  an 
order  of  Court,  and,  that  in  the  absence  of  said  order,  they 
should  find  for  the  full  amount  of  said  notes,  notwithstanding 
iDy  agreement  to  accept  such  securities,  in  satisfaction  of  said 
ootfiB;  tliat,  under  the  Ordinance  of  November,  1865,  a  con- 
tnci  in  renewal  of  a  contract  which  existed  before  June,  1865, 
ooold  not  be  '*  scaled ;''  that  these  notes  were  neither  a  nova- 
tioo  of  the  contract  of  1859,  or  1860,  aforesaid,  nor  could 
tiiqr  be  treated  as  an  accord  and  satisfaction. 

The  jury  found  for  the  plaintiffs,  against  both  defendants, 
ftr  the  full  amount  of  each  note,  and  costs.  Defendants' 
eooDsel  say  the  Court  erred  in  holding  said  defendants  in- 
flunpetent  because  Bullock  was  dead,  and  in  each  clause  of 
lin  charge. 

Pate  &  Rtax,  S.  Rogers  and  S.  Hall,  for  plaintiffs  in 
cnor,  said  defendants  were  competent  under  the  Or(}inance  of 
Sth  of  November,  1865,  under  section  5  of  the  "  Relief  Act'* 
tf  1868,  and  under  section  1,  of  Act  of  18th  December, 
1866 ;  guardians  could  invest  ward's  funds,  in  Confederate 
•ecorities:  Act  18th  April,  1863,  Acts  December  1861  and 
IMS,  and  21st  March,  1864,  Ordinances  6th  and  8th,  Novem- 
ber, 1866,  Campbell  vs.  Miller,  38th  Ga.  R.,  304.  The  security 
toold  not  be  bound  further  than  he  agreed  to  be :  McMicken 
X  Webb  et.  cU.,  6  How.  R.,  298 ;  Struman  vs.  Magnus,  11 
BkL,  390; I  Slaughter  vs.  Culpepper,  35th  Ga.  R.,  25.  As 
kaooord  and  satisfaction :  Irwin's  Code,  sections  2682,  2125, 
127,  2830 ;  20th  John  R.,  76;  1  Wend.  R.,  172 ;  3  Wend. 
t,  68,  Bou.  Ins.,  310,  1  Domat,  914 ;  1  Poth.  on  Ob.,  339, 
'.,  343. 

\  A.  TiGNOB  and  James  Armstjroxo,  for  defendants, 

tius  was  not  a  novation,  nor  accord  and  satisfaction  :  Ir« 

flections  2682,  2125,  2707,  2709,  2827,  2830,  5090;  1 

810;  26th  Ga.  R.,  537;  13th  Ga.  R.,  406;  the  Acts 

act  allow  the  investment  by  guardians,  as  claimed, 

paseed  to  protect  them  against  their  wards;  that 

ktB  were  incompetent  under  the  Acts  and  Ordi- 


1 96  SUPREME  COURT  OF  GEORGIA. 

Home  ei  al.j  vs.  Yoong  et  oL 

nances  cited,  and  even  if  the  Court  erred,  there  wa8  no  de- 
fense and  the  verdict  should  stand:  20th Gra.  R.,  170;  28th, 
25;  30th,  560. 

McCay,  J. 

1.  In  no  fair  sense,  especially  as  against  the  secaritv,  cm 
this  be  considered  a  simple  renewal  of  the  first  note.  Anev 
party  has  been  introduced,  and  one  of  the  original  parties 
has  been  dropped  out.  It  conies  almost  exactly  within  the 
definition  of  a  novation,  as  given  in  section  26o2  of  the  Code. 
It  is  a  new  contract,  because  different  parties  promise  tojuj 
it.  It  is,  therefore,  especially  as  to  the  security,  a  contraci 
made  between  1861  and  1865,  and  comes  within  the  Ordi- 
nance of  1865. 

2.  Tiie  Ordinance  of  1865  is  based  upon  the  idea  that  all 
contracts  made  within  the  period  it  covers  were  intended  to 
be  discharged  in  Confederate  money  ;  at  any  rate  that  is  one 
of  the  leading  ideas  that  was  in  the  mind  of  the  Convention. 
When  the  Confederacy  went  to  pieces  it  became  necessaiji 
for  the  purposes  of  justice,  to  pass  some  law  to  regulate  the  I 
value  of  contracts  made  under  such  circumstances.  It  wtf  , 
impossible  to  carry  them  into  effect  as  the  parties  intended,  I 
and  very  wisely,  as  we  think,  the  Convention  provided  thit  ' 
all  the  facts  and  circumstances  attending  the  transaction,  vrith  | 
the  intent  of  the  parties,  were  proper  subject  matters  forcofl-  \ 
sideration,  and  that  the  rule  o(ex  aequo  et  bono  should  apply- 

In  this  case  the  consideration  of  this  note  was,  as  to  the   ' 
principal,  the  same  as  was  the  first  note,  and  we  can  see  very   , 
little  reason  why  he  should  not  comply  with  his  contnM^*   , 
he  made  it.     True  he  has  only  promised  to  pay  in  Confedcr* 
ate  money,  but  the  consideration  was  lawful  money  of  th* 
United  States  or  property  so  valued.     But  the  security  gc*' 
nothing.     He  is  only  bound  on  his  contract,  and  it  ought 
not,  in  equity,  to  be  extended  beyond  what  he  intended.    Ai 
the  contract  cannot  be  performed  now,  as  the  parties  iDteaa" 
ed,  and  they  are,  by  the  law,  thrown  back  on  what  is  to 
and  right  under  the  contract,  we  are  inclined  to  think  thit 
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the  principal  and  surety  stand,  upon  principles  of  equity,  on 
a  different  footing.  The  one  has  gotten  property  of  the  plain- 
tiff, for  which  he  ought  fairly  to  account;  the  other  has  pro- 
mised to  see  to  it  that  the  principal  pay  such  an  amount  as 
be  ought  to  pay,  had  the  consideration  then  passed ;  and  under 
oorlaw,  section  3504,  a  jury,  even  at  law,  may  mould  their 
verdict  so  as  to  'Mo  full  justice  to  the  parties."  Should  the 
jn^  in  this  case,  under  the  law  as  we  have  suggested  it,  find 
a  verdict  for  a  certain  sum  against  the  principal  debtor,  and 
justice  and  equity  would  not,  in  their  judgment,  bind  the 
swority  to  stand  to  that  sum,  they  may,  in  their  verdict,  pro- 
vide for  what  sum  he  is  liable. 
Judgment  reversed. 


J.  C.  McBuBNEY,  plaintiff  in  error,  vs.  W.  T.  Hollings- 

WOBTH,  defendant  in  error. 

« tiere  be  evidence  to  support  h  verdict,  And  the  presiding  Judge  re- 
fiuej  a  new  trial,  and  there  be  no  error  of  law,  this  Court,  although 
^  nay  not  be  satisfied  with  the  verdict,  will  not  reverse  the  decision 
of  the  Court  below. 

:    Motion  for  New  Trial.     Assignment  of  errors.     Before 
•Udge  Cole.     Bibb  Superior  Court.     May  Term,  1869. 

UcBumey  sued  Hollingsworth  upon  a  draft,  and  for  money 

and  received.     The  plea  was  payment,  and  on  that  issue 

ice,  pro  and  eotiy  was  introduced.     After  argument,  and 

from  the  Court,  the  jury  found  for  the  defendant. 

trial  was  moved  for,  upon  the  grounds  that  said  ver- 

m  contrary  to  law,  and  strongly  and  decidedly  against 

Bght  of  the  evidence,  and  because  the  jury,  being  un- 

agree,  adopted  a  two-thirds  rule,  and  thus  came  to 

liot.     This  was  unknown  to  plaintiff  at  the  time. 

the  verdict  was  so  made  did  not  appear  otherwise 

lid.    The  new  trial  was  refused,  and  that  refu- 

Rgoed  as  error.     (When  the  cause  was  called  here^ 
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defendant's  counsel  moved  to  dismiss  the  writ  of  error,  beoune 
there  was  no  assignment  of  errors,  except  as  aforesaid.  Thv 
motion  was  overruled.) 

LocHRANE  &  Clark,  Bacon  &  Simmons,  for  plaintiff  ii 
error. 

Lanier  &  Anderson,  for  defendant  in  error. 
McCay,  J. 

We  are  inclined  to  think  that  the  weight  of  evidenoein 
this  case  was  against  the  verdict,  but  not  so  manifestly  tod 
grossly  so  as  to  make  it  the  duty  of  this  Court  to  overralfl 
the  discretion  of  the  Judge  in  refusing  a  new  trial.  As  we 
have  so  oflen  said,  a  new  trial,  by  this  Court,  on  the  ground 
of  error  in  the  jury  in  finding  contrary  to  the  testimoBff 
must  be  founded  on  an  oAuse  by  the  Judge  below  of  his  diar 
cretion.  The  statute  in  such  cases  gives  him  discretion 
Code,  3666.  Surely  this  means  something.  It  is  not  sofi- 
cient  to  justify  the  interference  of  this  Court  that  the  verdi^ 
is  against  the  weight  of  evidence;  it  must  be  so  much 80  0 
to  make  it  an  abuse  of  the  discretion  of  the  Judge  to  refiiseS'^ 

We  do  not  think  the  possession  of  the  draft  by  the  pliiots 
was  any  evidence  in  this  case.  Hollingsworth  had  no  rigti 
to  this  paper,  even  if  he  had  paid  it.  It  was  a  vooch^ 
for  Mr.  Hobbs,  and,  as  nobody  was  liable  on  it  but  HcBvi 
ney,  it  went  to  its  proper  custody  when  it  wentto  him.  Tb^ 
whole  case  turned  upon  the  t^tiraony  of  the  two  oM^ 
There  seems  to  have  been  no  dispute  as  to  the  loan  ft  ^ 
money,  and  neither  the  plaintiff  nor  defendanty  of  tb^' 
dwn  knowledge,  can  say  whether  or  not  it  has  been  pti^ 
McBurncy's  clerk  says  it  was  not  paid.  HoUingswoidi^ 
says  it  was.  We  are  inclined  to  think  MoBurney'a  dcA 
right,  since  the  books  of  both  the  parties  fail  to  show  thi 
payment,  which,  if  they,  or  either  of  themi  keep  oocndl 
books,  they  ought  to  show,  if  the  fact  be  so.  There  ml 
however,  evidence,  to  some  extent,  explaining  this  failimo 
Hoiiings wortli's  books,  and,  at  last,  the  matter  was  for  di 
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iiy  as  to  which  of  these  two  clerks  they  ought  to  believe. 
7e  cannot  undertake  to  say  what  the  jury  ought  to  have 
lone.  The  law  leaves  such  matters  to  the  jury^  and  if  they 
go  wrong,  the  discretion  of  the  Judge  may  be  appealed  to. 
If  he  abuaes  that  discretion  this  Court  may  interfere.  We 
Bee  no  such  abuse  in  this  case.  We  have  not  the  means  of 
knowing  the  character,  appearance,  intelligence,  and  mode  of 
teBtifying  of  these  witnesses,  and  without  that,  it  would  be 
folly  for  us  to  attempt  it. 
Judgment  affirmed. 


K.L.  Gamble,  plaintiff  in  error,  vs.  Knott  &  Hollings- 
worth et  al.f  defendants  in  error. 

TVeiUittiflr  and  defendants  entered  into  a  parol  agreement  for  the  rent 
of  a  plantation  for  one  year,  and  for  the  purchase  of  the  stock,  pro- 
^0118  and  agricultural  implements  thereon,  and  afterwards  reduced 
"^agreement  to  writing.     One  of  the  defendants  swore  upon  the 
«d  that  it  was  the  intention  of  the  parties  to  have  inserted  in  the 
vntten  agreement  that  the  plaintiff  was  to  use  his  influence  with  the 
'^^Sroeson  the  place  to  remain  there  as  laborers,  but  by  ^^  mistake  ^^ 
rt  wa«  omitted,  without  showing  how^  or  in  what  manner^  or  by  whom 
the  mistake  was  committed :     Held^  that  this  was  not  sufficient  aver- 
"•^t  of  a  mistake,  under  the  law,  to  lay  the  foundation  for  the  intro- 
■**^on  of  parol  evidence  to  prove  that  it  was  part  of  the  agreement 
uatthe  plaintiff  should  use  his  influence  with  the  negroes  on  the  place 
to  remain  there  as  laborers,  and  that  it  was  error  in  the  Court  to  admit 
tiM^dence  as  to  the  injury  sustained  by  the  defendants  in  conse- 
V«nceof  the  negroes  leaving  there. 
'M,  0^,  that  although  the  plaintiff  may  have  represented  to  the  de- 
«o<ianta  that  there  was  a  greater  quantity  of  stock  and  provisions  on 
ue  place  than  they  found  to  be  there  when  they  took  possession  of  it, 
if  t&ey  made  no  objections,  but  proceeded  to  make  a  crop  with  what 
tbef  found  there,  and  paid  part  of  the  rent  without  any  complainfJM 
to  the  deficiency  of  corn  and  other  things,  it  is  too  late,  at  the  end  of 
the  year,  for  them  to  insist  that  they  did  not  get  as  much  as  they  ex- 
pected, and  for  that  reason  seek  to  repudiate  their  contract.    They 
hiew  when  they  took  possession  of  the  place,  or  might  have  known  by 
thb  exerciae  of  ordinary  diligence,  what  was  on  it,  and  if  there  was 
$uj  material  deficiency  in  anything  represented  to  be  on  the  place, 
tkem  was  the  time  for  them  to  have  repudiated  the  contract  if  they  had 
ilefired  to  do  b6. 
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Evidence.  Reformation  of  Contract.  Mistake.  New  Trial. 
Before  Judge  Cole.  Bibb  Superior  Court.  May  Term,  1869. 

Gamble  sued  Knott  &  Hollingsworth,  as  drawers,  and 
Hardemun  &  Sparks,  as  acceptors,  of  a  draft  for  $6,000  (W, 
dated  the  4th  of  January,  1867,  payable  to  Gamble's  order 
on  the  25th  of  the  following  December.  They  pleaded  the 
general  issue,  payment  in  part,  and  that,  by  mistake,  in  dnw- 
ing  the  contract,  which  was  the  basis  of  said  drafi;,amiis 
ingredient  of  it  had  been  omitted,  etc.,  as  will  hereafter  ap- 
pear. 

Plaintiff's  counsel  read  in  evidence  said  draft  and  saidcoa- 
tract  and  closed.  This  contract  was  in  substance  that  Gamble 
rented  Knott  &  Hollingsworth  his  plantation,  in  Terrell 
county,  for  one  year,  from  the  5th  of  January,  1867,  and 
sold  them  all  the  stock  on  said  plantation,  consisting  of  plas- 
tation  tools,  wagons,  blacksmith's  tools,  all  provisions  of  all 
kinds,  all  the  cotton  seed  on  the  place,  also  all  the  live  stodtr 
and  everything  of  a  transitory  or  perishable  nature,"  inooB- 
sideration  of  which  they  paid  him  $5,000  00  cash,  gaveliui 
an  accepted  draft  on  said  acceptors  for  $5,000  00,  doe  tbe 
1st  of  April,  1867,  and  the  draft  sued  on,  and  agreed  to 
return  the  plantation  at  the  end  of  the  time  in  as  good  order 
as  then,  barring  wear  and  tear.  » 

One  of  the  defendants  testified  that  Gamble  resided  nii 
Augusta,  but  was  at  said  plantation,  and  his  overseer,  Bailefr 
told  witness  that  Gamble  wished  to  rent  out  the  plaotatioBj 
he  went  with  Bailey  to  Gamble,  and  in  their  presence 
stated  what  kind  and  quantity  of  personal  property  there 
on  said  pl^antation,  and  its  probable  value,  of  all  wl 
witness  took  a  list;  these  values  footed  up  $16,680  00; 
ble  then  offered  to  take  $16,000  00  for  the  purchase  of 
personalty  and  the  rent  of  the  plantation  for  one  year ; 
uess  and  Bailey  walked  out,  and  upon  returning,  wil 
offered  Gamble  $15,000  00,  but  because  Gamble  wished 
all  in  cash,  they  did  not  trade.  At  this  interview  wil 
told  Gamble  that  he,  witness,  did  not  wish  to  trade  Qol 
the  employees,  Gamble's  trained  servants,  wko  bad  been 
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leBf  would  remain  on  the  place,  and  Gamble  agreed  to  use 
influence  to  get  all,  except  certain  reserved  ones,  to  stay. 
e  next  day  he  and  Gamble  met  at  Dawson,  traveled  to- 
iler to  Macon,  saw  Hollingsworth,  and  agreed  upon 
),000  00,  to  be  paid  as  stated  in  said  contract.  Here  again 
mble  agreed  to  use  his  influence  as  aforesaid.  At  Gam- 
's instance  they  got  a  lawyer  to  write  said  contract,  and 
ned  it.  It  was  the  intention  of  the  parties  to  insert  jn 
said  agreement  of  Gamble  to  use  his  influence  as  afore- 
d,  but  it  was  omitted  by  mistake.  (There  was  no  pre- 
loe  that  any  mention  of  this  matter  was  made  to  the  attor- 
f.)  In  a  day  or  two  vvitness  returned  to  take  possession ; 
4nble  was  then  sick,  and  Gobert,  Gamble's  brother-in-law, 
18  there  also.  The  negroes  would  not  stay ;  Gobert  ap- 
ired  to  be  inducing  them  to  leave,  and  almost  all  of  them 
1  go  away  with  Gobert. 

The  witness  then  stated  that  said  personalty  was  not  all  on 
^.plantation,  what  was  there  was  not  worth  as  much  as  he 
d  estimated,  was  not  in  as  good  condition,  etc.,  told  how  he 
d  to  get  other  hands  at  great  expense  and  loss  of  time,  how 
ese  unacclimated  hands  were  very  sickly,  etc.,  whereby,  in- 
»d  of  making  three  hundred  or  three  hundred  and  fifty 
les  of  cotton,  they  made  but  eighty-five,  and  estimated  the 
«  to  defendants  by  reason  of  these  things  at  $4,000  00. 
»e  second  draft  was  paid,  and  $1,125  00  had  been  paid  on 
is  one  before  it  was  sued  upon.  Witness  made  no  com- 
unt  to  Gamble  of  said  personalty  falling  short  of  the 
presentations,  except  once,  when  he  met  him  in  Macon ;  at 
Bend  of  the  year  he  offered  Gamble  the  mules  and  stock 
'said  draft,  but  claimed  no  deduction  on  it:  this  was  be- 
use  he  had  been  advised  that  he  could  not  at  law  claim 
A  deduction.  The  other  defendant  testified  that  but  for 
imble's  promise  to  use  his  influence  to  keep  the  negroes  on 
J  place  they  would  not  have  made  the  trade. 
Tn  rebuttal.  Gamble  testified  that  he  did  not  know  what 
J  on  his  plantation,  and  did,  not  represent  its  quantity  or 
ae,  as  defendant  stated ;  that  Knott  examined  the  mules, 
hogs  and  corn ;  that  at  the  time  of  the  trade  nothing  was 
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said  as  to  what  was  on  the  place ;  that  he  did  use  his  iofla- 
enoe  to  keep  the  negroes  there,  and  went  so  far  as  to  promiss 
personally  to  guarantee  their  wages ;  that  Gobert  had  oome 
there  to  wait  on  him  when  sick,  and  had  been  told  to  indnoi 
the  negroes  to  stay,  except  the  reserved  ones,  which  Gobert 
was  to  take  to  JefTcrson ;  that  if  Gobert  did  otherwise,  it  wii 
without  Gamble's  authority  or  consent;  he  wasaDzioosto 
have  them  stay,  because  he  was  renting  for  but  a  year,  he- 
oause  of  ill  health,  and  intended  farming  the  next  year,  eiA; 
that  Knott  never  complained  of  the  personalty  being  shfli^ 
except  that  in  Macon  he  said  twenty-four  sweeps  had  beei 
stolen,  but  did  not  say  when  it  was^done;  that  at  the  endtf 
the  year  Knott  claimed  no  deduction,  and  in  July,  186^ 
HoUingsworth  recognized  the  debt  as  due. 

Several  witnesses  testified  in  what  particulars  the  penonal 
property  fell  short  of  the  list  produced  by  Knott,  and  gii*  j 
their  estimate  of  the  difference  in  money.  They  alsoterii* 
fied  as  to  the  failure  of  the  crop,  and  attributed  it  maiBif 
to  sickness  of  the  hands,  because  they  were  unacdimatfli 
In  reply,  there  was  testimony  to  show  that  the  &rmvtf 
generally  badly  managed,  and  that  that  caused  the  fiulunof 
the  crop. 

After  argument,  the  Court  charged  the  jury  that  if  oneii; 
treaty  with  another  for  the  sale  of  property,  misrepreflenlsl 
material  fact,  stating  it  to  be  true,  knowing  it  i^  false,  iii 
the  other  party  trusts  to  the  statement,  and  acts  npon  it,iti 
a  positive  fraud,  for  which  equity  will  rescind  the  contitti. 
Such  a  fraud  may  be  perpetrated  by  acts  as  well  as  by 
and  by  any  artifices  designed  to  mislead.  Whether  a 
thus  misrepresenting  a  fact  knows  it  to  be  false  or  nol| 
wholly  immaterial ;  when  a  party  thus  affirming  a  iBd, 
lieves  it  to  be  true,  it  is  not  a  fraud  in  fact,  but  is  a  firaod 
law,  and  if  one  innocently,  by  mistake,  misrepresents  a  ■ 
which  is  material,  and  to  which  the  other  party  trosts,  it^ 
cause  for  rescinding  the  contract,  because  it  operates  as  a 
prise  upon  him.  2d.  Chancery  will  exercise  the  po 
reforming  a  written  contract  sparingly  and  with  great 
and  only  upon  the  clearest  proof  of  the  intention  of  the 


ATLAirrA,  DECEMBER  TERM,  1869.      203 

Gamble  m.  Knott  &  Hollingsworth  et  al. 

lid  of  the  acddeDt  or  mistake  upon  which  the  jurisdiction 
I  invoked.  Chancery  will  reform  a  written  contract  apon 
HOof  that  the  writing  does  not  exhibit  the  contract  as  agreed 
ipon  by  the  parties  at  the  time,  and  that  the  parts  were 
NDitted  by  mistake,  ^accident,  inadvertence  or  fraud,  and 
nder  these  principles  the  parties  are  bound  by  the  agreement 
M  executed,  unless  it  was  their  intention,  when  it  was  drawn, 
that  the  representations  complained  of  were  a  part  of  the 
ooDtract,  upon  the  faith  of  which*  the  trade  was  made,  and 
tfut  they  should  form  a  part  of  the  written  agreement,  and 
were  left  out  of  it  by  mistake,  accident,  inadvertence,  or 
buid,  and  that  this  should  be  shown  by  the  clearest  proof. 

The  jury  found  for  the  plaintiff  only  $1,500  00,  wit|h 
interest  and  costs.  He  moved  for  a  new  trial,  upon  the 
groands  that  the  verdict  was  contrary  to^the  evidence  and 
kw,  and  especially  to  the  second  charge  of  the  Court,  and 
^OQ  the  ground  that  the  Court  erred  in  the  first  charge  as 
tfcresaid.  The  Judge  says  that  charge  was  given  to  meet 
tlie  arguments  of  counsel  on  both  sides.  He  refused  a  new 
trial,  and  that  is  assigned  as  error. 

Lyon  &  deGraffenreid,  for  plaintiff  in  error. 

Whittle  &  Gustin,  for  defendants  in  error. 

Warner,  J. 

This  was  a  case  tried  on  the  common  law  side  of  the  Court. 
In  the  trial  thereof  a  written  contract  between  the  parties 
IT  the  rent  of  the  plantation,  sale  of  stock,  provisions  and 
j;ricultural  implements,  was  read  in  evidence.  That  written 
greement  was  the  best  evidence  as  to  what  was  the  contract 
itween  the  parties;  all  prior  negotiations  between  them  are 
resumed  to  have  been  merged  therein,  and  the  result  of 
leir  parol  agreement  is  presumed  to  be  stated  in  the  written 
mtract,  unless  there  was /raud  or  mistake  in  the  execution 
;  it. 

When  a  bill  is  fi)ed  on  the  equity  side  of  the  Court  to 
form  a  written  contrabt,   on  the  ground  of  mistaJce^  \ks!^ 
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said  as  to  what  was  on  the  place;  ti^^*^tions  in  his  bill  as  will, 
ence  to  keep  the  negroes  there,  ^^^  notice  recognized  by  tliat 
personally  to  guarantee  their  wp  ^/^h  ^g  geeks,  otherwise  the 
there  to  wait  on  him  when  sic  ^,  g^img  remark  may  be  made 
the  negroes  to  stay,  except '  ^^]ief  in  a  common  law  Court  ' 
was  to  take  to  Jefferson;    .^^,    The  party  seeking  to  reform 
without  Gamble's  aut'    .  j^aimon  law  Court,  under  our  mode 
have  them  stay,  beer  y^  pleadings,  made  out  aprimajaioi 
cause  of  ill  health     v  "jf  the  defendants  in  this  case  had  stated 
that  Knott  nev*^  ,  ;;.*'^  parol  agreement  in  regard  to  the  plaio- 
except  that  ir     y'^ijence  with  the  negroes  to  remain  on  the 
stolen,  but '  .'V'!!-  vi'as  omitted  "  by  mistake'^  without more^ 
the  year     ..'/^/d  have  been  demurrable,  they  would  have 
HoUin^    .^'/tjto  allege  in  their  plea  how,  in  whaimanm^ 
Sev     fji^^^i^^^  mistake  was  committed,  in  order  to  lay  the 
prop     J/^  /bi*  tl^G  introduQtion  of  such  evidence  as  would 
the      /i'^^^m  to  have  the  written  contract  reformed  according 
fi'       M^^-cll  established  rules  and  practice  of  Courts  of  equity. 
'        A'^ciiarge  as  to  the  jurisdiction  of  the  Court  in  which 
^  is  tried  does  not  change  or  dispense  with  the  required 
'^^ce  necessary  to  reform  a  written  contract  in  a  Court  rf 
^liy.    There  was  no  point  made  in  the  Court  below, ii 
^irn  by  the  record,  on  the  sufficiency  of  the  pleadings,  (f 
^  to  the  admissibility  of  the  evidence  under  them.    The 
point  made  here  is  upon  the  sxifficienci/  of  the  evidence  intro- 
duced to  lay  the  foundation  for  reforming  the  contnict. 

The  error  complained  of  is,  that  the  Court  below,  on  the 
statement  of  one  of  the  defendants,  that  all  that  part  of  thl| 
parol  agreement  which  relates  to  the  plaintiff's  using  hisiifj 
fluence  with  the  negroes  to  remain  on  the  place  as  laborefl^j 
was  omitted  by  mistake  to  be  inserted  in  the  written  contnd^i 
assumed  that  the  defendants  had  made  a  prima  facie  casecf 
mistake  which  would  entitle  them  to  have  the  written  coft^j 
tract  reformed,  and  then  allowed  the  witness  to  testify  as  tl 
the  injury  which  the  defendants  had  sustained  inconsequent 
of  tiie  negroes  leaving  the  place.  If  the  written  contrid 
contains  the  entire  agreement  of  the  parties,  then  the  plaintil 
was  not  responsible  in  any  way  under  his  contract  for  thene- 
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"e,  and  the  evidence  upon  that  point  in 

i^  '  h.     The  evidence  on  that  point  was 

V^ji,  Hfiption  that  the  witness  who  stated 

V    "'•*'  sinient  was  omitted  by  mistake,  had 

'^^   ^  /lit  a  jprima  facie  case  for  the  reforma- 

'^^  .ontract.     In  our  judgment,  the  evidence 

-  written  contract,  then  before  the  Court,  was 

,  under  the  law  applicable  to  that  class  of  cases, 

tfven  a  prima  facie  ease  for  the  reformation  of  the 

xxk  contract  between  the  parties.    The  Court  should  have 

ired  the  defendants  to  have  shown  how^  in  what  manner, 

hy  whom^  the  mistake  was  committed,  whetlier  by  the 

^tsman,  or  other  person,  so  as  to  have  laid  a  legal  foun- 

ya  for  the  introduction  of  the  other  evidence.     And  this 

a  question  for  the  Court  as  to  whether  a  pi^ima  facie  case 

^forming  the  written  contract  had  been  made  out  by  the 

moe  as  required  by  law.     If  a  plea  containing  the  same 

I  only  would  be   demurrable,  then    a  demurrer    to  the 

akse  proving  the  same  facts  should  be  sustainad  by  the 

rt.  ' 

iiderour  Evidence  Act,  allowing  parties  to  be  sworn  in 
r  awn  favor,  the  Courts  should  require  a  pretty  clear 
ui  facie  case  to  be  made  in  laying  the  foundation  for  the 
nnation  of  written  contracts:  otherwise,  there  are  but 
written  contract*)  that  will  stand  against  alleged  mistakes, 
■  the  interest  of  parties  require  a  change  or  alteration  in 
hrms  and  stipulations  thereof.  We  think  the  Court  be- 
in  admitting  the  evidence  as  to  the  injury  sustained 
defendants,  in  consequence  of  the  negroes  leaving  the 
the  assumption  that  there  was  sufficient  evidence  of 
in  the  written  contract  to  lay  the  foundation  for 
it. 

;h  the  plaintiff  may  have  represented  to  the  de- 

tiiat  there  was  a  greater  quantity  of  stock  and  pro- 

rithe  place  than  they  found  to  be  there  when  they 

Ion  of  it,  yet  if  they  made  no  objections  at  that 

ed  to  make  a  crop  with  what  they  found 

^jdBid  part  of -the  rent  without  any  complaint  as  to 
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the  deficiency  of  corn  an4  Other  things,  it  would  seem  that^ 
in  the  view  which  a  Court  of  Equity  usually  takes  of  Buch 
matters,  it  is  too  late  for  the  defendants  now  to  insist  that 
they  did  not  get  as  much  as  they  expected,  and  for  that  m» 
son  seek  to  repudiate  their  contract.  They  knew  when  thcf 
took  possession  of  the  plantation,  or  might  have  known  bj 
the  exercise  of  ordinary  diligence,  what  was  on  it,  and  if 
there  was  any  material  deficiency  in  anything  represented  tft 
have  been  there,  then  was  the  time  for  them  to  have  repadiateA 
the  contract,  if  they  had  desired  to  do  so.  From  the  ficta 
disclosed  by  the  record,  they  do  not  exhibit  a  very  stniBg 
case,  to  say  the  least  of  it,  for  equitable  relief  under  the  law. 
Let  the  judgment  of  the  Court  below  be  reversed,  and  anew 
trial  be  granted. 


Joseph  Enoel,  plaintiff  in  error,  V8,  Asher  ScHEUEBiuli, 

defiendant  in  error. 

It  appeared  that  S.  had  instituted  sait  against  E.,  in  a  Coart  of  thii  i 
to  recorer  the  sam  of  $5,000  00,  alleged  to  be  due  the  plaintiff  l^i 
defendant,  and  during  the  pendency  of  the  suit  in  this  State,  the] 
tiff  instituted  a  suit  against  the  defendant  E.  in  the  Supreme  Court  oft 
State  of  New  York,  and  held  him  to  bail  there  for  the  same  i( 
demand  for  which  the  suit  was  pending  in  the  Court  of  this  Stikk 
judgment  was  obtained  by  the  plaintiff  against  the  defendant,  it) 
Superior  Court  of  this  State,  in  the  suit  instituted  here,  which] 
ment  was  paid  off  and  satisfied  by  the  defendant ;  and  a  bill 
by  the  defendant  in  that  judgment  against  the  plaintiff  thelwiny 
that  after  the  payment  and  satisfaction  of  the  judgment  ol 
this  State,  the  said  plaintiff,' /rau(2uZeit%  led  the  defendant  ii1 
judgment,  (now  complainant,)  both  by  word  and  aet,  to  belieifj 
the  suit  pending  against  him  in  the  New  York  Court  woald  be 
doned,  and  thereby  prevented  him  from  making  his  defence 
he  otherwise  should  have  done,  but  with  full  knowledge  that  te, 
ment  obtained  in  this  State  had  been  paid  off  and  satiafiedi 
proceeded  in  the  New  York  Court,  and  obtained  a  judgment tl 
on  the  same  identical  demand.    The  prayer  of  the  bill  is,  thnfci 
fendant  may  be  perpetually  enjoined  from  enforcing  that  ja< 
obtained,  in  the  New  York  Court,  against  him  and  hit  teenritiit  i 
bail  bond :  Held,  that  the  Statea  of  the  Amerioan  Unioui 
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aU  purposes  as  specified  in  the  Constitution  of  the  United  States,  are 
k  legal  contemplation,  foreign  to  each  otheri  and  that,  as  both  par- 
ties are  dtizens  of  this  State,  a  Court  of  Equity  has  jurisdiction  over 
iktpenon  of  the  defendant,  to  restrain  him,  by  injunction,  from  en- 
fiirang  the  judgment  obtained  in  the  State  of  New  York  ;  it  being  con- 
inry  to  equity,  and  good  conscience,  that  the  defendant  should  collect 
hoth  judgments  for  the  same  demand ;  that  there  is  a  clear  distinction 
ai  to  the  power  and  authority  of  a  Court  of  Equity,  in  this  State,  to 
nttiain,  by  injunction,-  the  proceedings  of  a  Court  in  another  State, 
aod  the  power  and  authority  of  the  Court  to  restrain,  by  injunction, 
iki  personal  action  of  a  citizen  qf  this  State,  In  the  one  case,  a 
Oout  of  Equity,  in  this  State,  has  no  jurisdiction,  in  the  other  it  has 
jamdietion  to  restrain  the  personal  action  of  the  defendant  from  en- 
ftningan  anconscientious  demand  in  another  State,  in  a  proper  case 
Bade;  that  the  record  now  before  the  Court  makes  such  a  case. 
Comity  between  the  Courts  of  the  several  States,  does  not  require  the 
Conrta  of  this  State  to  assume  that  the  Courts  of  the  State  of  New 
^ork,  are  any  more  competent  to  hear  and  decide  the  defendant's 
daim,  and  do  him  justice,  than  are  the  Courts  of  this  State,  to  the 
jvisdiction  of  which,  the  defendant  has  voluntarily  submitted  the 
came  for  adjudication;  and  the  judgment  of  the  Court  below,  dismis- 
HAg  the  complainant's  bill,  should  be  reversed. 


Foreign  Judgments.      Conflict  of  Jurisdiction.     Injunc- 
■00.     Before  Judge  Green.     Spalding  Superior   Court. 
■  Attpwt  Term,  1869. 

I. 

\  On  the  17th  of  December,  1864,  Scheuerman,  in  said 
^fnatj,  sued  out  an  attachment  against  Engel,  returnable  to 
Jfebruary  Term,  1865,  of  Spalding  Inferior  Court,  for  $5,000. 
^3lie  basis  of  attachment  was  that  an  averment  that  Engel 
^^inded  out  of  this  State,  though  he  did  reside  in  this  State, 
..  ?lte  claim  was  for  that  amount  of  bills  upon  the  various 
^tnka  of  Georgia,  Alabama,  and  South  Carolina,  which 
^Sciieuerman  delivered  to  Engel  to  carry  through  the  Confed- 
%ife  lines  to  New  York,  for  Scheuerman's  benefit.  It  was 
levied  on  Engel's  storehouse,  in  GriiGn,  Georgia.  Engel 
faew  nothing  of  this  till  he  returned  from  New  York  city  to 
Qriffin,  in  1865,  after  the  war.  He  filed  his  defense,  the 
eause  was  tried,  and  in  February,  1867,  Scheuerman  obtained 
ft  judgment  against  him  for  $1,430  00,  besides  interest  and 
xvts.  Because  of  the  great  depreciation  of  said  bank  bills, 
ind  becaose  $3,300  00  of  them  were  forcibly  taken  from 
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him,  by  the  pickets  of  the  army,  Engel  was  dissatisfied 
with  the  judgment,  and  sought  a  writ  of  error  to  the  Supreme 
Court.  The  Judge  refused  to  certify  his  bill  of  exceptJooBp 
because  not  presented  to  him  in  time.  (See  Engd  vs.  /S^peer, 
36^A  Georgia  Reports,  258.)  l*hus  said  judgment  became 
final.  About  the  1st  of  September,  1867,  the  sheriff  having 
determined  to  sell  Engel's  property,  to  pay  said  judgmeot) 
Engel  borrowed  the  money  and  paid  it  off,  and  the^./a.  wis 
receipted  in  full,  by  Scheuerman's  attorney. 

Before  Engel  left  New  York,  to-wit,  in  July,  1866,  Schene^ 
man  sued  Engel  in  the  Supreme  Court  of  the  City  of  New 
York,  for  said  identical  demand,  and  held  him  to  bail;  En* 
gel  filed  his  defense  thereto.  After  said  payment,  Scheae^ 
man  induced  Engel  to  believe  that  said  suit  in  New  York 
was  abandoned  and  would  not  be  prosecuted  further.  Bat 
about  the  25th  of  January,  1868,  Engel's  attorney  in  Net 
York  informed  him  by  letter  that  said  case  was  pendingiil 
being  pressed  to  trial.  In  a  few  days  after  getting  this  in- 
formation, and  before  it  was  possible  to  get  the  evidenoeof 
said  payment  to  New  York,  said  cause  was  tried  and  resultil' 
in  a  judgment  against  him  for  $6,720  00,  with  $146  30  for 
costs.  Scheuerman  now  says  he  did  not  get  justice  in  tbl 
trial  here,  and  is  willing  only  to  credit  the  New  York  ju^ 
ment  with  said  amount  paid  on  the  Georgia  judgment,  W 
will  enforce  the  New  York  judgment  against  Engel  andhil 
securities  for  the  balance.  Engel  has  been  a  merchant  if 
twenty  years,  and  is  dependent  uiwn  his  credit  in  NewYoHr 
for  success  in  business.  The  existence  of  that  New  Yoik 
judgment  is  unjust  for  the  reasons  aforesaid,  and  annoys  ill 
injures  Engel.  Therefore,  for  these  reasons  averred  in  Mi 
bill,  he  prayed  that  Scheuerman,  his  agents,  attorneys  and fliH 
licitors,  be  enjoined  from  enforcing  said  New  York  judgmeni 
against  Engel,  or  his  securities,  and  that  Scheuerman  bed^ 
creed  to  satisfy  the  same. 

The  injunction  was  granted  in  March,  1868,  by  Jo^ 
Speer,  the  then  Chancellor  of  Flint  Circuit.  Scbeuermtt^ 
solicitors  moved,  before  Judge  Green,  to  dismiss  said  biOf 
upon  the  ground  that  the  said  Court  had  no  jurisdiction  over 
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the  subject  matter,  and  oodid  not  compel  Scheuerman  to  re- 
fine to  collect  a  judgment  of  a  New  York  Court,  or  to  give 
a  release  or  satisfaction  thereof.  Judge  Green  dismissed  the 
bill  and  that  is  assigned  as  error. 

Peeples  &  STEWA.RT,  for  plaintiff  in  error,  cited  Hines 
AHobbs  et.  al.,  vs.  Bawson,  ante;  2  Paige's  Ch.  R.,  402-4, 
806;  Story's  Eq.  Jaris.,  sees.  899,  900;  Ed.  on  Injunctions, 
141-2 ;  3rd  Vesey  Jr.,  170,  182 ;  5th  Vesey  Jr.,  71 ;  3  At- 
kifi8,589. 

Dotal  &  Nunnally,  Speeb  &  Beck,  for  defendant. 

Wabneb,  J. 

The  question  presented  for  our  consideration  and  judgment, 
a  thiscase,  is  whether  the  complainant  has  the  right,  in  a  Court 
f  Equity,  to  enjoin  the  defendant  (he  being  a  citizen  of  this 
late)  from  enforcing  the  collection  of  a  judgment  obtained 
y  him,  against  the  complainant,  and  his  securities,  in  the 
Qpreme  Court  of  the  city  of  New  York,  upon  the  statement 
r  ftds  contained  in  the  record.  The  defendant,  Scheuer- 
u,  sued  the  complainant,  Engel,  in  the  Courts  of  this 
bite,  on  a  claim  for  $5,000  00,  obtained  a  judgment  there- 
tf  which  has  been  paid  off  and  satisfied.  Whilst  the  suit 
IB  pending  in  the  Courts  of  this  State,  Scheuerman  sued 
tagel,  in  the  Supreme  Court  of  New  York,  for  the  same 
butical  claim,  and  held  him  to  bail  there.  The  complain- 
||all(^es  in  his  bill  praying  for  the  injunction,  that  after  he 
paid  off  and  satisfied  the  judgment  obtained  against 
in  this  State,  the  defendant  fraudvicifMy  led  him  to  be- 
both  by  word  and  act,  that  the  suit  pending  against 
B  New  York  would  be  abandoned,  and,  thereby,  pre- 
bim  from  making  his  defence  thereto,  as  he  otherwise 
have  done;  that  the  defendant,  with  a  full  knowl- 
the  judgment  obtained  in  this  State  had  been  paid 
Ktisfied,  afterwards  proceeded  in  the  New  York 
obtained  a  judgment  there  against  him,  for  the 
demand,  and  is  endeavoring  to  enforce  its  col- 
bim  and  his  securities  there. 
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The  States  of  the  American  Union,  except  for  all  parp(M 
as  specified  in  the  Constitution  of  the  United  States^  are^  Vk 
legal  contemplation,  foreign  to  each  other.  The  CSonrte  of 
one  State,  or  county,  cannot  exercise  any  control  or  sapff- 
intcnding  authority  over  those  of  another  State,  or  ooantji 
but  they  have  an  undoubted  authority  to  cpntrol  all  penooii 
and  things,  within  their  own  territorial  limits.  In  neh 
cases,  the  Courts  do  not  pretend  to  direct  or  control  the  fiv* 
eign  Court,  but,  without  regard  to  the  situation  of  the  sob- 
juct  matter  of  the  dispute,  they  consider  the  equities  betiM 
the  parties,  and  decree,  in  personam,  according  to  tiM 
equities/  and  enforce  obedience  to  their  decrees  by  prooeBB  Ml 
personam.  Story's  Equity  Jurisprudence,  section  899.  It 
Foster  vs.  Vassall,  3rd  Atkyn's  Report,  589,  Lord  Hud*, 
wicke  said :  ^'If  the  bill  be  brought  in  England,  and  fllj 
cause  of  the  suit  arise  in  Ireland,  on  the  plantations,  tf  i 
defendant  is  here,  the  Courts  do  agere  in  personam;  and 
by  compulsion  on  the  person,  by  process  of  the  Couii^ 
pel  him  to  do  justice."  In  Cranstown  vs.  Johnson  (3d  1 
Jr.,  183)  the  Master  of  the  Rolls  said,  ''I  will  lay  downl 
rule  as  broad  as  this:  this  Court  will  not  permit  him 
defendant)  to  avail  himself  of  the  law  of  any  other 
to  do  what  would  be  gross  injustice."  In  the  case  of 
vs.  Watts  (6th  Cranch's  Report,  148)  Chief  Justice 
after  reviewing  the  authorities  upon  this  question^  said; 
on  the  authority  of  these  cases,  and  of  others^  whidi 
be  found  in  the  books,  as  well  as  upon  general  prii 
this  Court  is  of  opinion,  that  in  a  case  of  fraud,  of 
of  contract,  the  jurisdiction  of  a  Court  of  Cbanceiy  il 
tainable  wherever  the  person  be  fou/nd,  although  landi 
within  the  jurisdiction  of  that  Court,  may  be  afiected 
decree."  In  the  case  of  Mead  vs.  Meritt  (2nd  Fdgi^ 
which  was  relied  on  by  the  counsel  for  defendant  in 
Chancellor  recognizes  the  general  principle,  in  regard  to, 
diction  of  the  person  of  the  defendant,  but  says :  '1 
aware  that  any  Court  of  Equity  in  the  Union,  has 
rately  decided  that  it  will  exercise  the  power,  by  pnM 
injunction,  of  restraining  proceedings  which  have  been 
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mly  oommenoed  in  the  Courts  of  another  State.     Not 
^  oomity,  bat  public  policy,  forbids  the  exercise  of  such  a 

his  bill  is  not  filed  for  the  purpose  of  restraining  the  pro* 
mg$  of  the  Court  of  New  York ;  the  Courts  of  this  State 
1 00  jurisdiction  to  do  that ;  nor  would  the  Courts  of 
State  have  jurisdiction  to  enjoin  the  enforcement  of  a 
ment  obtained  in  the  Courts  of  New  York,  between 
enfl  of  that  State,  resident  there.  The  question  here  is, 
tber  a  Court  of  Chancery,  in  this  State,  has  jurisdiction 
straio  the  personal  o/ciion  of  the  defendant^  so  far  as  to 
libit  him  from  enforcing  the  collection  of  the  judgment 
ined  in  the  Courts  of  New  York,  according  to  the  facts 
lis  case.  There  is  a  clear  distinction  as  to  the  power  and^ 
oritv  of  a  Court  of  Equity,  in  this  State,  to  restrain  by 
KStion  the  proceedings  of  a  Court  in  another  State,  and 
)0wer  and  authority  of  such  Court,  to  restrain,  by  in- 
don,  the  personal  action  of  a  citizen  of  this  State,  In 
me  case,  a  Court  of  Equity,  in  this  State,  has  no  juris- 
on,  in  the  other,  it  has  jurisdiction  to  restrain,  by  injunc- 
ihis  personal  action  of  the  defendant  himself  from  en- 
Dg  an  unoonsdentious  demand  in  another  State,  whether 
demand  is  reduced  to  judgment  or  not,  upon  a  proper 
being  made. 

be  record,  now  before  us,  in  our  judgment,  makes  such  a 
The  defendant  volxji/nlarily  came  into  the  Courts  of  this 
%  in  the  first  instance,  to  have  his  claim  adjudicated,  and 
ilaim  has  been  adjudicated  therein,  paid  ofiT  and  dis- 
isd.  We  are  not  aware  that  comity  between  the  several 
jjlof  the  Union,  requires  that  the  Courts  of  this  State 
Miitiin^  that  the  Courts  of  the  State  of  New  York  are 
competent  to  hear  and  decide  the  defendant's  claim, 
him  justice,  than  are  the  Courts  of  this  State,  to 
ion  of  which,  he  voluntarily  submitted  the  same 
ioD,  in  the  first  instance.  In  restraining  him, 
ki  from  enforcing  this  unconscientious  demand, 
of  New  York,  the  Court  acts  upon  his  conscience, 
sad  not  upon  the  Courts  of  that  State  \  the  per^ 
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8on  of  the  defendant  is  within  the  jurisdiction  of  the  Court, 
the  proceedings  of  the  Courts  in  the  State  of  New  York  m 
not,  and  we  do  not  interfere  with  them.  The  Supreme  Court 
in  New  York,  in  which  the  judgment  was  obtained,  has  do 
interest  in  the  enforcement  of  that  judgment,  the  defeodufe 
has;  and  a  Court  of  Equity,  in  this  State,  having  jurisdio* 
tion  of  his  j9e7*aon,  will  restrain  him  from  making  thatintfr- 
rest  available,  when  it  would  be  against  conscienee  and  die 
principles  of  equity,  that  he  should  do  so.  In  the  languigo 
of  the  Master  of  the  Rolls,  in  Cranstown  vs.  Johnston,  this 
Court  will  not  permit  the  defendant  to  avail  himself  of  the 
law  of  any  other  country,  to  do  what  would  be  grm  i 
justice. 

Let  the  judgment  of  the  Court  below  be  reversed. 


George  ^W.  RnoDES,  plaintiff  in  error,  vs.  Jaicbb  GiWrtj 

ADETT  et  al.j  defendants  in  error. 

On  the  10th  daj  of  September,  1863,  Pinckard  convejed  by  deedti 
of  land)  in  the  countj  of  Monroe,  to  Gauladett,  in  his  own  right,  lit 
one-third  thereof,  and  to  Gauladett,  as  trustee  of  Mrs.  Hardee  i 
her  children,  and  Mrs.  Irwin  and  her  children,  as  to  the  otherl 
thirds,  Mrs.  Hardee  and  Mrs.  Irwin  being  the  daughters  of  Gul 
By  the  deed  of  conveyance,  Gauladett,  the  trustee,  is  expressly 
rized  and  empowered,  without  an  order  of  Court,  to  sell  and 
of  said  property  at  such  times  and  on  such  terms  as  he  may  deesl 
for  the  interests  of  his  said  cestui  que  tmsts,  and  to  reineui  thei 
in  such  property  as  may  be  most  for  their  benefit.    On  the  9tk 
November,  186G,  Gauladett  bargained,  sold  and  conTeyed,  by' 
to  Rhodes  the  tract  of  land,  conveying  his  individnal  interest 
as  well  as  that  of  his  cestui  que  trusts,  as  trustee,  as  anthoriMd 
original  deed  of  conveyance  from  Pifickard,  for  the  sum  of  $5,C 
and  took  Rhodes'  note  for  the  purchase-money,  payable  to 
and  as  trustee  as  aforesaid,  or  to  his  order,  at  any  of  the 
Savannah,  due  on  the  first  day  of  January,  1868,  the  payment  of  i 
note  was  secured  by  a  mortgage  on  the  land  conveyed.     Bh< 
into  the  possession  of  the  land,  and  has  remained  in  the  one 
enjoyment  of  the  same.    The  note  not  having  been  pud  at 
the  mortgage  was  foreclosed  without  any  defense  haringbeea  I 
thereto,  and  a  suit  at  common  law>^wa8  also  instituted  on  the 
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the  transferee  thereof,  and  a  jadgment  was  obtained  thereon  without 
any  defense  having  been  made  thereto  in  that  suit  Afterwards,  on 
the  29th  of  Jnly,  1869,  Rhodes  filed  his  bill  on  the  equity  side  of  the 
Goart,  praying  for  an  injunction  to  restrain  Gauladett,  in  his  individual 
cipicity,  and  as  trustee,  from  the  enforcement  of  said  judgment,  and 
iho  to  restrain  the  transferee  of  said  note,  in  whose  name  the  judg- 
Best  had  been  obtained,  from  enforcing  the  collection  of  the  same, 
on  the  averred  grounds  that  Gauladett,  the  trustee,  had  committed  a 
hiackoftrutt  in  negotiating  the  note,  to  the  prejudice  of  the  interests 
of  his  cestui  que  frusta ;  that  the  proceeds  thereof,  when  paid  by  him 

-  is  letiiiaction  of  the  judgment,  would  not  be  applied  for  their  benefit 
to*  the  trustee;  and  that  as  he  (Rhodes)  did  not  know  these  facts  until 
ifter  the  rendition  of  the  judgment,  he  fears  that  he  \^ill  not  be  pro- 
tected in  the  payment  of  the  judgment  as  against  the  claims  of  the 
fttbtiquetrustSf  for  the  alleged  breach  of  trust  on  the  part  of  the  trus- 
tee, without  the  decree  of  a  Court  of  Equity  in  hiH  behalf,  inasmuch 
ttthepl^ntiff  in  the  judgment  received  the  note  on  which  the  judg- 
Bent  was  obtained  afler  the  same  became  due.  The  injunction,  as 
prayed  for,  was  granted,  and  on  a  motion  to  dissolve  the  same,  on  the 

*  'eoming  in  of  the  answers  of  the  defendants,  the  Court  dismissed  the 
h9l  for  want  of  equity :  Held^  that  the  judgment  of  the  Court  below, 
dismiising  the  complainant* s  bill  for  want  of  equity,  was  right,  and 

'  thonld  be  affirmed. 

"^1  in  the  opinion  of  this  Court,  from  an  inspection  of  the  entire 
f^rd,  the  case  has  been  brought  up  here  for  delay  only,  damages  will 
be  awarded  as  provided  by  the  4221st  section  of  the  Code. 

Equity.  Trustees.  Damages.  Before  Judge  Green. 
Chambers.    Monroe  county.     October,  1869. 

fibodeSy  of  said  county,  filed  a  bill  against  Gauladett  indi- 
^oally,  and  as  trustee  for  his  daughters,  Mrs.  Hardee  and 
■fci.  Irwin,  and  their  children,  and  others,  in  which  he 
^ethe  following  averments:  On  the  19th  of  November, 
1866,  he  bought  certain  jand  in  said  county,  which  James  S. 
Rnckard  had  sold  Gauladett,  from  Gauladett,  (who  professed 
to  own  one  undivided  third  of  it  individually,  and  the  other 
Undivided  two-thirds  as  trustee  for  said  daughters  and  their 
RBspective  children,)  took  a  deed  from  Gauladett  in  said 
looble  capacity,  and  to  him,  in  the  same  double  capacity, 
;ive  him  for  it  his,  Rhodes',  promissory  note  for  $5,000  00, 
oe  the  1st  of  January,  1868,  with  a  mortgage  to  secure  said 
ote.    Rhodes  took'  possession  of  the  land,  but  did  not  ^ay 
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said  note  when  it  was  due.  Gauladett,  in  said  double  o- 
pacity^  foreclosed  said  mortgage,  and  had  a  judgment  abso- 
lute in  February,  1869.  Rhodes  sued  out  a  writ  of  error  to 
the  June  Term,  1869,  of  this  Court,  and  the  case  has  ended. 
(The  bill  of  exceptions  was  withdrawn.)  At  said  Febmny 
Term  the  said  note  was  sued  on  in  the  same  way,  and  a  jn^ 
ment  was  entered  upon  it  at  the  August  Term,  1869,  of  aid 
Court. 

Since  these  judgments  were  obtained,  Rhodes  has  di8on<-  ; 
ered  facts  which  make  him  fear  that  his  title  is  not  good,  ml 
that  either  Gauladett  never  was  trustee  for  his  said  dao^  ; 
ters,  but  used  the  money  of  their  husbands  in  that  way  ti 
cover  it  up  and  defraud  their  creditors,  or,  if  he  was  tnH 
tee,  he  has  committed  such  a  breach  of  trust  as  makesS 
unsafe  for  Rhodes  to  pay  the  purchase-money  to  him,  M 
Rhodes  bo  liable  for  the  same  to  the  cestui  que  (rtute,  aid 
besides,  Gauladett  had  no  authority  to  sell  said  trust  esW^ 
and  conveyed  no  title.     These  facts  are :     Erwin  and  Hl^ 
dee  have  become  bankrupts,  Gauladett  has  transferred  Bbods/ 
note  to  Stoval  &  Edmondson  in  exchange  for  paper  on  Erfil 
&  Hardee,  and  Gauladett  has  proved  that  claim 
Erwin  &  Hardee  solely  in  his  individual  capacity.    SKo^ 
&  Edmondson  transferred  Rhodes'  note  to  Warren,  who 
claims  it,  and  yet  these  judgments  remain  in  favor  of  Gank^ 
dett  in  said  double  capacity,  and  are  being  enforced 
Rhodes.     Erwin  &  Hardee  are  wholly  insolvent,  and 
is  informed  that  Gauladett  is  also  insolvent. 

He  prayed  that  all  of  said  parties  should  answer  toi 
said  matters ;  that  a  decree  might  be  framed  so  as  to 
him  from  loss,  and  that,  meanwhile,  no  steps  be  tak«B' 
enforce  either  of  said  judgments.    The  injunction  was 
The  defendants,  Gauladett,  Erwin  and  Hardee,  answered 
in  1863,  when  neither  of  them  owed  anything,  they 
to  buy  said  place,  each  paying  one-third,  and  that  Gai 
should  hold  his  third  individually,  and  theotherSpAS 
as  aforesaid,  and  took  a  deed  accordingly  from  said  Pi 
in  which  said  Grauladett  was  clothed  with  full  power, '' 
out  the  authority  of  an  order  of  Court,  to  sell  and  dispose 
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fliid  property  at  such  times  and  on  such  terms  as  he  may  deem 
btti  for  their  benefit/'  this  was  well  known  to  said  Pinck- 
ird,  one  of  Bhodes'  solicitors^  and  the  deed  was  on  record  in 
•id  county ;  Gkiuladctt  has  ever  since  controlled  the  matter 
ezdosivelyi  and  transfered  the  note  without  any  notice  to 
them  on  this  wise:  Stoval  &  Edmondson^  on  the  10th  of 
Deoember,  1867,  [drew  on  Erwin  &  Hardee  for  $9,210  83, 
doe  ten  days  after  date,  and  Erwin  &  Hardee  accepted  the 
drift.  It  was  payable  in  bank,  and  was  protested.  To  pro- 
tect Stoval  &  Edmondson,  Gkiuladett,  in  his  double  capacity, 
tnuuferred  to  them  Rhodes'  note,  and  they  let  Warren,  who 
owned  the  draft,  have  Rhodes'  note  to  release  them,  and  let 
Gaoladett  take  said  draft.  Gauladett  has  proved  the  draft 
igtinst  Erwin  &  Hardee,  bankrupts,  their  assets  will  pay 
Bfi]r  cents  in  the  dollar,  and  thus  the  cestui  qxie  tniais  are  in 
Bo  danger;  besides  Gauladett  is  amply  able  to  respond  in 
iloiages.  They  said  no  defense  was  made  to  either  of  said 
ttitB,  and  that  this  bill  was  hatched  up  for  delay. 

Hn.  Erwin  and  Mrs.  Hardee,  by  answer,  ratified  all  that 
Saoladett  had  done  as  their  trustee.  Stoval  &  Edmondson 
lid  Warren  answered  substantially  as  aforesaid,  as  to  the 
tetter  and  manner  of  the  transfer.  All  denied  any  combi- 
latioQ  or  fraudulent  intent 

Upon  the  coming  in  of  these  answers,  they  moved  to  dis- 
pin  the  bill  for  want  of  equity,  or  that  failing,  to  dissolve 

ti  injunction  because  the  equity  was  sworn  off.     In  support 
the  answers,  they  showed  that  Gauladett  owned  $12,000  00 
of  realty  in  Savannah,  and  twenty-three  shares  of 
itral  Railroad  stock,  and  ten  shares  of  South- Western  Rail- 
otocky  unencumbered,  in  his  own  right,  and  that  Rhodes, 
10th  of  February,  1869,  wrote  inquiring  who  held 
•Dte.     The  bomplainant  showed  that  Gauladett  proved 
claim  against  Erwin  &  Hardee  in  his  individual  ca- 
solely,  and  that  the  liabilities  of  the  bankrupts  was 

00. 
Ohancellor  dismissed  the  bill,  and  that  is  assigned  as 
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A.  D.  Hammond,  James  S.  Pinckard^  for  plaintiff  in 
error,  cited :  Story's  Eq.  Jaris.,  sec.  1129,  1131;,  Wonnky 
vs.  Wormley,  8th  Wheat.  R.,  421 ;  Hill  on  Trustees,  185^ 
758;  1st  L.  C.  in  Eq.,  87,  95;  4  My.  &  Cr.,  427;  Aduwf 
Eq.,  385,  sec.  156 ;  Irw.  Code,  sec.  2310. 

Cabaxiss  &  Peeples,  for  defendants,  cited :  10th  GL| 
133;  Story's  Eq.,  sec.  1127,  1134;  1  L.  Cas.  inEq.,71; 
Parsons'  Select  Cases,  48;  11  Vesey,  156;  3  Swan.,  6W; 
5  Madd.,  358:  2  Brock,  234;  2  DeSaussure,  375;  6  OdL, 
309,  354;  1  Rob.,  (Virg.,)  107;  2  Doss.,  376;  Irw.Ot* 
sec.  2303;  1  Kelly,  (Geo.)  136;  2d,  275;  3d,  78,  229;  154 
Ga.  R.,  103,  and  asked  for  damages  for  delay. 

Warner,  J. 

The  error  assigned  to  the  judgment  of  the  Court  bdowil 
this  case  is  the  dismissal  of  the  complainant's  bill.  M 
branch  of  this  case  was  brought  up  to  this  Court  at  a  fim' 
term,  and  the  writ  of  error  was  withdrawn  by  the  pltiitf 
in  error  without  a  hearing  thereon.  The  complainant  iiM 
possession  of  the  land  for  which  the  note  was  given,  on  wlA 
the  judgment  was  obtained,  which  is  now  sought  to  be  tf* 
joined  under  various  pretexts  set  up  in  his  bill  of  oompM 
all  of  which  appear  to  have  been  hunted  up  by  him  sinoedi 
rendition  of  the  judgment,  for  the  obvious  purpose  of  ddV 
ing  the  payment  of  a  just  demand.  The  payment  of  A* 
judgment  rendered  against  him  for'the  price  of  the  land  v3l^ 
in  our  judgment,  be  a  sufficient  protection  to  him  as  igiiM^ 
the  claims  of  the  cestui  que  trusts  of  the  trustee  who  aoU^ 
to  him,  under  the  deed  of  trust,  which  conferred  the  poMf ; 
on  the  trustee  to  sell  the  same.  On  the  statement  <^  W^ 
contained  in  the  record,  there  was  no  error  in  the  judgatft  < 
of  the  Court  below  in  dismissing  the  complainant's  bill.    '  ^ 

And  as  it  is  quite  apparent  from  all  the  facts  in  thereoorf^ 
that  the  case  was  brought  here  for  delay  only,  damages  shci"^ 
be  awarded  as  provided  by  the  4221st  section  of  the  Oodi  }. 

Let  the  judgment  of  the  Court  below  be  affirmed,  tf^ 
damages  be  awarded. 
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OTHY  BuBKE^  plaintiff  in  error,  vs.  John  H.  Steel, 

defendant  in  error. 

re  A  was  employed  bj  B,  at  a  salary  of  $100  00  per  month,  and 
directed  B  to  pay  $25  00  per  month,  of  his  salary,  to  C,  for  the 
nefit  of  C's  wife  and  children,  as  a  donationi  or  gift,  from  A.,  and  B. 
lied  to  pay  the  money,  and  C  died  :  Held,  that  A  might  recover 
e  money  from  6,  by  suit,  in  his  own  name,  and  the  statement  in  the 
tlaration  that  he  was  suing  for  the  use  of  C.*s  family,  is  mere  descrip- 
^periTncBf  or  surplusage. 

leading.  Gifts.  Demand,  etc.  Before  Jndge  Pope. 
ton  Superior  Court.    May  Term,  1869. 

teel  sued  Burke,  for  the  use  of  Margaret  Kay  and  her 
dren,  the  widow  and  orphans  of  William  Kay,  deceased, 
8300  00  and  interest,  averring  that  on  the  Ist  of  April, 
5,  he  was  employed,  for  the  ensuing  year,  by  Burke,  at 
WO  00,  and  ordered  Burke  to  pay  to  William  Kay,  for 
benefit  of  Kay  and  his  wife  and  her  children,  $25  00  per 
th,  out  of  said  $1,200  00,  that  Burke  retained  the 
00  per  month,  but  did  not  pay  it  as  he  was  ordered,  and 
refuses  to  pay  it.  Burke  pleaded  the  general  issue,  that  he 
discharged  the  demand  by  paying  $1,950  00  to  Joseph 
rrubb  &  Company  on  Kay's  order,  and  that  in  1856  and 
f  he  supplied  Kay  and  his  family  with  provisions  worth 
00  00. 

Q  the  trial.  Steel  testified  to  the  facts  averred  in  the  writ, 
he  ordered  Burke  to  retain  the  $25  00  and  pay  it  for  the 
fit  of  Kay  and  his  family,  telling  Burke  that  he  intended 
reservation  for  the  support  of  Kay  and  his  family,  and 
ke  agreed  so  to  pay  it,  and  did  retain  it  monthly  out  of 
I's  wages,  and  that  it  was  a  gift  from  Steel  to  Kay  and 
amily.  Mrs.  Kay  testified  that  in  1856  the  family  was 
K)rted  by  Kajr's  labor,  that  Burke  had  not  paid  her,  nor 
she  believe  he  paid  her  husband  in  his  lifetime ;  that  he 
in  1859.  Here  plaintifi^  rested  his  case.  Defendant's 
isel  moved  for  a  non*suit,  upon  the  grounds  that  Kay's 
inistrator  should  have  been  the  plaintiff,  that  Steel  could 
recover,  and  because  no  demand  for  payment  was  made 
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before  this  suit  was  brought  The  motion  was  overroM. 
BuBEE  testified,  saying,  his  agreement  was  to  pay  Eij  dn 
925  00  per  month,  and  said  he  supported  Kay  and'his&mi^ 
during  1856,  at  a  cost  of  $1,200  00,  or  more,  ezplainioghflit 
it  was  done,  and  another  witness  testified  upon  that  sofaJMl 
The  jury  found  for  the  plaintiff.  Defendant's  ooonsd  movid 
for  a  new  trial,  upon  the  grounds  that  the  Court  erred  in  not 
granting  a  non-suit,  and  because  the  verdict  was  strongljaid 
decidedly  against  the  weight  of  the  evidence.  The  new  trid 
was  refused,  and  that  is  assigned  as  error. 

Gabtrell  <&  Jackson,  for  plaintiff  in  error,  said  fli 
plaintiff's  evidence  made  Burke  trustee  for  Kay  and  fiimiif: 
Irwin's  Code,  section  2290 ;  Hill  on  Trustees,  60.  KiJ* 
administrator  should  sue :  Irwin's  Code,  sees.  2447, 3387; 
3rdGa.  R.,  161;  30th,  779;  12th,  280;  30th,  78.  StoJ 
cannot  sue  because  he  has  no  legal  title :  27th  Ga.  B.|  A 
The  administrator  and  the  surviving  usees  oould :  2od  liYi 
210;  3rd  B.  &  P.  R,  149 ;  Cowper's  R.,  443 ;  Ist  JohnR, 
140 ;  17th  Mass.  R.,  400,  574.  Steel's  gift  was  irrcvocabb: 
3  Barn  &  Cross,  384 ;  1st  Johnson's  Cases,  209 ;  IS  3(AiA 
R.,  278 ;  17  Mass.,  678,  400.  A  demand  was  neoesBd^: 
8th  Ga.  R.,  180. 

L.  J.  Glenn  &  Son,  for  defendant,  replied  that  Steel  itf 
the  proper  plaintiff:  1  Ch.  on  PI.,  19-20;  1  Mm.  R.,lTl 
The  gift  was  incomplete  at  Kay's  death  and  Steel  coaldflB 
for  the  wife's  and  children's  use:  Ir.  Code,  sec.  2616;  IfA 
Ga.  R.,  486 ;  1st  Dev.  (N.  C.)  R.,  360 ;  10th  E.  C.  K  ^ 
627.  The  names  of  usees  was  surplusage:  3rd  How.  (O* 
S.)  R.,  674,  677.  Demand  was  not  necessary :  Irwin's  OAk 
sees.  3102,  3190;  6  N.  H.  R.,  637  ;  10th  Mass.  R,  230,  U 
N.  Y.  R.,  492 ;  43  Barb.  214;  9  Porter,  362. 

McCay,  J. 

We  see  no  serious  difficulty  in  the  first  point  made  in  di 
record,  to-wit,  that  turning  upon  the  death  of  Mr.  KayiW 
the  assumed  necessity  that  his  estate  be  represented.  Ua^ 
the  evidence,  this  money  was  for  the  use  of  Kaj  and  hifl  wis 
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ind  children,  they  took  it,  or  were  to  take  it,  as  a  class,  and 
death  of  one  passes  the  right  to  the  survivor.  Doubtless, 
real  ose  was  intended  only  for  the  wife  and  children,  Kay 
bang  only  inclnded  as  the  head  and  trustee  of  the  others. 

The  substance  of  the  original  transaction  was  simply  this, 
Bteel,  €U  a  gijl^  donation,  without  consideration  passing  to 
Um  from  anybody,  directed  this  money  to  be  paid  by  Burke 
to  Ae  Kays.  Burke  failed  to  pay  it.  It  is  insisted,  that,  under 
mch  circumstances,  the  right  to  sue  Burke  is  in  the  donees 
ud  not  in  Steel.  We  think  not.  It  will  be  noticed  that 
ttere  is  no  evidence  of  any  promise  made  by  Burke  to  the 
IiTB,  and  that  no  consideration  passed  from  the  Kays  to 
ttf  one. 

In  all  the  cases  referred  to  by  the  ingenious  and  industri- 
M  counsel  who  argued  this  question,  for  the  plaintiff  in  er- 
IV,  ve  do  not  find  one  that  has  not  one  of  these  features : 
ftlber  a  consideration  has  passed  from  the  beneficiaries  to  one 
of  the  other  parties,  or  the  promissor  has  made  some  promise 
to  the  beneficiary  which  bvnda  him  to  pay  the  money  that  way. 

This  case  comes  within  the  case  of  Howard  College  V8,  Pacey 
Ifitt  Oa.  i?.,  486.  This  was  a  direction  of  Steel  to  Burke  to 
piy  Steel's  money  to  a  third  person.  Before  Burke  does  it, 
or  pats  himself  in  such  a  relation  to  the  third  person,  as  that 
k  cannot  draw  back.  Steel  reasserts  his  own  rights.  It  was 
•  parol  gift,  without  delivery,  and  revocable  at  SteePs  option. 
Ihis  suit  is  in  Steel's  name,  the  beneficiaries  are  surplusage 
h  the  declaration ;  at  any  rate,  it  is  at  Steel's  option  whether 
Ikeybe  there  or  not. 

Nor  is  it  necessary  that  Steel  should  make  a  demand,  before 
KUt  Burke  has  broken  his  promise,  and  is  not  entitled  to 
^y  indulgence.  When  Burke  failed  to  pay,  as  he  undertook 
^  Steel,  a  right  of  action  arose  in  Steel,  if  he  choose  to  ex« 
Sriseit 

As  we  find  no  error  in  law,  we  do  not  feel  disposed  to  dis% 
W>  the  judgment  of  the  Court,  on  the  motion  for  a  new 
''ttL  The  jury  have  found  for  the  plaintiff,  and  we  do  not 
Wnk  the  verdict  is  without  evidence  to  support  it. 

Judgment  affirmed. 
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William  Allen,  plaintiff  in  error,  vs.  J.  O.  Habsib^  de- 
fendant in  error. 

A  colored  woman  made  an  affidavit  before  a  Jostice  of  the  Peace,  ebuf 
ing  the  defendant  with  being  the  father  of  her  bastard  child,  nfi^ 
▼idedby  the  4664th  section  of  the  Code,  and  he  was  arrested  bytvir 
rant,  issued  by  the  Justice,  and  afterwards  applied  to  the  Jadge  of  Ai 
Superior  Court  for  a  writ  of  hcibeas  corpus,  alleging  that  he  wss  iDi' 
gaily  arrested  and  deprived  of  his  liberty,  on  the  ground,  that  a  eoUrd 
woman  could  not  swear  a  bastard  child  to  its  putative  father,  vnder  Al 
laws  of  this  State.  The  Judge,  on  the  hearing  of  the  habeas  eoim 
refused  to  discharge  the  defendant  from  custody :  Meldf  that  under  tkl 
present  existing  laws  of  this  State,  and  especially  under  the  proviaiM 
of  the  1662d  and  1664th  sections  of  the  Code,  a  colored  wobsbwI 
swear  a  bastard  child  to  its  putative  father,  in  the  same  manner  Hi 
free  white  woman  may  do,  and  that  the  same  proceedings  ikoiMti 
had  in  the  one  case  as  in  the  other,  under  the  law  in  sach  cases  w^ 
and  provided ;  and  that  there  was  no  error  in  the  refusal  of  the  Jvtfi 
to  discharge  the  defendant  from  his  arrest,  nnder  the  proceediogiM 
against  him. 

Habeas  Corpus,  Criminal  Law.  Negroes.  Decidedly 
Judge  Pope.    Fulton  County.     Chambers.    June,  1869. 

Louisa  Edwards  made  oath,  before  a  Justice  of  the  Fetf^ 
that  William  Allen  was  the  father  of  a  bastard  child,  of  wliOB 
she  had  been  delivered,  and  who  was  likely  to  become  chtfp' 
able  to  said  county.  In  this  affidavit  both  Allen  and  hxoM 
were  averred  to  be  negroes.  Allen  was  arrested,  and^fte 
examination  before  the  Justice,  upon  his  failure  to  givebosi 
for  the  maintenance  of  the  bastard,  etc.,  he  was  committedto 
jail,  to  be  tried  for  bastardy. 

Habeas  corpus  was  sued  out  against  Harris,  the  jiikli 
Allen  was  brought  before  Judge  Pope,  and  his  counsel  askil 
for  his  liberation,  upon  the  ground  that  the  statutes  of  Geoigiii 
as  to  bastardy,  did  not  allow  the  said  proceedings  to  be  hi' 
against  the  putative  father,  at  the  instance  of  any  but  afi^l 
^white  woman.  Judge  Pope  remanded  Allen  to  jail,  in  ^ 
fault  of  his  giving  bond,  in  the  sum  of  (lOO  00,  to  apfNtf 
at  the  Superior  Court,  to  be  tried  for  bastardy.  This  ^ 
cision  and  order  are  assigned  as  erroneous,  for  the  retfoi 
aforesaid. 
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Geoboe  S.  Thokas,  for  plaintiff  in  error,  said  Irwin's 
}ode,  section  4664,  says :  ^'free  white  woman ;"  section  1667 
jirovides  for  maintenance  of  negro  children :  16th  Ga.  R., 
B-3.  The  Constitution  of  1868  did  not  strike  "white"  out 
tf  the  statute;  as  to  construction  of  criminal  law:  Whar* 
Iob'b  Cr.  L.,  136-7;  Sedgw.  on  S.  andC.  L.,  243-4-5,  332- 
>)423;  29th  Ga.  B.,  57. 

E.  P.  HoWEMi,  Solicitor  General,  for  the  defendant,  said 
iets  17th  March,  1866,  9th  March,  1866,  Section  2d,  Art. 
1}  Constitution  of  1868,  and  Section  3rd,  Art.  9,  abolished 
ikd  distinction  of  color. 

Wasner,  J. 

Under  the  present  existing  laws  of  this  State,  and  espe- 
cudly  under  the  provisions  of  the  1662d  and  1664th  sections 
tf  the  Code,  a  colored  woman  may  swear  a  bastard  child  to 
bpotative  father  in  the  same  manner  as  a  free  white  woman 
iD&ydo;  and  the  same  proceedings  should  be  had  in  the  one 
case  as  in  the  other,  under  the  law  in  such  cases  made  and 
provided.  The  Judge  did  not  err  in  refusing  to  discharge 
tbe  defendant  from  his  arrest,  under  the  proceedings  had 
igainst  him,  under  the  bastardy  law. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Ikws  Tumlin,  plaintiff  in  error,  vs.  Jerry  W.  Goldsmith, 

defendant  in  error. 

^Saitwas  institated  on  a  note  signed  ^'Meador  &  Tumlin/'  and  the 
eopartnership  was  denied  bj  Tumlin,  under  oath.  On  the  trial  the 
plaintiff  offered  to  prove  "  that  printed  hand-bills,  signed  **  Meador 
4  Tumlin,"  advertising  for  hands  to  work  in  the  stone- quarrying  busi- 
new,  were  distributed  at  various  points  and  stuck  up  at  various  places 
ftt  Stone  Mountain,  and  that  one  of  them  was  stuck  upon  the  door  of 
the  hoase  where  Tumlin  boarded,*'  which  evidence  was  ruled  out  by 
the  Court.  There  being  a  verdict  in  favor  of  Tumlin,  a  new  trial  was 
granted  by  the  Court  below,  which  was  excepted  to :    Held,  that  a 


# 
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copartnership  cannot  be  proved  b^  general  repotation,  bnt  tb&cl 
that  printed  hand-bills,  with  the  firm  name  signed  theretOy  itnekspit 
various  places  in  the  town  wfiere  the  defendant  was  residing  at  tiN 
time,  one  of  which  was  stuck  upon  the  door  of  the  hoase  when  hi 
boarded,  was  competent  evidence  to  be  submitted  to  the  juiy  for  tUr 
consideration  upon  the  trial  of  the  issue  between  the  parties,  ssdii 
this  evidence  was  rejected  bj  the  Court  the  judgment  of  the  Gout 
below  granting  a  new  trial  in  the  case  should  be  affirmed  on  thit 
ground  alone. 

Partnership.    Evidence.    Before  Judge  Pope.    DeEalb 
Superior  Court.     March  Term,  1869. 

Goldsmith,  as  trustee  of  Mrs.  Henry,  sued  Tumlin  tai 
John  T.  Mcador,  as  partners,  upon  a  promissory  note  fir 
$1,950  00,  date<l  1st  March,  1867,  due  the  26thof  JniN^ 
1867,  and  signed  "Meador  &  Tumlin."  Tumlin  pleidad 
the  general  issue,  that  he  did  not  sign  or  make  said  note,  nor  <* 
authorize  any  one  to  do  so  for  him,  that  no  such  copartsff' 
ship  as  "  Meador  &  Tumlin  "  ever  existed,  nor  was  k  ^ 
ever  a  member  of  any  such  firm,  and  that  if  such  a  firm  hit 
existed,  it  was  dissolved  before  said  note  was  made. 

Plaintiff's  attorneys  read  in  evidence  the  note,  after  enn* ; 
ining  Meador,  to  show  that  there  was  such  a  firm  as  ''  Meadot  { 
&  Tumlin"  in  the  business  of  quarrying  stone  at  Stone  Moo*' 
tain,  Georgia,  prior  to  the  date  of  said  note.  While  Meadot 
was  being  examined,  plaintiff's  counsel  offered  to  prove  bf 
him  that  printed  hand-bills,  signed  '^  Meador  &  Tumliiii' 
advertising  for  hands  to  work  in  said  stone-quarrying  bus- ^ 
ness,  were  distributed  at  various  points,  at  the  suggestion 
Tumlin,  and  stuck  up  at  various  places  at  Stone  Monnf 
and  he  offered  to  testify  that  one  of  them  was  stuck  upon 
door  of  the  house  where  Tumlin  boarded ;  and  while 
smith  was  being  examined,  they  proposed  to  show  by 
that  some  hay  and  a  box  of  mule  shoes  came  to  Stone  Mc 
tain,  consigned  to  "  Meador  &  Tumlin,"  when  Tumlin 
near  the  depot.  The  Court  ruled  out  this  offered  evi< 
because  it  was  not  shown  that  Tun^lin  knew  that  the 
bills  were  so  put  up,  or  that  said  gck>ds  were  so  directed, 
that  he  acquiesced  in  the  same.    The  witnesses  were  all( 
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to  testify  that  such  hand-bills  were  printed  and  circulated  at 
l^mlin's  request. 

PkintiflnB  oounsel  proposed  to  prove  by  various  witnesses 
thift  it  was  generally  understood  at  Stone  Mountain,  and  the 
common  talk  there^  that  Tumlin  was  the  partner  of  Meador 
11  laid  stone  business,  and  that  the  firm  name  was  ^'  Meador 
ATomlin/'  but  the  Court  would  not  allow  it. 

The  substance  of  Meador's  testimony  was  that,  in  1866,  he 
iviB  qoarrying  stone,  being  one  of  the  joint  owners  of  Stone 
XooDtain ;  that  Tumlin  bought  an  interest  in  the  property, 
tad  had  control  of  the  share  of  another  owner ;  that  Meador 
coatroUed  the  share  of  another  owner,  and  they  jointly  paid 
the  remaining  owner  for  his  part;  that  the  business,  by  him, 
WIS  carried  on  in  the  name  of  the  '^Granite  Works;"  that  he 
iriTamlin  formed  a  partnership  in  the  same  business,  and 
ht  some  time  carried  on  the  business  under  that  name,  but 
tfterwards,  at  Tumlin's  request,  the  name  was  changed  to 
*Meador  &  Tumlin ;"  that  said  note  was  given  for  money  bor- 
nwed  and  used  for  Meador  &  Tumlin,  and  that  though  the 
wrners  sold  out  the  property  before  said  note  was  made,  "  Mea- 
Av  ft  Tumlin^s"  business  was  continued  for  some  months 
ifter  the  date  of  the  note,  in  finishing  up  their  work,  etc.; 
ttat  a  job  for  Bell  for  near  $5,000  00,  and  another  for  the 
Masonic  Hall  Company  for  near  $3,000  00,  were  finished  afler 
tbe  date  of  the  note.  His  testimony  was  supported  by  other 
WitDesses  and  fitcts. 

On  the  other  hand,  Tumlin  swore  that  there  never  was 
^  a  firm ;  that  he  never  authorized  his  name  to  be  used, 
Bcver  authorized  the  hand-bills  to  be  printed,  nor  the  goods 
te  be  marked  as  aforesaid,  and  did  not  know  that  such  firm 
Mie  was  being  used,  etc.  He  admitted  that  he  had  attended 
«»leof  Beirs  property,  and  bid  $20,000  00  for  it,  to  protect 
Aslienof  afi.fa,  in  favor  of  "Meador  &  Tumlin,"  sued 
M  against  Bell,  and  he  supported  his  side  by  other  witnesses 
^  fiujts.  There  was  evidence  as  to  whether  there  was  a 
'iisolQtion  before  the  date  of  said  note. 

The  jury  found  for  plaintiff  against  Meador  only.  Gold- 
*iuth  moved  for  a  new  trial  upon  the  grounds  that  the  Court 
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erred  in  ruling  out  said  offered  evidence,  and  because  the  veN 
diet  was  against  tbe  evidence,  etc  ^ 

The  Court  granted  a  new  trial  upon  the  last  gronnd,  ow- 
ruling  the  others.     This  is  assigned  as  error. 

Hill  &  Candler,  for  plaintiff  in  error,  said  '^repntft- 
tion  "  was  inadmissible  in  this  case :  Irwin's  Code,  sees.  3717| 
3718,3719;  20th  Wend.,  81;  22d  Wend.,  264;  16  Maine 
R.,  192;  3  Hill  N.  Y.  R,  333;  17th  Vermont  R,448; 
11th  Conn.  R.,  92;  13th  N.  Hamp.  R.,  99;  7th  Miawori 
R.,  660 ;  2  Ala.  R.,  499 ;  5  Blackf.  R.,  248 ;  3  Scammoo, 
137;  16th  Pick.,  412;  17th  Pick,  361;  1  Cr.  C.  C.  B, 
408.  As  to  setting  aside  the  verdict  for  the  reason  giveo  \if 
the  Judge;  7th  Ga.  R.,  269;  11th,  203;  13th,  320,  370j 
14th,  41,  27,  286,  310;  17th,  418;  19th,  537;  20th,  263} 
30th,  212;  31st,  365;  36th,  418;  37th,  607,  and  oth* 
authorities  on  points  not  passed  upon  here. 

MiLLEDGE  &  Clark,  A.  W.  Hammond  &  SoK,  for  Ji- 
fendant,  replied,  ^^  reputation  "  was  admitted  in  such  caseBa 
•  11th  Wend.,  98;  20th  John.,  178;  14th  John.,  215;  1, 
Caines'  R.,  184;  4  Cowen  R.,  283;  20  E.  C.  L.  R.,  STI;] 
8th  Ga.  R.,  286;  38th,  391;  and  contended  that  the 
^'reputation''  was  not  admissible,  evidence  of  signs, 
etc.,  were  admissible:  Collier  on  Part.,  sefi.  97;  Moodj 
R.,  9;  20  E.  C.  L.  R,  378;  8  Watts  &  S.,  257;  1 
son,  267 ;  38th  Ga.  R.,  391,  etc.,  and  replied  to  the 
points  argued. 

Warner,  J. 

The  error  assigned  to  the  judgment  of  the  Court  below i 
this  case,  is  the  granting  of  the  new  trial.     It  is  well 
that  a  copartnership  cannot  be  proved  hy  reputation 
The  evidence  offered  by  the  plaintiff  that  printed  hand-l 
with  the  firm  name  of  "  Meador  &  Tumlin  "  signed  th< 
were  stuck  up  at  various  places  in  the  to^vn  where 
lived  at  the  time,  and  that  one  was  stuck  upon  the  dooi^j 
the  house  where  he  boarded,  was  competent  eyidenoe  to 
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een  submitted  to  the  jury  on  the  trial  of  the  issue  between 
M  parties.  The  sticking  up  of  the  printed  hand-bills^  with 
be  firm  name  signed  thereto,  where  the  defendant  might 
easonably  be  expected  to  have  seen  them,  was  a/ac<  which 
boald  have  been  submitted  to  the  jury  for  their  considera- 
km,  and  as  this  evidence  was  rejected  by  the  Court,  we  affirm 
be  judgment  of  the  Court  below,  granting  the  new  trial  on 
Ittt  ground  alone. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


?ERKIK8  &  Littlefield,   plaintiffs  in   error,   vs.   J.  H, 
Trippe,  d.  aL,  defendants  in  error. 

(Brown.  C.  J.,  having  been  of  counsel  in  this  case,  did  not  preside.) 

•  Where  there  is  a  bill  of  interpleader,  and  the  defendants  answered, 
ftdmitUng  on  both  sides  the  fact  of  the  dispule,  and  the  absence  of  any 
interest  in  the  stakeholder,  the  Court  will,  if  possible,  take  such  ac- 
tion as  will  protect  the  stakeholder,  without  delay,  leaving  to  the  par- 
ties disputing,  to  litigate  between  themselves  as  to  their  rights. 

i.  When  a  bill  of  interpleader  was  filed  in  Fulton  Superior  Court,  by  an 
ittorney-at-Iliw,  setting  forth  that  under  a  contract  with  one  member  of 
n  dissolved  partnership,  he  had  collected  money  in  the  name  of  the 
^,  that  he  had  received  notice  from  each  of  the  partners,  not  to  pay 
it  to  the  other,  and  that  one  of  the  firm  had  moved  a  rule  against  him, 
nFalton  Superior  Court,  to  compel  him  to  pay  the  money  to  that 
Mie,  and  it  appeared  that  none  of  the  parties  lived  in  Fulton  county, 
iMt  that  one  resided  in  Columbia,  one  in  Burke,  and  one  in  Glynn, 
•nd  that  the  attorney  was  ready  to  pay  the  money: 

^^  that  on  the  coming  in  of  the  answers  admitting  these  facts,  the 
Court  ought,  on  motion,  to  have  ordered  the  money  paid  by  the  attor- 
ney to  the  party  with  whom  he  had  contracted,  on  his  giving  bond,  in 
••ttble  the  amount,  in  the  Clerk's  office  of  Fulton  county,  with  good 
•^tgrily,  approved  by  the  Clerk,  payable  to  the  other  partners,  to  ac- 
^^t  to  them  for  the  same,  and  to  have  dismissed  the  bill,  leaving 
*^^  parties  to  litigate,  before  the  proper  tribunal,  having  jurisdiction 

^«  them,  their  rights  in  the  matters  in  dispute. 

Bquity  Pleading  and  Practice.  Interpleader.  Injunc- 
'^^  Before  Jadge  D.  F,  Hammond,  presiding  by  consent. 
"^ItoD  County.     Chambers.     October,  1869. 

Vot,  XL— 15. 
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Trippe  ruled  Hillyer,  of  Fulton  county,  for  mouej  ool 
lected  by  him,  as  an  attorney-at-Iaw,  for  Littlefield,  Perkio 
&  Company.  Hillyer  answered  that  he  had  collected  tb 
money  for  said  firm,  and  did  not  doubt  that  Trippe  ms 
member  of  the  firm,  but  that,  while  he  was  ready  to  pay  i 
over,  he  feared  to  pay  it  to  Trippe,  because  the  other  men 
bers  of  the  firm  had  instructed  him  not  to  do  so,  daimill 
that  Trippe  was  in  debt  to  the  firm,  and  he  was  afnud  I 
pay  it  to  the  other  members,  because  Trippe  had  instmcU 
him  not  to  do  so,  claiming  that  the  firm  was  in  his  debt 

Pending  this  rule,  Hillyer  filed  a  bill  in  said  county,  wlifl 
the  rule  was  pending,  stating  the  facts,  substantially  tftn 
said,  and  praying  that  said  partners  should  interplead,  th 
meanwhile  they  be  enjoined  from  proceeding  against  liii 
and  that  such  a  decree  might  be  had  as  would  protect  hiaj 
the  premises.  The  Chancellor  granted  the  injunctiooi  M 
required  Hillyer  to  deposit  the  money  in  bank.  He  di 
deposit  it,  payable  to  his  own  order. 

Each  of  the  defendants  answered  the  bill,  admitting  fl 
partnership,  giving  the  manner  of  its  formation,  etc  UA 
field  and  Perkins  answered  that  Trippe  was  indebted  to  d 
firm,  that  at  its  dissolution,  Littlefield  was  authorized  tod 
lect  the  assets  and  pay  the  outstanding  debts,  and  Perisii 
set  up  that  he,  Perkins,  employed  Hillyer  to  collect  the 
and  assumed  some  of  the  debts  of  the  firm.  They  both 
swered  that  Perkins  was  entitled  to  the  money,  and  that' 
was  insolvent.  They  lived  in  Scriven  county,  and  pi 
to  the  jurisdiction  of  Fulton  Superior  Court  over  th< 
compel  an  accounting  with  Trippe.  Trippe  pleaded 
resided  in  Columbia  county,  and  also  to  the  jariadii 
Fulton  Superior  Court,  on  said  ground.  He  set  up 
other  member  of  the  firm  had  defrauded  him,  and 
firm  was  in  his  debt,  stating  how,  etc. 

Judge  Pope,  having  been  of  counsel  in  the  causei 
preside,  and  Judge  D.  F.  Hammond,  an  attorney  of  thei 
was,  by  oonsent|  made  Judge  jpro  hao  vice.    Before  hii 
tlefield  &  Perkins  moved  to  dissolve  the  injanotioii| 


ATULNTA,  DECEMBER  TEEM,  1869.       227 

^ —  —  , 

Perkins  ft  Littlefield  vs,  Trippe  et  al, 

'^—  , 

lilljer  might  pay  the  money  to  them,  and  for  an  oi^der  re- 
niriDg  Hillyer  ro  to  do,  upon  the  grounds  that  their  answers 
lowed  that  Trippe  ought  not  to  have  the  money,  that  Ful- 
m  Superior  Court  had  no  jurisdiction  over  the  parties,  only 
ifiu'as  to  protect  Hillyer,  and  that  Trippe's  remedy  was  by 
it  against  Perkins  &  Littlefield,  where  they  resided.  Judge 
ammond  overruled  the  motion,  and  error  is  thereupon  as- 
ped  upon  each  of  said  grounds. 

LocEUULNE  &  Clabk,  for  plaintiffs  in  error,  said  when  all 
fendants  answer  bill  of  interpleader,  injunction  may  be  dis- 
Ived :  Adam's  £q.,  206.  There  being  no  jurisdiction  in  Ful- 
II  county  over  the  defendants :  Art.  5,  sec.  12,  par.  4,  Con- 
tntion  of  1868  ;  sees.  3168-9,  Irwin's  Code,  order  should 
1  ptned  protecting  Hillyer,  and  the  parties  be  sent  away  to 
igtte:  Jeremy  Eq.  Juris.,  347,  349;  2  Yes.  &  B.,  407, 
Sy  and  note.  Hillyer  should  pay  the  party  who  employed 
n :  37th  Ga.  R.,  574.  If  the  firm  can  be  compelled  to  ac- 
uit  with  each  other  here,  they  can  be  in  any  and  every 
inty  in  tbe  State,  under  like  circumstances :  Irwin's  Code, 
tfions  1886, 1894,  1896,,  1907;  Story  on  Part.,  sec.  328. 
,  would  be  proper  for  this  Court  to  direct  what  shall  be 


\ 


iBEBT  Baugh,  for  defendant,  contended  that  the  juris- 
of  Fulton  Superior  Court  was  complete,  because  the 
brought  there :  Adam's  Eq.,  391,  392,  395-6 ;  27th 
B^  178 ;  14th  Ga.  R.,  323. 

Jay,  J. 

should  not  this  mere  stakeholder  be  discharged  from 

bion  ?    The  facts  set  up  in  the  bill  are  all  admitted 

tnswers  of  all  the  parties,  to-wit,  that  Hillyer  is  a 

(holder,  has  no  interest  in  the  fund,  and  that  there 

\fide,  and  serious  dispute  among  the  others,  as  to  who 

to  control  this  money.    There  is  besides  a  serious 

under  the  Constitution,  in  trying  the  rights  of 

ia  f  alton  county.    One  of  these  defendants  re- 
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sides  in  Burke,  another  in  Columbia,  and  a  third  in  Glynn 
county,  and  the  matter  in  dispute  is  entirely  witii  them.  No- 
body  in  the  least  interested  in  this  fund,  resides  in  Fultos 
county.  Nor  is  the  fund  a  fund,  in  Court,  raised  by  its  p» 
cess,  or  by  its  order.  It  is  the  simple  case  of  one  owiii| 
money  belonging  to  a  partnership.  We  do  not  think  Foltoi 
county  has  such  a  jurisdiction  of  this  matter,  as  to  authorii 
an  investigation  and  settlement  of  the  affairs  of  these  put 
ners,  in  Fulton  county.  The  only  jurisdiction  it  has  is  ti 
enjoin  the  rule,  pending  against  Mr.  Hillyer ;  and  the  prope 
decree  is  that  these  parties  shall  interplead. 

This  decree  the  Judge  may  make  without  the  intervcntio 
of  a  jury,  because  on  the  facts,  necessary  to  make  such  a  4 
crec,  there  is  no  dispute  :  Code,  section  4142.  A  decreed! 
the  bill  is  properly  filed,  disposes  of  the  case,  as  to  the  cod 
plainant:  Daniel's  Chancery  Practice,  1764.  Themanneri 
the  interpleading  depends  upon  the  nature  of  the  case.  1 
the  dispute  is  one  at  law,  the  Court  will  direct  the  pleadii 
accordingly  :  Daniel's  Chancery  Practice,  section  1765. 

In  analogy  to  this,  we  see  no  reason  why  the  Court « 
Fulton  may  not  decree  the  interpleading  to  be  in  the  cooal 
of  the  residence  of  one  of  the  parties.  Mr.  Hillyer  staa 
ready,  and  profiTers  to  pay  this  money  into  Court,  or  as  11 
Court  shall  direct.  We  think  he  is  entitleil  to  be  relicrt 
from  risk  and  to  have  the  rule  against  him  enjoined.  J 
appears  by  the  bill  and  answers,  he  was  employed  to  oolk 
this  money  by  one  of  the  firm,  after  its  dissolutiou.  Al 
dissolution,  one  of  a  firm  cannot  make  a  corUract,  in  the! 
name.  The  contraciy  in  this  case,  was  between  Mr.  PfflU 
and  Uillycr,  that  Hillyer  should  collect,  in  the  firm  itf| 
this  money.  There  is  no  pretence  that  Perkins  is  insoll 
or  that  this  money  will  be  moved  out  of  the  reach 
other  partners,  in  his  hands,  than  it  is  now,  while  in 
yer's  hands.  Each  partner  had  a  right  to  collect  it, 
firm ;  and,  had  Hillyer  paid  it  to  Perkins,  he  would 
ceived  it  for  the  use  of  the  partnership. 

It  is,  however,  only  just  that  all  parties  should  be! 
protected,  and  we  are  of  opinion  that  Perkins  should i 
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»d,  to  account  for  this  money  to  the  parties  composing  the 
m.  After  the  dissolution^  he,  through  his  agent,  has  col- 
Jted  it  He  is  liable  to  Mr.  Hillyer  for  his  fee.  For,  whilst 
>  Perkins,  has  a  right  to  expend  the  money  of  the  part- 
rship  in  the  collection  of  its  assets,  he  dealt  with  Mr. 
llyer  as  an  individual,  and  on  the  contract  Mr.  Hillyer 
I  only  look  to  him. 

QpoDthe  whole,  therefore,  we  think  the  Court  below  erred 
Dofc  making  a  decree  on  the  bill  and  answers,  as  there  was 
dispute  on  the  facts. 

Mr.  Hillyer  ought  to  be  discharged  from  the  litigation,  the 
ei^nst  him  ought  to  be  enjoined,  the  money  ouglit  to  be 
ected  to  be  paid  to  Perkins,  on  his  filing,  in  the  Clerk's  ♦ 
ee,  a  bond  to  account  to  his  partners  for  this  money,  and 
partners  ought  to  be  lefl  to  litigate  their  rights,  in  the 
Hinal  which  has  jurisdiction  of  their  dispute ;  and  we  will 
direct,  under  the  power  granted  to  this  Court,  by  sec- 
1  4219,  of  the  Code.    Judgment  reversed. 


ISBY  Davls  et  al.y  plaintiffs  in  error,  vs.  The  State  of 
Georgia,  defendant  in  error, 

Mants  were  Indicted  for  the  offence  of  simple  larceny,  and  charged 
kh  haTing  wrongfally  and  fraudulently  taken  and  carried  away  a  cer- 
||b  "white  hog,*'  without  alleging  the  hog  to  have  been  o^  any  value: 
that  by  the  common  law,  at  the  time  of  our  statute  adopting  the 
the  valae  of  the  property,  in  an  indictment  for  simple  larceny, 
nqaired  to  be  alleged  and  proved  on  the  trial,  and  that  that  rule 
eommon  law  is  still  of  force  in  this  State,  and  a  failure  to  allege 
^mlne  of  the  property,  alleged  to  have  been  stolen,  in  the  indict- 
11  a  good  ground  for  arresting  the  judgment  afler  verdict. 

Pleading.     Larceny.   Arrest  of  judgment.     Be- 
PoPE.     Fulton  Superior  Court.     September 
Tenn,  1869. 

ifadictment  against  Henry  Davis  and  Anna  Davis  for 
\jj  charged  that  in  said  county^  on  the  4th  of 
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May,  1868,  they,  ^^  with  force  ancl^ms  did  wrongfuQy  inl 
fraudulently  take  and  carry  %way  a  certain  white  hog; 
weighing  one  hundred  pounds,  one  year  and  one  month  oU, 
said  white  hog  being  an  altered  male  hog,  the  penoBil 
goods  otl  one  William  Graham,  with  intent  then  and  then 
to  steal  the  same,  contrary  to  the  laws,  etc.  The  defeai- 
ants  pleaded  not  guilty,  and  went  to  triaL  The  Soliator 
General  offered  evidence  of  the  value  of  the  hog.  Tbii  VM 
objected  to  because  no  value  was  averred  in  the  indictmenL 
The  Court  sustained  the  objection.  The  defendants  vftt 
found  guilty.  Defendants'  attorney's  moved  to  arrest  As 
judgment  because  no  value  was  averred  in  the  indictme^i 
^ '  nor  proved  upon  the  trial.  The  Court  overruled  the  ai^ ; 
tion,  holding  that :  1st.  Since  the  distinction  between  gnli 
and  petit  larceny  was  abolished,  value  was  immaterial ;  % 
value  is  immaterial  when  the  statute  makes  the  taking  d^A' 
specific  thing,  larceny;  and  3d,  because  this  objectumiii 
the  indictment  came  too  late,  under  section  4546,  IrwiA 
Code.     This  is  assigned  as  error. 

Gartrell  &  Jackson,  for  plaintiffs  in  error,  said 
,    is  of  personal  goods  :     Irw.  Code,  sec.  4327,  and  that  «•] 
ports  value  ;    9th  Metcalf,  134;  2  Arch.  Grim.  Pr.  4 
363,  -(note)  ;  14  Gray,  376 ;  6th  John.,  103;  3  HiU,2Ilf] 
Charlton's  (Ga.)  R.,  518 ;  Irwin's  Code,  sees.  4336, 4Sli| 
4348,  inclusive ;  upon  the  second  point  of  the  decision : 
Porter  (Ala.)  R.,  118. 

E.   P.  Howell,   Solicitor  General  for  the  State,  li 
averment  of  value,  cited:    1st  Bish.  Criminal  Pro.,  2Wi 
2d,  676,  671';  as  to  larceny  of  thing  specified  by  8t 
20th  Texas  R.,  780-1  ;  9th  Rich.,  428,  438;  1st  BWl 
Pro.,  315;  Irw.  Code,  sec.  4334;  and  that  the  indict 
was  suflibiently  technical :    Irwin's  Code,  sec.  4536 ;  W« 
case,  32d  Ga ;  Sharp's  case,  17th  Ga.  R.;  Beck's,  1*^ 
Hester's,  17th. 


'•* 
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Wabnsb,  J. 

The  defendants  were  indicted  for  the  offense  of  simple 
Ipioeny,  and  charged  with  having  wrongfully  and  fraudulent- 
)j  taken  and  carried  away  a  certain  ^^  white  hog/'  without 
liking  the  hog  to  have  been  of  any  value.  After  a  ver- 
Set  of  guilty,  a  motion  was  made  to  arrest  the  judgment 
OB  the  ground  that  the  hog  was  not  alleged  in  the  indict- 
BBDt  to  have  been  of  any  value,  which  motion  was  over- 
nled.  By  the  common  law,  at  the  time  of  our  statute 
■dopting  it,  the  value  of  the  property,  in  an  indictment  for 
inqJe  larceny,  was  required  to  be  alleged  and  proved  on 
lb  trial.  "  Where  personal  chattels  are  the  subject  of  an 
iftose,  as  in  larceny,  they  must  be  described  specifically  by 
Ijbe  Dames  usually  appropriated  to  them,  and  the  number 
Rvalue  of  each  species  or  particular  kind  of  goods,  stated/' 
4^bold'8  Criminal  Pleading,  22.  On  the  trial  for  lar- 
BBiy,  evidence  must  be  given  that  the  thing  stolen  is  of 
■wne  value :  Roscoe's  Criminal  Evidence,  512.  This  prin- 
ciple of  the  common  law  is  still  of  force  in  this  State,  and 
ie  &ilure  to  allege  in  the  indictment  the  value  of  the  prop- 
rty  charged  to  have  been  stolen,  is  a  good  ground  for  arrest- 
ing the  judgment  after  verdict. 

Let  the  judgment  of  the  Court  below  be  reversed. 


tsoBGK  M.  Thomas,  plaintiff  in  error,  vs,  the  Georgia 
Railroad  &  Banking  Company,  defendant  in  errror. 

"It  action  was  brought  by  the  plaintiff,  as  an  employee  of  the  defendant, 
^^^ng  that  he  had  been  injured  and  damaged  by  other  employees  of 
ft«  defendant,  in  carelessly ^  and  negligently^  running  and  pushing 
•  certain  hand-car  upon  the  Railroad  track  of  the  defendant.  On 
*^  trial  of  the  case,  the  plaintiff  offered  evidence  to  prove  that  he 
y^  injured  in  consequence  of  the  defective  construction  of  a  certain 
^ttmment,  called  a  **Jigger,"  which  was  used  by  the  employees  of 
^€  road,  which  evidence  was  objected  to  by  the  defendant,  oh  the 
STonnd  that  there  was  no  allegation  of  that  fact  in  plaintiff's  declara- 
^OD)  which  objection  was  overruled  by  the  Court,  and  the  evidence 
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was  admitted.  The  jury  found  a  yerdict  for  the  plaintiff,  for  thesam  oi 
$2,750  00,  and  a  motion  was  made  for  a  new  trial,  uponseTenl 
grounds,  which  was  granted  by  the  Court  below.  The  plaintiff  ex- 
cepted :  Jleldf  that  it  was  error  in  admitting  the  evidence  as  to  tbe 
injury  sustained  by  the  plaintiff  in  consequence  of  the  defectiTe  con- 
struction of  the  ^'Jigger,''  there  being  no  allegation  of  that  factinhii 
declaration,  but  on  the  contrary,  the  injury  was  alleged  to  have  boei 
done  by  the  careless  and  negligent  running  and  pushing  the  band-cff 
on  defendant's  road,  by  the  employees  thereof. 
Jleldf  further,  that  this  Court  will  more  reluctantly  interfere  with  tke 
discretion  of  the  Court  below,  in  granting  a  new  trial,  when  theplaii- 
tiff,  the  only  witness  in  the  case,  states,  that  on  a/ormer(ria/ thereof 
he  swore,  that  there  was  no  negligence,  either  in  New,  or  Joneii 
who  were  with  him  as  employees  of  the  road,  when  he  was  hurt;  W 
who  stated  on  the  last  trials  that  he  was  injured  by  the  carelessneit'd 
Mr.  New,  and  Mr.  Jones,  without  giving  any  explanation  as  to  tk 
conflicting  statements  made  by  him,  in  relation  to  that  material  poirt 
in  the  case,  on  the  different  trials  thereof. 

New  Trial.  Damage  on  Railroad  by  co-employee.  Partj 
as  Witness.  Before  Judge  Pope.  DeKalb  Superior  Court 
September  Term,  1869. 

Thomas  averred  that  on  the  20th  of  August,  1866,  Mi 
right  arm  was  crushed  and  broken,  his  upper  lip  wascri 
and  split  open,  and  one  of  his  teeth  was  knocked  out,  by  Ih 
servants  of  said  company,  carelessly  and  improperly  puA- 
ing  and  running  a  hand-car,  on  the  track,  and  striHngM* 
therewith,  with  great  force  and  violence,  causing  himgT«| 
suffering,  expenses,  etc.  The  defendant  pleaded  thegenew 
issue.  On  tlie  first  trial,  plaintiff  obtained  a  verdict 
$600  00  and  costs,  and  defendant  appealed.  The  api 
was  dismissed,  but  that  dismissal  was  reversed  by 
Court.     See  38th  Ga.  E.,  222. 

Ui)on  the  second  trial,  plaintiff  testified  that  he  was 
eight  years  old,  had  a  wife  and  six  children,  dependei 
him  for  a  support,  the  oldest  child  being  fourteen  yearn 
stated  that  the  said  injuries  were  received  by  him,'  ati 
time,  that  five  weeks  elapsed  before  he  came  out 
work  upon  the  track,  and  it  was  two  months  before  be < 
use  his  arm  well  ;  that  he  was  now  farmin<r,  and  tb( 
could  plough  and  hoe  as  well  as  ever,  he  could  not 


ATLANTA,  DECEMBER  TERM,  1869.       233 

Thomas  V9.  The  Georgia  Railroad  and  Banking  Company. 

track,  nor  pplit  rails,  nor  could  he  lift  as  well  as  before  ; 
t  he  was  getting  $26  00  per  month  on  the  road,  before 
NBS  hurt,  and  while  he  was  hurt,  and  for  twelve  months 
r  his  return,  $26  00  per  month  was  paid  him  ;  now  he 
Id  hire  for  $15  00  per  month,  as  a  farm  hand;  that  he 
bred  greatly,  for  three  or  four  weeks  he  did  not  sleep, 
gangreen  in  his  arm,  cannot  now  shut  his  hand  or  close 
elbow  ;  that  he  considered  himself  a  poor  hand  after  he 
imed  to  the  road,  but  no  complaint  was  majje  of  his 
k,  and  he  got  the  same  wages  as  before  his  hurt ;  that 
wrote  the  superintendent,  making  some  propositions,  one 
jrhich  was  to  give  him  an  easy  place,  and  told  him,  if 
16  one  of  his  propositions  was  not  accepted  he  would  sue 
company  ;  that  he  was  turned  off  and  sued  the  sajme 
'.  So  much  for  the  extent  and  nature  of  his  injury. 
Uto  how  it  occurred,  he  testified  that  he  was  employed 
lefendant,  working  on  the  track,  under  Mr.  New,  with  a 
id-car,  with  three  others,  who  were  accustomed  with  him 
liandle  said  car;  they  used  a  jigger,  an  instrument  used 
changing  a  hand-car  from  the  track  to  the  turnout, 
de  by  placing  two  rails,  or  pieces  of  lumber,  sharpened 
the  ends,  parallel  with  each  other,  of  the  same  width  of 
!  truck,  fastened  together  with  a  pivot  in  the  center ;  the 
is  placed  upon  it  and  turned  on  the  turnout,  and  when 
ced  on  the  jigger,  the  car  ought  to  balance.  New  and 
les,  a  track  hand,  and  plaintiff,  were  using  th^  jigger, 
intiff  working  the  back  part  of  it  and  they  pushing  the  car 
to  the  jigger  from  the  turnout,  and  they  pushed  it  with 
much  force  that  it  did  the  damage  aforesaid ;  that  he 
8  in  his  proper  place,  discharging  his  duty.  The  pivot 
this  jigger  was  four  inches  from  the  center,  the  jigger 
J  made  by  plaintiff  and  Jones,  not  mechanics,  and  by 
w's  order,  of  timber  for  wagon  tongues,  with  ordinary 
U ;  though  it  was  no  part  of  plaintiff's  duty  to  make 
;ers,  he  knew  where  the  pivot  was,  had  used  that  jig- 
twelve  months  ;  Mr.  Henry  usually  made  them,  and  two 
1  could  manage  Henry's  jiggers,  but  it  took  four  men  to 
idle  this  one  ;  the  other  men  were  some  fifty  yards  away 
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whea  he  was  hurt ;  this  jigger  was  used  since  1865,  and 
for  some  time  after  said  injury,  but  the  pivot  was  changed 
to  the  center.  The  injury  was  caused  by  the  carelessneasof 
New  and  Jones,  they  made  a  surge  with  the  ear,  and  Med 
to  push  it  on  the  jigger,  made  a  second  surge  and  poshed 
the  car  on  plaintiff,  with  great  force,  so  fast  that  he  ooold 
not  get  out  of  the  way  ;  no  one  was  with  him  at  the  time 
but  New  and  Jones,  and  that  he  swore  on  the  first  trial  tint 
there  was  no  negligence  in  New  or  Jones,  and  that  it  wu 
not  their  fault,  so  far  as  he  knew.  It  was  not  New's  Inui- 
ness  to  put  the  car  on  the  track,  but  sometimes  he  did  it; 
plaintiff  did  not  think  he  would  have  been  injured  had  the 
pivot  been  in  the  center,  though  he  was  not  certain  as  te 
this ;  the  turnout  was  made  of  chestnut  telegraph  polee, 
one  of  which  had  a  bulge.     Here  plaintiff  dosed. 

The  evidence  of  the  defect  in  the  jigger  was  objected  to 
by  defendant's  counsel,  when  it  was  offered,  because  thert 
was  no  averrment  to  support  such  evidence,  but  the  ob- 
jection was  overruled. 

On  the  part  of  defendant,  said  New  and  Jones  testified 
substantially  as  follows  :  The  car  was  rolling  along  at  a 
moderate  rate  when  it  dropped  off  on  plaintiff ;  turnooli 
were  usually  made  of  poles,  or  old  cross-ties,  and  that  one 
was  as  good  as  usual  ;  sometimes  a  jigger  is  managed  ly 
four  hands,  sometimes  by  three,  and  sometimes  by  but  two, 
plaintiff  had  often  worked  one  with  less  than  four  hands; 
the  running  off  of  the  car  was  not  caused  by  the  cardtfi- 
ness  of  either  of  the  witnesses,  and  they  thought  plaintif 
could  have  stopped  it  had  he  tried ;  jiggers^  ore  usoal^T 
built  by  the  hands  upon  the  road ;  the  pivot  ought  to  be  in  d* 
center,  but  it  is  not  so  always  ;  that  jigger  had  been 
ever  since  the  war,  and  the  pivot  was  changed  some  ti 
after  plaintiff  was  hurt,  because  the  ends  of  the  jigger 
worn  off.  Jones  said  plaintiff  was  a  good  hand  yet, 
that  some  work  could  not  be  done  by  him,  and  New  said 
thought  him  yet  a  good  hand,  and  did  he  need  one,  woi 
as  soon  employ  plaintiff  as  any  other,  and  that  plainti 
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irages  had  been  paid  him  during  his  sickness^  and  since,  till 
b  fined,  just  as  before  his  injury. 

All  this  evidence  came  in  without  objection,  except  the 
opinion  of  these  witnesses,  that  plaintiff's  injury  was  not 
(aiuedby  the  carelessness  of  either  of  them.  The  Court 
Purged  the  jury  and  they  found  for  the  plaintiff  for  $2,- 
iRiO  00  and  costs.  Defendant's  counsel  moved  for  a  new  trial, 
upon  the  grounds  that  the  verdict  was  contrary  to  law,  and 
igainst  the  weight  of  the  evidence,  and  excessive,  and  be- 
niue  the  Court  erred  in  admitting  evideuce  of  the  defect 
rf  the  Jigger.  The  Court  granted  a  new  trial,  without 
ftjiDg  upon  what  ground.  His  granting  a  new  trial  is  as- 
Bgoed  as  error. 

HUiL  and  Chandler,  for  plaintiff  in  error,  cited,  as  to 
Jamagesby  Railroads :  Irwin's  Code,  sees.  '2057,  2957, 3329, 
i979,  3662,  3666  ;  20th  Ga.  R.,  411 ;  30th,  112 ;  34th, 
110,438,536;  13th,  320  ;  14th,  41 ;  31st,  365,  37th, 
507;  and  as  to  excessive  damages  :  Irwin's  Code,  sec.  2896 ; 
Brd  Ga.  R.,  500  ;  26th,  250  ;  30th,  152 ;  Pierce's  Am.  R. 
B.  Law,  495,  254 ;  38th  Ga.  R.,  438  ;  16th  Barber  R., 
159 ;  20th,  293 ;  20th  Ga.  R.,  37  ;  Sedgwick  on  M.  of 
Dun.,  601  ;  5  Mason  R.,  497 ;  Wisconsin  Reports,  221 ; 
Jmidt  vs.  the  M.  &  St.  P.  R.  R.,  Hunt  vs.  N.  N.  R.  R. 
Sompany ;  26  Iowa  R.,  365. 

L.  J.  Glenn  &  Son,  for  defendant,  said  the  evidence  of 
lifect  of  Jigger  was  inadmissible,  under  the  pleadings :  25th 
t  T.  R.,  562  ;  10th  Indiana  R.,  554  ;  Pierce's  R.  R.  Law, 
N ;  Ist  Red.  on  R.  R.,  520,  (note,)  522  ;  20  Barb.,  449  ; 
pBtiffs  fault  contribute'd  to  the  injury  :  same  authorities 
jNI  Irwin's  Code,  section  2981 ;  35th  Georgia  Reports,  105; 
Has  to  excessive  damages:  27th  Ga.  R.,  87  ;  38th,  431  ; 
pBa'a  Code,  sees.  3666,  3667  ;  as  to  granting  new  trials  : 
f jEh.  B.,  185  ;  37th,  557  ;  35th,  271 ;  36th,  604 ;  26th 
^^S90;  30th,  968  ;  32d,  472  ;  7th,  436  ;  26th,  528. 

M 


23P  SUPREME  COURT  OF  GEORGIA. 


Thomas  vs.  The  Georgia  Railroad  and  Banking  Companj. 

Warner,  J. 

The  error  assigned  to  the  judgment  of  the  Court  below, 
in  this  case,  is  the  granting  a  new  trial,  on  the  grounds  staiei 
in  the  motion  therefor.  The  cause  of  action,  as  set  forth  in 
the  plaintiflf's  declaration,  is,  that  he  was  injured  by  the 
careless  and  negligent  running  and  pushing  a  certain  hand- 
car on  the  defendant's  road,  by  the  employees  thereof,  tta 
plaintiff  being  an  employee  on  the  road.  In  our  judgment, 
it  was  error  in  the  Court  below,  on  the  trial  of  the  case,  to 
admit  evidence  that  the  plaintiff  was  injured  in  conw- 
quence  of  the  defective  construction  of  the  *'jigger/*  ii 
stated  in  the  record,  there  being  no  allegation  of  that  ftct 
in  his  declaration,  but  on  the  contrary,  the  injury  wm  al- 
leged to  have  been  done  by  the  careless  and  negligeni  nor 
ning  and  pushing  the  hand-car,  on  defendanVs  road. 

The  plaintiff  was  the  only  witness  sworn  to  prove  the  in- 
jury sustained  by  him  ;  and,  by  his  own  admissions,  the» 
is  a  conflict  in  his  evidence  as  given  on  a  former  trial  of  tUi 
case,  and  that  now  given  by  him  on  the  last  trial,  npon» 
material  point.  Under  these  circumstances,  this  Court fil 
more  reluctantly  interfere  with  the  discretion  of  the  Cottft 
below,  in  granting  a  new  trial.  Whilst  it  is  the  duty  of  tto 
Courts  to  require  that  the  several  railroad  companies  ia 
this  State  should  be  strictly  confined  within  the  limits  of 
their  respective  charters,  and  be  held  strictly  responsibly  ftr 
all  liabilities  imposed  on  them  by  law,  still,  it  is  also  ito 
duty  of  the  Courts,  to  protect  them  from  Ymn^ammgM^ 
plundered  J  under  the  form  and  color  of  law  ;  their  riglii^ 
and  liabilities,  should  be  measured  and  decided  bjr  the8M>* 
standard  as  those  of  natural  persons. 

Let  the  judgment  of  the  Court  below,  granting  »  W 
trial,  be  affirmed. 
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'iMOTHY  D.  Lynes,  plaintiff  in  error,  vs.  John  M.  C.  EeId, 

defendant  in  error. 

D  the  trial  of  a  case  the  defendant  was  sworn  as  a  witness  in  favor  of 
lumself,  and  the  plaintiff,  in  rebuttal,  introduced  witnesses  impeach- 
log  the  general  character  of  the  defendant,  showing  that  he  was  un- 
worthy of  credit  on  his  oath.     The  defendant  moved  the  Court  for  a 
continuance  of  the  case,  on  the  ground  of  being  surprised  at  the  evi- 
dence offered,  impeaching  his  general  character  as  a  witness,  wliich  the 
Court  refused  to  allow.    A  verdict  was  rendered  against  the  defendant, 
and  there  was  a  motion  for  a  new  trial  upon  that  ground,  and  because 
the  verdict  was  contrary  to  the  evidence,  ajid  the  weight  of  the  evi- 
dence; and  also,  on  the  ground  of  newly  discovered  evidence.     The 
defendant,  on  the  trial,  introduced  two  witnesses  in  support  of  his 
general  character,  and  the  newly  discovered  evidence  set  forth  in  the 
record  is  that  of  witnesses  who  would  swear  as  to  the  defendant's  good 
ch&racter.    The  Court  overruled  the  motion  for  a  new  trial :     Heldf 
thttit  was  not  error  in  the  Court  below  in  refusing  the  motion  for  a 
continuance  of  the  case  on  the  ground  of  the  defendant^  surprise 
thit his  general  character  had  been  impeached,  he  having  been  a  resi- 
dent of  the  city  and  county  where  the  suit  was  pending  for  several 
JMurs  preceding  the  trial. 
There  is  sufficient  evidence  in  the  record  to  support  the  verdict,  and 
tte  alleged  newly  discovered  evidence  is  merely  cumulative^  and  to 
the  same  point,  as  the  evidence  introduced  by  the  defendant  on  the 
former  trial  in  support  of  his  general  character. 

Continuance.  Impeaching  Witness.  New  Trial.  Before 
Judge  Pope.    Fulton  Sui)erior  Court.     May  Term,  1869. 

Beed  averred,  that  on  the  23d  of  May,  1864,  in  said 
wunty,  he  left  with  Lynes,  as  a  warehouseman,  on  storage, 
t^nty-seven  barrels  of  tobacco,  each  weighing  one  hundred 
pounds,  and  worth  $2  00  per  pound,  Lynes  agreeing  to 
*^  it,  and  delivered  it  upon  demand  ;  that  Lynes  sold  it, 
*^d  converted  the  proceeds  to  hia  own  use.  Lynes  pleaded 
tile  general  issue,  and  a  set-otf  for  its  storage  from  Novem- 
^f  the  4th,  1863,  till  November  the  4th,  1864,  $78  00. 

Beed  testified  that  Lynes  promised  to  take  care  of  said  to- 
*^o. during  the  seige  of  Atlanta  the  best  he  could,  and 
^turn  it  to  him ;  that  Lynes,  in  May  or  June,  1865,  was 
*^ed  on  for  the  tobacco,  and  told  several  tales  about  it ; 
^t  said  he  had  sold  it,  and  would  pay  when  he  got  tk^ 
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money  for  it^  afterwards  denied  selling  it,  setting  np  that  it 
was  taken  from  him  by  Captain  Swift ;  that  Lynes  had  no 
authority  to  sell  it,  though  had  he  sold  it,  and  accounted 
for  the  proceeds,  Reed  would  have  .been  satisfied;  that  he 
paid  all  storage  up  to  the  23d  of  May,  1864  ;*  customaiy 
storage  was  twenty-five  cents  per  package  per  month  ;  Beed 
was  a  Colonel  in  the  Confederate  service,  and  remained  hen 
till  22d  July,  1864,  and  then  went  south. 

Reed's  counsel  read  in  evidence  the  warehouse  receipt 
A  witness,  who  remained  in  Atlanta  while  the  Federararmf 
occupied  it,  testified  that  he  found  no  difficulty  in  keeping 
property  safe,  that  there  was  a  good  market  for  smoking 
tobacco,  he  had  some  of  the  same 'kind  as  plaintifTs,  and 
readily  sold  it  to  the  Federal  soldiers  at  from  fifty  cents  to 
one  dollar  per  pound  in  cash ;  that  such  an  article  b  now 
worth  forty  cents  per  pound.    Another  witness  testified  that 
he  had  previously  stored  said  tobacco  with  Lynes,  sold  it  to 
Reed  at  sixty  cents  per  pound,  in  Confederate  currency, 
while  it  was  there,  and  that  usual  storage  then  was  twenty- 
five  cents  per  package  per  month.    PlaintiflF  closed.    Lynee 
testified  that  he  had  had  the  tobacco  about  nine  monthi 
before  Reed  bought  it,  the  storage  was  never  paid,  but  whei 
he  gave  the  receipt,  Reed  agreed  to  pay  all  when  he  with- 
drew the  tobacco ;  that  soon  after  he  was  about  to  be  ooi- 
scripted  and  taken  before  plaintiff,  then  in  charge  of  sook 
matters,   and  upon  his  making   a  satisfactory  showing; 
Reed  ordered  him  released,  and  following  him  oat^  aakoi^ 
him  to  save  the  tobacco  for  him  if  he  could,  Lynes  repBel^ 
that  he  had  many  friends  among  the  Irishmen  in  Shenoan^j 
army,  and  that  if  they  came  into  Atlanta  he  believed 
could  save  the  tobacco  ;  that  Reed  told  him  to  do  the 
he  could  with  it,  as  if  it  were  his  own ;  that  about  Ji 
1864,  a  party  of  marauders  from  Wheeler's  cavalry 
open  his  store  and  took  one  barrel  of  this  tobacco,  and 
things  ;  he  then  took  the  tobacco  into  his  house,  and 
cealed  it  in  the  basement  and  up-stairs ;  that  after 
Federal  army  had  been  here  some  time,  he  became  acqi 
ed  with  several  officers,  and  sold  them  a  small  qoantitf  i 
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Other  tobacco  ;  he  met  Swift,  who  questioned  him  about  the 
tobacco,  and  afterwards  came  with  wagons  and  a  party  of 
armed  soldiers,  and  entered  the  house ;  that  Lynes  met 
Win,  and  asked  what  it  meant,  to  which  Swift  replied,  "  Mr. 
lynes,  these  are  rough  men,  I  don't  wish  to  see  you  hurt, 
joa  had  better  go  back ;"  he  went  back  to  his  room,  and 
tiie  soldier's  took  off  all  of  his,  and  all  of  Heed's  tobacco. 
Lynes  tried  to  have  Swift  arrested,  but  he  left  that  night; 
the  next  day,  or  soon  after,  Lynes  left  for  Nashville,  with 
others,  who  were  ordered  to  leave ;  that  he  complained 
against  Swift,  had  him  arrested  and  brought  to  Chattanoo- 
ga, but  nothing  came  of  it ;  Swift  said  he  had  taken  it  for 
the  Gfovemment,  and  would  see  that  it  was  paid  for,  but  it 
vas  not  paid  for ;  that  Beed  never  paid  the  storage,  and  it 
11  yet  due;  he  denied  having  ever  told  Beed  anything  con- 
tauy  to  the  above,  or  that  he  sold  it  to  Swift,  or  that  he 
got  Swift  to  carry  off  the  tobacco  in  gun  boxes ;  the  taking 
vaa forcible  and  against  his  will, 

.  Lynes'  sister-in-law  testified  as  to  the  coming  of  Swift, 
hii  remark  to  Lynes,  and  the  soldiers  taking  off  the  tobacco, 
the  breaking  of  the  Store  in  June,  1864,  about  the  same  as 
did  Lynes. 

Beed's  attorneys  introduced  two  witnesses,  who  testified 
ftat  they  knew  Lyne's  general  character  in  the  county,  and 
l^.^enld  not  believe  him  on  oath,  one  saying  he  had  known 
here  fifteen  or  twenty  years,  and  never  heard  any  one 
well  of  him,  and  the  other  saying  he  had  known  him 
ten  years  or  more. 
Plaintiff  again  closed.    Lynes'  counsel  stated  in  his  place 
the  defendant  was  taken  wholly  by  surprise  by  this  im- 
lent,  and  if  time  were  allowed,  could  meet  it  success- 
and  moved  for  a  continuance  or  a  postponement  to 
an  opportunity  to  do  so.    He  was  about  to  swear 
in  support  of  the  motion,  but  the  Court  ruled  that 
was  no  sufficient  showing  for  a  continuance  or  post- 
and  that  without  regard  to  the  fact  that  Lynes 
gwoni« 
oonnael  then  called  from  the  bystanders  several 


240         SUPREME  COURT  OF  GEORGIA. 

Lynes  vs.  Reed. 

witnesses.     One  testified  that  he  was  acquainted  with  Lynes' 
character,  and  would  believe  him  on  his  oath ;  another  t»- 
tified  that  he  had  known  him  many  years,  had  heard  some 
speak  ill  and  others  good  concerning  him,  but  could  not 
swear  as  to  his  character ;  the  other  testified  that  he  had 
known  him  since  the  war,  that  his  character  was  good,  and 
he  would  believe  him  on  oath.     Upon  cross-examination 
he  said  he  knew  that  Lynes  was  charged  with  stealing  brick, 
but  that  the  trial  satisfied  him  that  Lynes  was  honest,  and 
the  Court  thought  it  a  mere  trespass,  and  inflicted  a  nomi- 
nal fine ;  that  witness  knew  that  in  his  favor,  and  also  tint 
Governor  Bullock  had  appointed  Lynes  to  the  honorabk 
and  responsible  office  of  notary  public.     When  these  wit- 
nesses were  called,  it  was  near  the  dinner  hour,  and  Ab 
crowd  in  the  Court  room  was  greatly  diminished.    After 
examining  them,  Lynes'  counsel  stated  that  he  could  tto 
produce  no  other  witnesses,  and  the  cause  was  closed.   Beed'i 
attorney  briefly  stated  his  points  to  the  jury,  and  Lynflf  ; 
attorney,  in  reply,  had  occupied  about  fifteen  minutes  when  .1 
Court  adjourned  for  dinner.     After  dinner,  the  argument  ■; 
was  resumed  and  concluded  without  any  motion  to  introdod  i 
other  witnesses.     The  jurj'^  found  for  Reed  $740  00,  and- 
costs  of  suit. 

Lynes'  attorney  moved  for  a  new  trial  upon  the  groundi 
that  the  Court  erred  in  refusing  a  continuance  when  it  w* 
asked  for,  and  because,  since  the  trial  he  had  discovered  wit^ 
nesses  by  whom,  if  time  had  been  given  him,  he  could  hai* 
supported  Lynes'  character,  and  because  the  verdict  was  cofr; 
trary  to  law  and  the  evidence ;  and,  in  support  of  the 
ground,  he  produced  the  affidavits  of  about  twenty  ci 
of  Atlanta,  to  the  effect  that  they  knew  Lynes'  character 
would  believe  him  on  oath.     The  Court  refused  a  new 
and  that  is  assigned  as  error  on  said  grounds. 

HiLLYER  &  Brother,  for  plaintiff  in  error,  cited 
liard  on  New  Trials,  415;  27th  Miss.,  270. 

A.  W.  Hammond  &  Son,  for  defendant,  replied, 
at  home  may  not  be  surprised  at  attack  of  bis  chaiactfir;' 
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hil.Ev.,  291;  1  Gr.  Ev.,  sec.  461.  No  new  trial  to  sup- 
}rt  impeached  witness :  9  Ga.  R.,  4 ;  10th,  627 ;  13th,  513  ; 
iUi,  182:  34th,  110;  3  John.  R.,  255;  5  John,  R,  248 ; 
John.  R,  424;  37  Ga.  R.,  48;  38th,  650.  As  to  newly 
iflooyered  evidence:  34  Gra.  R.,  114,  569;  Irwin's  Code, 
».  3665,  etc 

Wabneb,  J. 

We  will  not  control  the  discretion  of  the  Court  below  in 
sfiising  to  continue  the  case  on  the  statement  of  facts  pre- 
e&ted  by  the  record.  Every  man  is  supposed  to  be  able  to 
Qpport  his  general  character  for  truth  and  veracity  in  the 
wnmunity  in  which  he  lives,  the  more  especially  when  he 
ui8l)een  a  resident  of  the  city  in  which  the  trial  was  had 
or  several  years. 

The  defendant  called  witnesses  to  support  his  general 
iiaracter,  who  were  sworn  on  the  trial.  The  newly  discov- 
ved  evidence  for  which  the  new  trial  is  sought,  is  that  of 
ritnesses  who  will  sustain  his  general  character  for  truth 
lod  yeracity,  which  is  merely  cumvloiive^  and  is  to  the  same 
wint  as  the  evidence  offered  by  him  on  the  trial  in  relation 
io  his  general  character.  There  is  sufficient  evidence  in  the 
*cord  to  sustain  the  verdict  of  the  jury. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Jahks  B.  Ransone,  plaintiff  in  error,  vs,  R.  J.  P.  Grist, 

defendant  in  error. 

"M Superior  Courts  of  this  State,  have  no  jarisdiction  to  set  aside  and 
^*ttte  a  judgment  of  a  Superior  Court,  in  this  State,  in  1866,  on  the 
S'OQQd  that  it  is  founded  on  a  debt,  the  consideration  of  which  was 
■^▼tt,  or  the  hire  thereof.  Whilst  the  Court  and  officers,  as  now  or- 
C>&ised,  may  not  have  jurisdiction  to  enforce  such  a  judgment,  they 
^^  yet  no  jurisdiction  to  vacate  and  annul  it. 

Motion  to  vacate  Judgment  on  slave  note.     Before  Judge 
Haerell.    Early  Superior  Court.    April  Term,  1869. 

Vol.  XL.— 10, 
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Ransone  sued  Grist  upon  notes  made  in  1854  and  1860, 
and  obtained  a  judgment  thereon,  at  October  Term,  1866, 
of  said  Court.  Fi.  fa,  had  issued  from  said  judgment,4mt 
no  effort  was  being  made  to  enforce  payment  of  the  judg- 
ment. At  April  Term,  1868,  Grist  moved  to  have  said  Jt 
fa.  satisfied,  upon  the  ground  that  the  consideration  of  sail 
notes  was  slaves.  Grist  testified  that  said  notes  were  pm 
for  slaves,  bought  before  their  said  dates.  Thereupon,  fta 
Court  ordered  the^.  fa.  returned  into  Court,  and  declaid 
the  judgment  null  and  void.     This  is  assigned  as  error. 

*  John  T.  Clark,  for  plaintiff  in  error,  said  that  whikt 
Constitution  of  Georgia,  Article  5,  Section  17,  prevented 
enforcement  of  slave  debts,  it  did  not  authorize  CourtB  to 
set  aside  the  judgments  and^.  fas,  founded  on  them :  Sast* 
ter  vs.  Cobb,  38th  Ga.  B. ;  said  prohibition  is  unconstitii- 
tional :  Const.  U.  S.,  Art.  1,  Sec.  10.  / 

• 

lIooD  &  KiDDOO,  for  defendant,  a  void  judgment  may  I» 
set  aside  in  any  Court :  Irwin's  Code,  sec.  3536,  and  Biii^ 
judgment  was  void,  under  the  ^ase  of  Cobb  vs.  Shorten 
38th  Ga.  R.,  and  Art.  5,  Sec.  17,  Constitution  of  Geoipa. 

McCay,  J. 

.The  Constitution  of  1868  declares  that  no  Court  of  im 
State  shall  have,  nor  shall  the  Legislature  give  to  any  Cov^ 
jurisdiction  to  try,  give  judgment  upon,  or  enforce  any  dd^ 
the  consideration  of  which  is  a  slave.  Con.  1868,  Art% 
Sec.  18,  Proviso. 

The  Court  below,  in  this  case-  h^s  taken  jurisdictioDi 
set  aside  a  judgment  obtained  in  one  of  the  Courts  of 
State,  in  1866,  which  Judgment  was  founded  on  a  debt, 
consideration  of  which  was  a  slave.     There  was^o  at 
being  made  by  the  owner  of  the  judgment  to  enforce  it, 
the  Court  was  called  upon,  by  the  defendant,  to  declare 
judgment  vacated. 

The  Constitution  of  1868  gives  to  the  Superior 
created  by  its  provisions,  custody  of  the  records  of  the 
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ierior  Coarts,  the  County  Courts,  and  the  Superior  Courts, 
bdd  in  this  State,  before  and  after  January,  1861,  up  to  the 
going  into  operation  of  the  organization  set  up  by  that  Con- 
ititation,  and  authorizes  it  to  perfect  and  enforce,  and  take 
jurisdiction  over,  all  the  incomplete  records  and  judgments 
bdonging  to  said  Courts,  whenever  it  has,  by  that  Consti- 
tation,  jurisdiction  over  the  cause  of  action  on  which  said 
nits  and  judgments  are  founded,  but  not  otherwise.  Con., 
1868,  Art.  11,  Sec.  6. 

Where  does  the  Superior  Court  of  Randolph  county  get 
rathority  to  set  aside  a  judgment,  not  obtained  in  that 
Court,  and  over  which  the  Constitution  gives  it  no  jurisdic- 
tkn? 

The  Superior  Courts  of  this  State,  as  now  organized,  do 
lot  take  jurisdiction  over  the  judgments  and  proceedings  in 
tlw  Courts  held  in  thi^  State,  under  the  Confederacy,  and 
preriously  to  the  revolution,  by  succession  ;  there  has  been 
lo  succession.  The  government  now  organized  in  Georgia, 
B  based  upon  the  assumption  that  it  found  the  State  with- 
iHlt  1^1  Courts,  that,  in  1861,  the  whole  civil  organization 
Jf  the  State  fell  by  revolution,  that' an  interregnum  took 
rtace  in  legal,  civil  government,  until  July,  1868,  when  the 
6ople  of  Georgia  set  up  for  themselves,  an  entirely  new 
Oremment,  that  they  did  not  change,  modify,  or  alter, 
teold  organization,  but,  finding  themselves  in  civil  anarchy, 
ley,  under  the  Act  of  Congress,  made  an  entirely  new 
Ivemment. 

By  the  theory  acted  upon,  the  judgments  and  proceedings 
\  the  Courts  existing  under  the  Confederacy,  and  before, 
ander  the  new  government,  only  such  force  as  the 
itution  gives  them.     Such  is  the  clear  meaning  of  Ar- 
il, Section  6,  and  such  must  be  the  theory  of  the  case, 
[y  to  establish  the  legality  of  the  present  govern- 


mider  the  previous  organizations,  there  was  obtained  a 

i  for  a  debt,  of  which  the  Courts  of  those  organiza- 

jurisdiction,  the  record  and  proceedings  are  by  the 

placed  in  custody  of  the  present  Courts,  and 
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those  Courts  are  authorized  to  take  full  jurisdictioi] 
plete  and  enforce  them  ;  they  are  ratified  and  a 
with  certain  exceptions^  and  the  new  Courts,  in  e? 
ter  over  which  they  have  jurisdiction,  may  deal  w 
as  though  they  were  their  own  records  and  proceedii 
11,  Sec.  6.  But  over  judgments,  the  consideration  i 
is  slaves,  jurisdiction  is  not  only  not  granted  but  de 
the  new  Courts  have  nothing  to  do  with  them,  bu' 
care  of  the  "  records,  papers  and  proceedings." 

What  is  the  effect  of  these  judgments,  we  ar 
present  called  upon  to  decide.  It  is  a  very  interesti 
tion,  but  we  will  not  undertake  to  discuss  it  now,  a 
question  is  in  this  bill  of  exceptions. 

So  far  as  this  order  of  the  Court  below  directs  t! 
to  be  brought  into  Court  by  the  sheriff,  it  is  well 
that  it  may  well  do,  as  the  proper  custodian  of  it, 
Court  had  no  jurisdiction  to  set  the  judgment  asic 
Superior  Court  might  as  well  vacate  a  Justice  Coi 
ment,  as  this  judgment.  Jurisdiction  over  ju( 
previously  to  the  21st  of  July,  of  any  Court,  ¥ 
debt,  upon  which  the  judgment  is  founded,  was  a  s 
not  been  conferred  upon  the  Superior  Courts,  and 
they,  nor  their  officers,  can  enforce  them  or  pass  up 
validity.    Judgment  reversed. 


Stephen  King,  plaintiff  in  error,  V8,  The  State  o 

GiA,  defendant  in  error. 

1.  An  indictment  for  bigamy  must  allege  that  the  first  marriag 
ful,  or  set  forth  such  facts  as  will  amount  to  such  an  allegatic 

2.  The  Act  of  March  7,  1866,  (Code,  1665,)  confirms,  for  all 
poses,  the  marriage  of  persons  of  color,  living  together  as 
wife  at  the  date  of  the  Act,  and  if,  after  said  Act,  sach  pei 
tinue  to  live  together  as  man  and  wife,'  it  will  be  bigamy 
them  to  marry  a  third  person,  knowing  that  the  wife  or  the 
thus  made  by  said  Act  a  lawful  wife  or  husband,  is  atill  Utj 
atill  the  lawful  wife  or  husband. 
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Bigamy.  Criminal  Pleading.  Negroes.  Before  Judge 
Iabbell.  Webster  Superior  Court.  September  Term, 
l869. 

The  indictment  in  this  case  was  as  follows:  *  *  "For 
Suit  the  said  Stephen  King,"  (who  was  averred  to  be  "col- 
}red,")  "  on  the  9th  day  of  March,  in  the  year  1866,  in  the 
comity  aforesaid,  did  then  and  there  marry  one  Nancy 
Moreland,  (colored,)  and  her,  the  said  Nancy,  had  to  his 
irife,  and  this  said  Stephen  King  afterwards,  and  while  he 
was 80  married  to  said  Nancy  as  aforesaid,  to- wit:  on  the 
18th  day  of  August,  1669,  in  the  county  aforesaid,  know- 
ingly did  marry  and  take  to  wife  one  Henrietta  Grubbs^ 
(colored,)  and  to  her,  the  said  Henrietta  Grubbs,  was  then 
Md  there  married,  the  said  Nancy,  his  former  wife,  being 
then  alive,  of  which  fact  the  said  Stephen  King  had  then 
•nd  there  full  knowledge,  contrary,"  etc. 

This  indictment  was  demurred  to,  and  the  demurrer  was 
<>verniled.  The  State  showed,  by  one  witness,  that  Stephen 
Eng  and  Nancy  Moreland,  in  1864,  took  each  other  by  the 
hwd,  ii^  presence  of  witnesses,  and  said  they  were  husband 
*nd  wife ;  that  at  the  end  of  the  war  he  left  her,  and  re- 
gained away  till  January,  1866,  when  he  went  back,  and 
took  her  with  him  to  one  Ward's,  and  lived  with  her  there; 
that  he  slept  with  her  while  there,  but  did  not  recognize  her 
w  his  wife  more  than  he  did  the  other  women  ;  that  at  the 
^d  of  the  year  Stephen  paid  her  for  washing  for  him,  as 
^d  witness  pay  her  for  washing  for  him.  Another  witness 
testified  that  she  left  the  defendant  in  December,  1865, 
that  defendant  went  to  her,  and  they  had  "  a  big  fight." 
-Wie  sheriflf  testified,  that  after  his  arrest  defendant  told 
™i  that  he  left  Nancy  year  before  last,  and  that  before  he 
''^ed  Henrietta  Grubbs,  he  conferred  with  a  Justice  of 
t«e  Peace,  who  told  him  that  he  did  not  know  that  he  could 
^  pnnished  if  he  married  again.  His  second  marriage  was 
proved  by  his  admissions. 

His  counsel  objected  to  the  evidence  of  his  first  marriage, 
^pon  the  ground  that  it  was  not  a  lawful  marriage,  defend- 
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ant  being  then  a  slave,  and  to  the  evidence  of  cohabitation 
since  the  war  with  Nancy  Moreland,  because  the  Act  of 
March  9th,  1866,  could  not  make,  by  such  cohabitation,  said 
Nancy  defendant's  lawful  wife.  These  objections  wereoyer- 
ruled,  and  defendant  was  found  guilty.  Error  is  assigned 
upon  overruling  said  demurrer  and  said  objections  to'tko 
said  evidence. 

Hawkins  &  Burkb,  T.  L.  Clarke,  for  plaintiff  in  error, 
cited  Acts  of  1865-6,  page  240 ;  Acts  of  1^66,  page  156. 

S.  W.  Parker,  Solicitor  General,  P.  H.  Pritchktt,  hf 
A.  Hood,  for  the  State,  relied  upon  Act  of  9th  March,  1866. 

McOay,  J. 

There  was  a  demurrer  to  the  indictment  in  this  caseyta- 
cause  it  did  not  allege  the  first  marriage  to  be  a  lawful  tou^ 
riage,  and  because  it  failed  to  allege  that  at  the  time  of  tlie 
second  marriage,  his  said  lawful  wife  was,  within  his  koowl* 
edge,  in  life. 

1.  A  necessary  ingredient  of  the  crime  of  bigamy  istkit; 
at   the   time  of  the   second  marriage   the  defendant  sinll' 
have  a  lawful  wife  living.     If  the  first  marriage  were,  ftf: 
any  cause,  void,  or  if  the  defendant  has  been  divorced  afi*-] 
mdo  matrimonii^  the  second  marriage  is  not  bigamy.     As  thilM 
is  a  material  fact,  and  expressly  included  by  the  statute  i^'\ 
the  description  of  tlie  crime,  we  think  it  ought  to  be  all^ei' 
This  very  case  shows  the  propriety  of  it     The  whole 
turns  upon  whether  certain  proven  facts  constitute  a 
marriage,  or  rather,  cast  upon  the  defendant,  by  operation 
law,  a  marriage,  a  lawful  marriage,  when   the  indi< 
simply  charges  that  on  a  certain  day  he  married  one  Ns 
Moreland.     We  think  the  demurrer  to  the  indictment 
Every  fact  stated  therein  may  be  true,  and  the  defendant 
be  not  guilty,  simply  because  the  first  marriage  may  not 
been  lawful. 

2.  It  was  argued  that  the  Act  of  1866,  declaring 
of  color  man  and  wife,  who  were  living  together  as  such'^ 
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le  date  of  the  Act,  does  not  cast  upon  such  persons  a  mar- 
[age  so  as  to  make  them  liable  to  indictment  for  contracting, 
ibseqaently^  another  marriage.  Without  doubt  the  case  of 
olored  people  is  peculiar.  Until  June,  1865,  they  were  in. 
let  slaves,  they  could  make  no  legal  contracts  of  any  kind, 
nd  there  would  be  gross  injustice  in  a  law  declaring  all  mar- 
iage  contracts  made  while  they  were  slaves,  valid.  But  when 
be  Act  of  March,  1866,  was  passed,  they  had  been  free 
a  &ct  eight  or  nine  months,  and  by  the  strict  rules  of  law 
ad  been  during  that  period  free  and  able  to  contract.  Why 
rere  not  their  contracts  of  marriage  made  during  that  time 
ilid  as  well  as  other  contracts  which  they  might  make  ?  It 
I  true,  that  under  the  peculiar  circumstances  surrounding 
bem,  a  moralist  will  not  judge  them  harshly,  and  it  is  per- 
laps  a  wise  public  policy  not  to  inflict  upon  them  severe  . 
coalties  for  failing,  as  in  most  instances  they  did,  to  compre- 
leod  the  sacredness  of  the  marriage  tie. 

It  will  be  noticed  that  the  Act  of  March,  1866,  does 
lot  specifically  refer  to  actual  marriages  of  colored  people, 
«t  declares  that  all  who,  at  the  date  of  that  Act,  were  living 
ogether  asr  man  and  wife  shall  be  so  considered.  There  were, 
^btless,  may  instances,  and  it  is  honorable  tP  the  colored 
«ople  to  declare  it,  of  persons  who,  without  any  law  of  man 
3  enforce  it,  had  been  true  to  the  vows  they  had  made  to 
^  other  to  be  man  and  wife  w^ien  slaves,  and  when  the 
con  of  freedom  came  they  still  adhered  to  the  relations  they 
id  formed.  To  such  persons  a  mere  formal  contract  of 
ttmage  was  not  only  unnecessary,  but  degrading,  and  it 
'Wan  act  of  justice  and  wisdom  in  the  Legislature  to  pro- 
idea  law  settling  any  doubts  there  might  be  of  the  legality 
fsuch  relations.  But  there  were  also  a  large  number  of 
ttes  among  slaves  where  the  marriage  tie  was  very  loose.  It 
•d  not  the  sanction  of  law ;  and  circumstances,  inevitable  in 
1  their  character,  made  it  liable  to  many  interruptions,  and 
ken  freedom  was  cast  suddenly  upon  the  race,  it  is  not 
Wnge  that  for  some  time  both  men  and  women  should  co- 
*bit  under  circumstances  where  it  was  very  doubtful  what 
^  the  true  relation  which  they  proposed  to  occupy  to  eaclv 
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other.  They  might  be  man  and  wife^  thej  might  be  linng 
together  immorally.  Under  the  oircumstanbes  it  is  unUt 
.  to  hold  them  criminally  liable  for  acts  in  violation  of  tk 
implied  contract  thus  apparently  existing.  The  Actof  186( 
was  passed  to  cure  the  evils  we  have  referred  to,  and  after 
much  reflection  upon  the  evils  it  was  intended  to  remedy, 
upon  the  words  of  the  Act,  and  the  principles  of  orimiid 
law,  our  judgment  is  that  this  Act  confirms  and  l^aliM^iv 
all  civil  purposes,  the  marriages  of  persons  of  color  livuf 
together  at  the  date  of  that  Act.  But  if,  on  the  paUicdifli 
of  that  Act,  such  persons  should  immediately  have  ceased  to 
live  together  as  man  and  wife,  we  do  not  think  it  wooHb 
bigamy  in  one  of  them  to  contract  a  subsequent  marrugeL 
If  they,  however,  continue,  after  the  passage  of  that  Ao^to 
to  live  together,  so  as  to  raise  an  implied  assent  to  the  eontaBk 
thus  cast  upon  them,  it  will  be  bigamy  to  marry  a  thiri 
The  essence  of  the  crime  of  bigamy  is  the  marrying  of  a 
third  person  by  one  who  has  a  lawful  wife  living.  Aflff 
accepting,  by  continuing  to  live  together,  the  terms  of  tht 
Act  of  1866,  the  marriage  is  complete  for  all  purposes,  ail 
it  is  criminal  to  contract  another.  What  kind  of  living  to- 
gether, and  how  long,  must  depend  upon  the  &cts  of  aaaki 
case. 

Assuming,  as  we  must,  that  everybody  knows  the  Iaw,tki 
question  must  turn  upon  the  conduct  of  the  parties.    IsiUJ 
such  as  fairly  leads  to  the  conclusion  that  they  ftonajUi] 
recognize  each  other  as  man  and  wife?    If  they  haveooi 
tinned  to  do  so  after  the  passage  of  this  Act,  it  will  be  crioi^-] 
nal  to  marry  again. 

Judgment  reversed. 
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NEix  &  Paiacobe,  plaintifis  in  error,  vs.  Allen  Bab- 
BREYy  defendant  in  error. 

here  an  action  was  brought  for  damages  against  commifisioii  mer- 
iDt8|  on  the  ground  that,  in  violation  of  their  contract  to  hold  cer- 
1  cotton  until  the  1st  of  Marchi  they  had,  to  the  great  loss  of  the 
intiffi  sold  it  on  the  1st  of  the  previous  January,  a  statement  by  the 
intiffto  defendant's  agent,  made  after  the  sale  took  place  and  the 
itroversy  had  arisen,  that  he  would  have  been  satisfied  if  the  cot- 
had  brought  a  certain  sum,  (which  was  less  than  that  claimed,)  is  not 
lenee.  It  is,  at  best,  but  an  offer  of  compromise,  not  acted  upon 
tlw  parties. 

Iiere  the  defendant  in  an  attachment  claimed  $980  88,  and  the  bond 
I  declaration  followed  the  attachment,  as  to  the  amount,  and  the 
of  is  such  as  to  justify  a  verdict  for  that  amount :  Heldj  that  a 
diet  of  a  jury,  for  the  plaintiff,  for  $9.80  88,  will  be  taken,  (nothing 
erwise  appearing,)  to  be  a  verdict  for  $980  88,  the  amount  s#orQ 
lod  claimed  by  the  plaintiff. 

large  of  the  Court.  Evidence.  Certainty.  Before 
e  Habrell.    Randolph  Superior  Court.    May  Term^ 


rbrey  made  affidavit  that  Heinkin  &  Palmore  were  in- 
d  to  him  8980  88,  and  resided  out  of  this  State.   There- 

an  attachment  issued.  His  petition  averred  that  they 
him  that  sum  of  money,  because  on  the  27th  of  Decem- 
S67y  in  consideration  of  his  shipment  to  them  of  twelve 
of  cotton,  they  advanced  him  $300  00,  at  one  j^er  cent. 
cmtli,  and  agreed  not  to  sell  his  cotton  till  the  1st  of 
ly  1868,  or  afler  that,  and,  disregarding  said  promise, 
II  it,  on  the  10th  of  January,  1868,  at  but  fifteen  and 
fmrths  cents  per  pound,  to  bis  damage,  because  on  said 

ICarch  it  would  have  sold  for  twenty-eight  cents  per 

L 

^  allegations  in  the'petition  were  testified  to  by  Barbrey, 
le  Jackson,  who  was  defendant's  agent,  at  Cuthbert, 
i^  and  received  the  cotton.  Jackson  further  testified 
fUL  aale.was  below  the  market  price  in  New  York, 
r^eAodant  lived,  on  the  10th  of  January,  1868;  that 
prwtiby  od  that  day,  more  in  Cuthbert,  than  said  price 
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at  which  it  was  sold,  and  that  had  it  been  held  until  the  let 
of  March,  1868,  it  would  have  brought  from  twenty-four  to^. 
twenty-six  cents  per  pound ;  that,  as  defendant's  agent^  heo&  | 
fered  to  pay  plaintiff  the  balance  due  him  by  the  aooooDtof 
said  sale,  and  that  he  refused  to  take  it,  because  of  the  vio- 
lation of  said  contract,  to  hold  his  cotton.     Upon  cro88-ei- 
amination  he  said,  that,  not  as  plaintiff's  agent,  but  as  de> 
fendant's  agent^  and  as  the  mutual  friend  of  both  partles^ift 
plaintiff's  request,  he  wrote  to  defendants,  on  the  30th  of  i 
January,  1868,  trying  to  effect  a  settlement  of  the  matter,  ii: 
which  letter  he  stated  that  plaintiff  would  have  been  satifliflii 
had  his  cotton  been  sold  at  sixteen  and  a  half  cents  per  poanl 

It  was  shown,  by  cotton  dealers,  that,  at  Cuthbert,  ooMij 
was  selling  on  the  10th  of  January,  1868,  and  on  the  l9t< 
March,  1868,  at  from  fifteen  to  fifteen  and  a  half  cents  pcr^ 
pound,  and  that  it  cost  about  six  cents  per  pound  to  csnji] 
to  New  York. 

Defendant's  counsel  offered  in  evidence  said  letter  of  Jat^Mij 
and  another  by  him  to  defendants,  dated  the  5th  of  Fel 
1868.     It  seems  that  the  only  material  statement  in  theffl  i| 
the  statement  aforesaid,  as  to  what  would  have  satisfied 
tiff,  and  that  defendants  did  contract  to  hold  said  cotton 
the   1st  of  March,  1868,  and  yet  sold  it  on  the  10th 
January,  1868,  making  it  nett  less  than  it  would  then 
done  in  Cuthbert.      The  Court  rejected  the  letters, 
charged  the  jury  that  if  defendants  agreed  to  hold  the 
ton  till  the  1st  of  March,  and  advance  plan  tiff  $300  00|i 
in  consideration  thereof,  plaintiff  shipped  to.  tbem  said 
ton,  and  they,  contrary  to  the  contract,  sold  it  before  thet 
of  March,  and  that,  after  the  sale,  cotton  rose  and  wasoftl 
1st  of  March  higher  than  it  was  at  the  date  of  the  sale,-] 
tiff  should  recover,  as  damages,  the  difference  between 
price  for  which  it  sold  and  the  price  at  which  it  would 
sold  on  the  1st  of  March ;  if  plaintiff  had  never  reoeivedi 
of  the  proceeds  of  the  sale,  he  ought  to  recover  what  it 
have  sold  for  on  the  1st  of  March,  less  the  $300  00,  bt 
commissions  and  expenses. 

The  jury  brought  in  a  verdict  in  these  words:  "W< 
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7  fiud  for  the  plaintiff  $9.80  88,  with  interest  from  the  Ist 
f  of  March,  1868.  Lorenzo  D.  Munroe,  Foreman.'' 
foidant's  coansel  objected  to  its  being  received,  upon  the 
Mind  thafc^it  was  uncertain. 

A.  new  trial  was  moved  for,  upon  the  grounds  that  the  ver- 
!t  was  contrary  to  the  evidence  and  the  principles  of  justice 
i  equity,  and  was  illegal,  meaningless  and  incapable  of  be- 
;  carried  into  legal  effect;  because  the  Court  erred  in  re- 
ting  said  letters,  in  charging  as  he  did,  and  in  receiving 
id  yerdict.  The  refusal  of  a  new  trial  is  brought  up  for  re- 
nr. 

£•  Im  Douglass,  J.  H.  Taylor,  by  R.  Lyon,  for  plaintiff 
enor. 

A  Hood,  for  defendant  In  error. 

HcCay,  J. 

L  On  the  trial  of  this  case  in  the  Court  below  the  defen- 
itB  offered  as  a  witness  one  Jackson,  who  swore  that  he 
ft  their  agent,  at  Cuthbert,  to  ship  cotton  to  them  in  New 
tit.  He  stated,  further,  that  after  the  defendants  had  sold 
cotton,  and  Barbrey  had  objected  to  it,  as  contrary  to  the 
timent,  Barbrey  had  directed  him  to  write  to  defendants, 
f  that  he  had  written  a  certain  letter,  by  Barbrey's  direc- 
^  This  letter  was  then  offered  ip  evidence;  that^part  of 
ir  pertaining  to  ihe  matter  in  dispute,  was  as  follows : 
be,  3arbrey,  would  have  been  satisfied  had  the  cotton 
it  sixteen  and  a  half  cents  per  pound.''  This  letter 
jected  to  and  ruled  out  by  the  Court. 
jve  not  sure  that  the  evidence,  as  offered,  proves  that 
ever  made  this  statement.  Jackson  does  not  say  in 
evidence  exactly  what  Barbrey  did  say,  nor  does  it 
appear  that  Barbrey  did  in  fact  say  this.  All  we 
'Ihe  letter  which  Jackson  wrote  to  his  principals,  in 
It  is  true,  he  says  he  wrote  by  Barbrey's  re- 
direction, but  it  must  be  remembered  that  Jackson 
it  of  the  New  York  men,  and  we  doubt  much  if 
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his  letter  to  them  is  evidence  of  what  Barbrey  said.  Ii 
parol  statement  of  what  Barbrej  told  him,  this  stateme 
not  to  be  found.  But  admitting  that  Barbrey  made 
statement,  is  it  any  evidence?  The  proof  of  the  cool 
that  the  New  York  house  was  to  keep  the  cotton  till  Mi 
is  overwhelming.  Jackson^  the  agent,  admits  it  in  in 
and  Barbrey  swears  it  positively ;  indee<jl,  there  is  nothi 
the  record  casting  the  least  doubt  upon  that  fact.  Nor 
this  statement,  claimed  to  be  Barbrey's,  at  all  tend  to 
any  such  doubt.  It  might  well  be  that  the  contract  ezi 
as  proven  by  Jackson  and  by  Barbrey,  that  the  defem 
had  violated  it,  and  yet  Barbrey  might  have  said,  thai 
they  sold  the  cotton  at  the  full  market  price,  on  the  day  of » 
sale,  he  would  have  been  satisfied.  Evidently  the  meaoii 
they  have  not  only  not  kept  the  contract,  by  keeping  tlw 
ton  till  March,  but  they  have  sold  it  for  less  than  the  mi 
price,  on  the  day  of  sale.  He  says  he  would  have  1 
satisfied  had  they  sold  it  so  and  so.  They  did  not  sell ! 
and  so.  Even  if  the  proof  had  shown  that,  in  fact,  thej 
sold  the  cotton  for  the  very  price  Barbrey,  by  the  letter, 
he  would  have  been  satisfied  with,  yet  Barbrey  has  a  rigl 
stand  on  his  contract,  and  he  is  not  bound  byanyoffi^rto^ 
less  than  its  terms,  unless  the  parties  had  acted  upon  it 
best,  it  was  an  offer  of  compromise  and  is  not  evidence  agl 
Barbrey. 

2.  The  affidavit  in  thjs  case  claimed  $980  88.  Tbed 
ration  filed,  also,  claimed  this  amount,  and  the  proof  joii 
a  verdict  for  that  amount,  or  about  that.  At  any  rate^ 
that  amount  been  found  in  writing,  plainly  set  forth,  Al 
from  the  record  evidence  to  sustain  it.  The  verdict  M 
the  plaintiiTfor  <'  9.80  88."  Taking  the  affidavit, the  dd 
tion,  and  the  proof  together,  it  is  very  plain  that  tliej 
meant  $980  88.  A  verdict  for  nine  dollars  and  eighty! 
and  eighty-hundredths  of  a  cent,  would  be  so  atrto^ 
unusual  a  verdict  that  every  intendment  ought  to^be  9i 
it,  and  our  judgment  is,  that  this  verdiot  is  fiir  $989 1 

Judgment  affirmed.  1 
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OBMUSY^  plaintiff  id  error^  vs.  John  L.  Laramobe,  de- 
fendant in  error. 

ion  to  set  aside  a  verdict,  on  the  ground  that  one  of  the  jurors  was 
upon  the  list  reqaired  by  law  to  be  filed  by  the  commissioners  to 
10  the  jury  box,  is  an  objection  propter  defectum^  and  arises  too 
after  the  verdict^  thongh  the  joaovant  did  not  know  the  fact  alleged 
I  after  the  rerdict. 

rest  of  JadgmeDt  Objections  to  Juror.  Laches,  Be- 
Judge  Harrell.  Randolph  Superior  Court.  May 
,  1869. 

ramore  sued  Grormlej  upon  his  promissory  note  for 
3  33,  due  Ist  January,  1860;  Gormley  pleaded  a  tender 
operty  and  refusal  of  it,  (under  the  Relief  Act);  the 
bond  for  the  plaintiff  for  $1,600  00.  Gorniley's  counsel 
1  to  set  aside  the  verdict,  because  one  of  the  jury  who 
red  the  verdict  was  one  whose  name  was  never  in  the 
x>x.  G(ormly  made  affidavit  that  he  did  npt  know  this 
e  verdict  had  been  rendered.  The  list  of  jurors Ibeing 
oed,  showed  that  said  juror's  name  was  not  on  it,  but 
onrt  refused  to  set  aside  the  verdict  That  is  assigned 
t>r. 

8.  CfHASTAiN,  E.  L.  Douglass,  for  plaintiff  in  error, 
2d  clause  of  13th  section,  5th  Article,  of  the  Constitu- 
f  Georgia,  and  the  Act  of  1869,  prescribing  the  man- 
*  drawing  juries. 

BooD,  for  defendant,  said  names  of  tales  jurors  need 
»  in  the  jury-box:  Act  1868,  page  141,  sec.  8;  17th 
L  497 ;  this  is  an  objection  propter  defectum^  and  must 
j^  trial :  19th  Ga.,  614,  628  ;  ignorance  of  the  want 
liBialiiiii  \a laches:  Georgia  Laws, page  142,  section  11. 

bT,J. 


disqualified  for  two  classes  of  reasons:  propter 
I  wben  they  are  unfit  to  sit  by  reason  of  some  affirm- 
lil^ii  ioterest^  bias,  infancy,  etc.;  andprop^  defectum ^ 
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as  when  they  are  wanting  in  some  qualification  reqaired  lif 
law,  as  residence,  age,  etc.  The  objection  here  is,  tint  th 
juror's  name  was  not  on  the  jury  list  as  made  oatbfthi 
commissioners,  under  the  Act  of  1869.  Clearly  thisiBadih 
qualification  propter  defectum.  It  is  the  want  of  a  qiialifi» 
tion  prescribed  by  law.  It  does  not  appear  but  that  llie  um 
is  just  as  good  a  juryman  for  the  party  objecting  as  Of, 
other.  This  Court  held  in  19^  Georgia,  614,  628,  thitoki 
jections  to  jurymen  propter  defectum  must  be  made  beta 
trial.  We  see  no  reason  to  change  the  rule  there  laid  dowii 
If  parties  desire  to  have  their  cases  tried  by  sndi  jorfMI 
only  as  are  on  the  list,  tbey  must  make  the  objection  bete 
the  country  has  put  itself  to  the  trouble  to  try  the  casa 

The  fact  that  the  party  objecting  was  not  informed  of 
want  of  qualification  of  the  juryman  does  not  help  the 
With  proper  diligence  he  could  have  been  informed. 
list  is  on  file,  subject  to  the  inspection  of  all,  and  it  is 
own  want  of  diligence  that  kept  him  in  the  dark. 

Judgment  affirmed. 


Bartley  McCrary,  et  oZ.,  plaintiffs  in  error,  vs.  Hai 
Perry,  administratrix,  defendant  in  error. 

1.  AVliere  the  Judge,  on  the  calling  of  a  caase,  intimatea,tlimiBl 
opinion,  the  defcndnnt's  plea  is  a  bad  one,  and  the  parties  nei 
go  to  trial,  and  no  point  is  made  on  the  plea,  or  on  theevidencei 
it:    Heldf  that  the  intimation  of  the  Judge,  made  before  tfai< 
was  submitted  to  a  jury,  is  not  a  ground  of  error. 

2.  When  there  is  a  plea  to  the  jurisdiction  of  the  Court,  andaUiili 
verdict,  and  the  defendant  complains  that  the  verdict  is  cootmft 
the  evidence,  he  cannot,  for  that  reason,  move  to  set  aride  the  ji 
ment.     lie  must  move  for  a  new  trial,  in  the  manner  provided  I7I 

Remarks  by  Judge.     Practice.    Before  Judge  Woi 
Taylor  Superior  Court.     April  Term,  1869, 

Mrs.  Perry,  as  administratrix  of  C.  Y.  Perry,  sned 
McCrary  and  G.  F.  McCrary,  security,  upon  their  promii 


\ 
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made  the  2l8t  of  February,  1863,  payable  to  her,  as  such 
kistratrix.  The  pleas  were  that  the  consideration  of 
ote  was  slaves,  and  that  credit  was  given  to  the  makers 
Eaith  of  their  property,  that  they  were  worth  $30,000  00 
38t  $28,000  00  by  the  war.  'Aflfer  the  jury  was  empan* 
[he  Judge  remarked,.to  defendants  attorney,  that  be  had 
id  the^'Kelief  Law'^  to  be  unconstitutional,  and  would 
ide  till  he  could  see  the  decision  of  the  Supreme  Court 
now  that  it  was  to  the  contrary,  and  that  he  had  con- 
l  not  to  try  such  issues,  till  his  doubts  as  to  the  Supreme 
's  decision  was  solved.  The  remark  was  made  to  al- 
efendant's  counsel  to  continue.  But  he  asked  for  no 
loance  and  replied  that  the  defense  was  that  the  note 
iven  for  a  slave.  The  Judge  replied  that  the  cause 
proceed,  and  that  it  was  well  known  that  he  had  de- 
ibat  notes  given  for  slaves,  were  not  collectable,  under 
institution  of  1868.  This  conversation  was  in  the 
ig  of  the  jury. 

intiff's  attorneys  read  in  evidence  said  note  and  closed, 
vidence  showed  that  this  note  was  given  in  renewal  of 
notes,  given  by  said  makers,  the  consideration  of  which 
ot  slaves,  nor  the  hire  of  slaves,  but  that  the  original 
had  been  traded  to  plaintiff,  by  the  holder  of  them,  for 
which  he  purchased  from  said  C.  Y,  Perry's  estate. 
068  of  property,  as  pleaded  was  shown.  The  jury  found 
»  plaintiff,  for  the  amount  due  on  said  note.  Defendant's 
d  did  not  move  for  a  new  trial  but  say  here  that  this 
t  was  contrary  to  the  law  and  evidence,  and  that  said 
is  of  the  Judge  were  erroneous. 

iJBL  BI4ANFORD,  for  plaintifis  in  error. 

WXUULCE,  for  defendant. 

^T|  J. 

pbaraDarks  made  by  the  Judge  in  this  case,  to  defend- 
■hlprii  on  the  calling  of  the  cause,  and  before  it  was 
H>|^  the  jwry^  cannot^  in  any  fair  sense^  be  said  to  be 
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a  decision,  judgment  or  decree  in  the  cause.  No  obj 
seems  to  have  been  made  to  the  plea,  or  to  the  admisc 
evidence  under  it  Indeed,  for  all  we  can  see  upon  the  i 
the  parties  on  both  sides  seem  to  have  treated  the  rem 
the  Judge  as  a  mere  suggestion,  since  neither  of  them 
upon  it.  The  known  opinion  of  a  Judge,  as  to  the  la 
case,  is  no  excuse  for  failing  to  put  in  a  plea  or  tend 
dence.  A  Judge  cannot  decide  a  point  until  it  is  mad 
any  rate,  this  Court  cannot  hold  as  error,  a  decision  wl 
not  in  fact  made  in  the  cause,  and  the  knowledge  of  the 
of  the  Judge's  opinion,  is  no  excuse  for  filing  to  dea 
decision. 

2.  Whilst  we  would  not,  perhaps,  disturb  the  verdict 
jury,  on  the  plea  to  the  jurisdiction  of  the  Court,  v 
brought  before  us,  even  on  a  motion  for  a  new  trial,  f 
reason  that  there  is,  without  doubt,  some  evidence  to  9 
it,' yet  we  are  clear,  that  even  if  it  were  directly  contrary 
evidence,  it  cannot  beTcached  by  a  mere  motion  to  ee 
the  verdict,  on  the  ground  that  the  Court  had  no  jorisi 
of  the  case.  That  was  one  of  the  very  issues  passec 
by  the  jury,  indeed,  it  was  the  principal  issue  ontbi 
The  jury  has  found,  that,  under  the  facts,  the  Com 
jurisdiction.  The  verdict  is  conclusive,  unless  it  be  se 
in  the  usual  way,  by  a  motion  for  a  new  trial.  W^  ^ 
say  that  there  might  not  be  circumstances  of  fraud,  c 
jury  and  corruption,  sufficient  to  authorize  a  Court 
aside  a  verdict ;  but  there  is  no  such  allegation  here, 
simple  attempt  to  move  to  set  aside  the  verdipt^  becaufl 
alleged,  it  is  against  the  weight  of  evidence. 

There  is  no  brief  of  testimony  filed  and  approved  I 
Court,  no  police,  etc.,  as  is  required  by  law,  in  motld 
new  trial.  Nor  is  it  pretended  that  this  is  even,  the 
of  the  motion.  It  is  in  fact  an  appeal  from  the  jury 
Court,  on  the  facts  of  the  case,  and  had  the  motion  pre 
the  plaintiff's  case  would  have  been  dismissed.  Vft 
opinion  that  such  a  proceeding  is  not  authorixed  fa 
and  that  the  Court  did  right  ill  overruling  the  motio 

Judgment  affirmed. 
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C.  Shabmak,  sheriffy  plaintiff  in  errer,  vs.  Jesse  B. 
Howell^  defendant  in  error. 

Mre  property  is  levied  on  by  a  sheriff,  under  an  execution  from  a 
kate  Court,  and  the  defendant  is  adjudged  a  bankrupt,  and  no  pro- 
leedings  are  taken  in  the  Bankruptcy  Court  to  compel  the  property 
eided  on  to  be  brought  into  that  tribunal  for  distribution,  the  adjudi- 
■tion  of  bankruptcy,  and  the  issuing  of  the  ordinary  writ  of  protec- ' 
ion  is  no  excuse  to  the  sheriff  for  not  proceeding  to  sell  the  property 
ud  imise  the  money. 

Bankmptoy.    Rule  against  Sheriff.    Before  Judge  Gbeen. 
;Bon  Saperior  Court.    May  Term,  1869. 

Howell  held  a  JL  Jia.  against  Beall  et  al.,  founded  upon  a 
igment  obtained  on  the  8th  of  November,  1867,  and  or- 
red  the  sheriff  to  collect  it.  On  the  •  25th  of  November, 
68,  the  sheriff  leyied  it  upon  fifteen  hundred  pounds  of 
Item  seed,  a  horse  and  fifty  bushels  of  corn,  as  the  property 
flud  defendant,  and  advertised  it  for  sale.  Before  the  sale, 
id  defendaAt  produced  and  exhibited  to  him  a  paper  in 
words: 


Korm  No.  58.     Certificate  of  protection.    In  the  District  Court  of  the 

Baited  States  for  the  Southern  District  of  Georgia.    In  the  matter  of 

hrttr  C.   Beall,   Bankrupt.    In  Bankruptcy.    Southern  District  of 

9J0orgia.    S.  S. 

jha  ia  to  certify  that  Peter  C.  Beall,  of  Thomaston,  on  the  4th  day  of 

■tomber,  A.  D.  1868,  filed  his  petition  in  bankruptcy  in  said  Court, 

IB  which  he  was  adjudged  a  bankrupt,  and  this  certificate  is  available 

jjbt  said  Peter  C.  Beall  for  all  purposes  as  a  protection  in  bankruptcy. 

Ifea  at  Macon,  the  2d  day  of  December,  A.  D.  1868. 

^  Alexander  G.  Murray, 

Register  in  Bankruptcy.'' 

the  sight  of  this  the  sherifip  refused  tp  sell  the  prop- 
delivered  it  to  BealPs  attorneys  upon  their  promise 
liver  it,  should  he  be  held  liable  for  it.     When  he 
by  Howell  he  averred  the  foregoing,  and  his  bona 
|he  matter,  as  his  reasons  for  not  being  required  to 
the  money  due  on  his  j!.  /a.    The  Judge  ordered 
piy  the  money  at  onoe,  or  be  in  contempt.    This  is 
as  error. 

▼ib  »r-17. 
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Dotal  &  Nunnally^  Habt  &  Alex andeb,  for  pliintf 
in  error. 

Smith  &  Alexandeb,  John  J.  £[all^  for  defendant  ■ 
error. 


McCay,  J. 

There  is  notliing  in  the  Bankrupt  Law  giving  svA^l 
effect  to  the  simple  adjudication  of  bankruptcy,  npoii  w 
process^  in  the  State  Courts,  as  is  contended  for  by  the(l0^| 
tiff  in  error.  Causes  pending  are  stayed,  and  propyl 
under  attachment  on  mesne  prooesSf  cannot  be  sold.  B^l 
there  be  a  ^noZ  judgment,  and  the  sheriff  have  seized  the] 
erty,  the  simple  adjudication  in  bankruptcy  does  ndtint 
with  the  proceedings.  The  title  passes,  it  is  true,  to 
assignee,  but  he  takes  it  subject  to  the  lien  of  the  jw 
We  do  not  say  that  if  the  Bankrupt  Court  found  it 
sary,  in  order  properly  to  adjust  the  equities  and  rig^ 
the  creditors,  to  cause  the  property  levied  on  by  a  sheriff  < 
be  sold  under  its  direction,  and  the  proceeds  to  be 
before  it  for  distribution,  it  might  not,  by  proper  pi 
cause  it  to  be  done.  But  there  is  no  pretence  that  the 
was  prevented  from  selling  this  property  by  any  bqA 
oeeding.  He  took  it  upon  himself  to  determine  that 
the  Bankrupt  Court  did  not  think  it  necessary  to  do^  vi^ 
must  take  the  consequences. 

Judgment  affirmed. 
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f.  E  Connally,  administrator,  plaintiff  in  error,  vs.  Nich- 
olas Cbuoeb  et  al.^  defendants  in  error. 

Vhcn  A  sold  to  B  a  parcel  of  land,  taking  B's  note  for  the  purchase- 
money,  and  giving  him  a  bond  for  titles  when  the  notes  were  paid,  and 
B,  with  the  consent  of  his  wife,  paid  one  of  the  notes  with  money 
belonging  to  her  separate  estate,  of  which  he  was  trustee,  and  A 
hronght  suit  on  the  other  notes,  with  intent  to  get  judgment,  file  a 
deed,  and  sell  the  land,  under  8604th  section  of  the  Code,  and  a  bill 
VIS  filed  by  the  trustee  for  the  children  of  the  wife,  she  having  died, 
tdtifig  up  these  facts,  alleging  that  the  land  will  not  pay  the  balance 
doe,  tnd  claiming  that  the  trust  money  invested  in  the  land  should  be 
frit  paid,  and  praying  an  injunction  to  restrain  A  from  taking  judg- 
iteot  on  his  notes  till  the  rights  of  the  parties  should  be  settled  by  a 
dwree,  and  A  answered  the  bill,  denying  any  knowledge,  on  his  part, 
of  t&e  trust,  or  any  notice  that  the  money  paid  was  trust  money :  Hdd, 
Hit  it  was  not  error  in  the  Court  below  to  dissolve  the  injunction  on 
Che  eoming  in  of  the  answer. 

IVost  Estates.    Before  Judge  Green.    Spalding  Superior 
Dort.    August  Term,  1869. 

CSoonallj,  as  administrator  of  Martha  C.  Crawford,  filed 
Ull  against  Robert  A.  Crawford,  her  husband,  and  Cru- 
r,  making  the  following  averments :  On  the  29th  of  March, 
IK)|  said  intestate  was  a  feme  Bohy  owning  slaves,  and 
IJOOO  00  in  cash  and  choses  in  action,  and,  in  contempla- 
B  of  marriage  with  Crawford,  contracted  with  him  to  hold 
id  property,  and  its  issues  and  profits,  as  hers,  free  from 
I  debts  or  iontracts,  subject  to  be  sold  by  her  written  con- 
It^  and  disposed  of  by  her  by  will,  with  remainder  to  her  chil- 
BO  after  her  death.  They  afterwards  married.  Crawford 
It  said  property  as  such  trustee,  and  managed  and  con- 
it  for  her.  On  the  23d  of  September,  1865,  Crawford 
from  Cruger  the  "  Sims  place,''  near  GriflBn,  Georgia, 
00,  on  credit ;  $2,000  00  was  to  be  paid  at  sixty 
$2^760  00  was  to  be  paid  one  year  after  date,  and  the 
at  two  years  after  date.  Crawford  gave  Cruger  his 
aooofdingly,  and  Cruger  gave  him  a  bond  conditioned 
said  land  to  Crawford,  individually,  when  said 
paid.    On  the  1st  of  October,  1866,  Crawford 
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paid  Cruger  $1,500  00  on  said  first  note.  In  1966,  Craw- 
ford spent  $1,000  00  in  improving  said  place.  In  1867, 
Mrs.  Crawford  died,  leaving  two  children.  Afterwards  Cm- 
ger  sued  Crawford  on  said  notes,  is  about  to  get  jadgmeo^ 
and  will  file  a  deed  to  Crawford,  and  sell  said  property.  It 
will  not  bring  sufficient,  certainly  not  more  than  suffident, 
to  pay  said  notes.  Crawford  is  insolvent.  The  $1,500  00 
paid  to  Cruger  was  of  Mrs.  Crawford's  trust  funds,  and 
Cruger  knew  it  when  he  received  it.  The  $1,000  00  WM 
also  of  her  trust  funds.  Crawford  is  combining  with  Grofcr 
to  defraud  the  trust  estate  by  allowing  the  property  to  bi 
sold  as  aforesaid.  The  prayer  was,  thai  the  suit  agtiiut 
Crawford  be  enjoined,  that  he  and  Cruger  be  enjoined  ftoM 
changing  their  present  Btaivui  in  the  premises,  and  that  oat  of 
a  sale  of  said  property,  or  by  decree  against  Cruger, 
trust  funds  be  repaid  to  complainant. 

The  Chancellor  granted  a  temporary*  injunction,  tod  ct 
dered  the  defendants  to  show  cause  why  the  injunction 
not  continue.  Cruger  answered.  He  denied  any  knowle^] 
of  anything  charged  touching  such  trust  estate,  saying  b 
knew  not  that  there  was  any  such  trust  estate  in  Crawfiifi^ 
He  said  the  '^Siras  place"  was  counted  at  but  $5,00000 
the  trade,  and  that  the  balance  of  $2,500  00  was  for  a 
riage  and  horses,  and  various  other  personal  properfy. 
was  agreed  that  Crawford  should  have  no  title  to  the 
sonalty  till  he  paid  for  it;  Crawford,  however,  Qpon  sold 
personalty  to  innocent  purchasers  without  notice  of  this 
vate  understanding;  and  from  the  dates  of  the  sale  and 
the  payment,  Cruger  believed  that  the  $1,600  00  was  put 
the  proceeds  of  said  personalty.  He  denied  that  Cra 
had  improved  the  place,  as  charged,  and  said  if  be  hi^ 
would  not  counterbalance  the  wear  and  tear  during  the 
years  of  his  occupancy  of  the  premises.  So  far  from 
biuing  with  him,  he  charge<l  that  Crawford  bad  com 
with  complainant  to  cheat  him,  Cruger,  said  he  was 
to  give  up  Crawford's  notes,  and  take  back  the  place, 
was  solvent,  and  ready  to  give  security  for  any  decree 
complainant  should  get  against  him. 
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At  the  heaiiogy  Cruger's  solicitors  produced  affidavits  to 
bow  that  Cruger's  answer  as  to  Crawford's  improvement  of 
he  property  was  true.  Complainant's  solicitors  read  an  affi- 
knt  bj  Crawford,  stating  that  at  the  date  of  the  trade  he 
ifld  Cruger  that  he  was  trading  to  please  bis  wife,  and  at  her 
artance,  because  she  desired  to  be  near  her  friends  and  rela- 
Era,  'and  that  he  wished  the  sixty  day  credit  in  order  to  sell 
JB  wife's  lot  in  Atlanta,  to  raise  money  to  make  that  pay- 
lent;  that  he  told  Cruger  of  his  wife's  separate  estate,  and 
lid.  pay  said  $1,500  00  out  of  the  proceed^  of  the  Atlanta 
Bk 

Upon  these  faeta  the  Chancellor  refused  to  ci<5ntinue  the 
qimction,  and  this  refusal  is  assigned  as  error. 

I 

BoYNTON  &  DiSMUKE,  for  plaintiff  in  error,  as  to  follow- 
Dg  tmst  funds,  cited :  Irw.  Code,  sec.  2307 ;  Hill  on  Trus- 
in,95,  165;  10th  Vesey,  517;  14th  Ga.  R.,  343;  19th, 
*;  I8th,  613;  1  Ga.  Decis.,  109;  Story's  Eq.  Juris.,  sec. 
:S58. 

$P££R  &  Beck,  for  defendants,  replied,  Cruger  had  no 
MJtioe  of  the  trust :  Hill  on  Tr.,  512  ;  14  Eng.  Ch.  R.,  421 ; 
Im consent  of  the  ce^^tft  que  trust  protects  him:  11  Vesey, 
nS;  Hill  on  Tr.,  522,  523 ;  besides  this  was  a  matter  for 

Im  discretion  of  the  Chancellor,  etc. 

♦ 

McCay,  J. 

The  dissolution  of  an  injunction  on  the  coming  in  of  the 
loewer,  as  this  Court  has  uniformly  held,  is  a  matter  resting 
n  the  sound  discretion  of  the  Circuit  Judge,  and  his  judg- 
tent  will  not  be  interfered  with  unless  he  has  acted  under  a 
kUBtake  of  the  law,  or  has  abused  the  discretion  which  the 
^e  gives  him  in  such  matters. 

If  the  complainant  has  any  equity  at  all  it  is  dependant 
Hi  the  fact  that  Cruger  took  this  money  from  Crawford, 
Knowing,  or  having  reason  to  know,  that  it  was  money  be- 
ODgtng  to  the  trust  estate,  of  which  Crawford  was  trustee. 
This,  Cruger,  in  his  answer,  positively  denies,  and  adda  t\\^\. 
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he  did  not  even  know  there  was  any  such  trust  estate.  It  is 
true  the  complainants  filed  an  affidavit  of  Crawford  in  oontn- 
diction  of  the  answer  upon  this  point,  but  the  answer  of 
Cruger  is  in  direct  response  to  the  material  charges  in  thelnli 
on  this  very  matter,  and  by  the  Code,  sediion  3050,  is  enti- 
tled to  more  weight  than  the  Affidavit  of  one  witneB,ul 
even  if  it  was  but  one  witness  against  another,  the  Coort 
below  having  given  the  most  weight  to  Cruger,  we  shooU 
not  feel  called  upon,  under  the  well  settled  rule,  to  interftit 
But  even  if  the  fact  of  notice  to  Cruger  was  establisbed, 
Cra\jrford  expressly  states  in  his  affidavit  that  Mrs.  Crawftrf 
consented  to  this  use  of  the  money.  Under  the  deed  of  troA 
she  had  full  power  to  do  this.  If  this  use  of  the  money  wii 
with  her  consent,  we  see  nothing  in  the  facts  to  give  her  VBtf  | 
right  in  this  land  except  in  subordination  to  therightstf-^ 
Cruger.  He  sold  this  land  to  Crawford  expressly  on  condi- 
tion that  the  title  should  remain  in  him  until  the  monef  in|! 
paid.  What  right  has  Mrs.  Crawford,  or  her  childreo,  il 
interlope  into  this  arrangemtot  against  Cruger's  consent^ 
get  a  priority  as  against  him  ?  They  may  pay  Cruger, 
compel  him  to  make  a  title,  or  if  a  contest  were  to  arise 
tween  them,  and  Crawford,  or  them  and  Crawford's  crcdi 
they  might  make  some  show  of  equity.  As  against 
however,  we  do  not  see  that  they  have  any  priority.  He 
sold  his  land,  expressly  reserving  to  himself  the  very  rights 
is  now  seeking  to  set  up,  and  there  is  nothing  in  the 
stated  by  the  bill  and  answer  which  changes  those  rights. 
Judgment  affirmed. 
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t,  L  Thohas,  plaintiff  in  error,  vs.  Jobhua  Eitowles, 

defendant  in  error. 

LA  promissory  notei  given  in  March,  1864,  for  Confederate  money  bor- 
fowed,  payable  on  the  Ist  of  January,  1868,  in  the  '^  commonly  re- 
tired currency,  at  that  time,"  is  within  the  Ordinance  of  1865,  and 
the  rights  of  the  parties  are  to  be  adjusted  according  to  that  Ordi- 


IBii  error  in  the  Conrt,  in  such  a  case,  to  charge  the  jury  that  they  are 
tOMsle  the  noteaccording  to  the  gold  or  intrinsic  value  of  the  conside- 
atio&  at  any  time.  One  of  the  matters  for  the  consideration  of  the  jury, 
Hi tlie length  of  time  the  note  was  to  run,  without  interest ;  another, 
^  mstual  risk  the  parties  agreed  to  take,  of  the  rise  or  fall  of  Con- 
MenUe  money,  and  the  jury,  are,  under  all, the  facts,  to  find  accord- 
^  to  the  title  equities  of  the  parties  under  the  contract. 

Soaliog  Ordinance.  Charge  of  Court.  ^  By  Judge  Gbeek'. 
Sfeirtoo  Superior  Court.    September  Term,  1869. 

Thomas  sued  Knowles,  upon  his  promise,  made  the  14th  of 
Ifaroh,  1864,  in  this  State,  to  pay  him,  or  bearer,  $500  00, 
y  the  1st  of  January,  1866,  "in  the  commonly  received  cur- 
^tticjrof  the  country,  at  that  time/'  The  defense  was  that  it 
Itottld  be  scaled  according  to  the  Ordinance  of  1865.  Plain- 
iff's  counsel  read  in  evidence  the  promise,  and  proved  that 
n  the  1st  of  January,  1866,  greenbacks  were  the  common 
orrency  in  this  State,  and  closed. 

Knowles  testified  that  the  note  was  given  for  $500  00,  in 
'Oofederate  currency,  loaned  to  him  by  Thomas,  when  that 
ifrency  was  worth  but  one  in  twenty  for  gold ;  that  it  was 
*8t  before  the  funding,  by  which  such  currency  was  to  lose 
^e-third,  and  he  understood  Thomas'  agreement  to  let  him 
ivejit  without  interest,  was  to  get  currency  better  than  that 
€n  in  hand,  to-wit,  new  issue  of  Confederate  Treasury  notes ; 
H  he  afterwards  offered  to  pay  Thomas,  when  the  currency 
ts  much  more  depreciated,  and  he  would  not  take  it,  saying 
Would  be  better,  or  he  would  lose  it  altogether.  He  ad- 
tted  that  Thomas  refused  to  accept  a  note  payable  in  Con- 
lerate  money.  Thomas  and  his  brother,  who  drew  the 
per  sued  on,  said  that  when  plaintiff  refused  to  take  a  note 
e  so  long  off  payable  in  Confederate  currency,  and  pre- 
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sented  the  paper  sued  od,  Knowles  hesitated  aboat  signiog 
it;  they  discussed  the  probabilities  as  to  the  currency,  aod 
they  both  thought  Knowles  understood  that  he  was  to  pftj 
whatever  was  the  currency,  at  the  maturity  of  the  paper,  be- 
fore he  signed  it. 

Plaintiff's  counsel  requested  the  Court  to  charge  the jiuyi 
that  they  must  enforce  the  intention  of  the  contractiog  po^ 
ties ;  that  if  they  intended  said  paper  to  be  discharged  int. 
currency  in  use  at  a  particular  time,  that  intention  will  ooii* 
trol ;  it  not  being  the  province  of  a  Court  to  protect  partial 
in  the  absence  of  fraud,  against  the  folly  of  their  own  eoi* 
tracts.    The  Court  refused  so  to  charge.     He  repeated  te 
them  the  Ordinance  of  1865,  and  charged  that  if  this  pipe 
was  given  for  Confederate  money,  borrowed  between  JoM'j 
1st,  1861  and  June  1st,  1865,  the  amount  ^'should  be  loifai 
according  to  the  gold  or  intrinsic  value  of  the  Confedenil 
money  loaned  at  any  time,  according  to  the  proof  sabmitted/ll 
with  interest  from  the  maturity  of  the  paper;  that  thqrMi 
a  liberal  discretion,  could  not  make  a  contrttctforthepai 
but  should  give  an  equitable  construction  to  the  contract  tf|| 
give  a  verdict  upon  principles  of  equity.     The  jury 
for  the  plaintiff,  $43  00,  with  interest  from  1st  of  Jani 
1866. 

Plaintiff's,  counsel  moved  for  a  new  trial,  upon  the 
that  the  verdict  was  contrary  to  the  evidence,  etc,  thafci 
Court  erred  in  refusing  to  charge  as  requested,  and 
as  he  did.     The  new  trial  was  refused,  and  that  is 
as  error. 


Clark  &  Pace,  for  plaintiff  in  error. 

Hammond  &  Welborn,  for  defendant,  cited  the 
nance  of  1865;  as  to  intention  of  the  parties  to  contract:  llj 
Ga.  B.,  459 ;  13th,  520 ;  the  verdict,  being  supported  hf\ 
evidence,  should  stand ;  6th  Ga.  R.,  324;  10th,  429  j 
25-117,  and  this,  even  if  the  Court  erred :  6th  Ga.  R, 
10th,  429. 
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McCat,  J. 

1.  This  Court  has  decided  in  several  cases,  that  the  jury, 
a  cases  coming  under  the  Ordinance  for  the  settlement  of 
Jonfederate  contracts,  are  not  confined  to  the  value  of  the 
onrideration,  or  of  the  currency,  at  any  particular  time. 
Rm  contracts  covered  by  that  Ordinance,  were  all  entered 
Qto  under  peculiar  circumstance.  There  was  a  false  and  il- 
^ll  standard  of  value,  in  universal  use  in  the  community. 
El  11  hardly  possible  in  a  single  case^to  carry  out  the  actual 
nteDtion  of  the  parties  to  the  contracts,  made  whilst  this 
snency  was  the  standai^  of  value.  The  object  of  the  Or- 
bance  was  to  put  the  parties^  since  the  real  intent  was  im- 
Mi6ticable,upon  the  equitable  ;rule  of  ^'ex  cequo  et  bono,"  and 
0  permit  all  the  facts  bearing  upon  that  question,  so  far  as 
lief  pertain  to  the  contract,  to  go  to  the  jury  and  be  con- 
Uflred  by  them. 

%  The  value  of  Confederate  money,  in  specie,  is  not,  in 
linr  judgement,  the  only  test  intended  by  the  Ordinance. 
S^ially  is  this  true,  if  the  verdict  is  to  be  in  "  green- 
Meb,''  which  are  also  of  less  value  then  specie.  As  is  well 
QiowD,  at  one  time  during  the  war,  when  Confeaerate  money 
•as  twenty  forotie,  good  land  might  have  been  bought  for 
iwnty  dollars  per  acre.  Would  any  one  say  that  it  was 
iKt  to  settle  a  land  note,  made  at  that  time,  at  twenty  for 
Vie?  In  this  case,  it  is  clear  that  the  parties  took  into  con- 
rienition  the  probable  change  in  the  currency^  and  they 
witracted  in  reference  to  it.  The  plaintiff  lent  $500  00,  for 
warly  two  years,  without  interest,  and  each  agreed  to  take 
fce  risks  of  the  change  in  the  currency  of  the  Confederate 
Mates.  These  facts,  were  elements  in  the  question  of  the 
>Qe  equities  between  the  parties. 

The  Court  withheld  these  elements  from  the  jury.  We 
«iak,  in  that  he  committed  error,  and  a  new  trial  ought  to 
**  granted. 

Judgment  reversed. 
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H.  and  T.  M.  White,  plaintiffs  in  error^  vs,  A.  H.  Lee, 

defendant  in  error. 

1.  New  trial  does  not  necessarily  follow  froib  a  verdict  being  contniyti 
the  charge  of  the  Coart. 

2.  A  contract,  made  in  1864,  to  deliver  cotton,  in  consideradbn  <tf  n 
much  Confederate  money,  is  within  the  Ordinance  of  1865|  for  tir 
justing  Confederate  contracts ;  and  in  adjusting  the  equities  beivMt 
the  parties  in  such  a  case,  the  jury  are  not  confined  to  the  speeU  ratal 
of  the  consideration  at  any  time,  nor  to  the  specie  value  of  the  oottMi 
at  the  time  it  was  to  be  delivered  ;  they  may,  under  the  Ordiuaei^ 
consider  the  value  of  the  consideration,  and  of  the  cotton  atanytiBM^. 
and  find  what,  under  all  the  circumstances  of  the  case,  is  a  true,  eqdh 
able  adjustment  of  the  rights  of  the  parties  therein ;  and  it  is  errorii 
the  Court  to  confine  the  jury  to  the  specie  value  of  either  the  couite^ 
ation,  or  the  cotton,  at  any  time. 

8.  When,  in  consideration  of  $5;000  00,  A  contracted,  in  Febn«|^ 
1864,  to  deliver  to  B,  by  the  25th  of  December,  1864,  sizthoosiBdlil 
hundred  and  seventy-eight  pounds  of  cotton  ;  and  it  was  in  proof  M 
before  the  action  was  brought,  cotton  was  worth  from  eighteen  toiK^ 
cents  per  pound,  United  States  currency,  and  the  jury  fonnd  $l|151l|c 
for  the  plaintiff:  Held,  that  it  was.  error  in  the  Court  below  to  p^k 


a  new  trial. 


Scaling  Ordinance.      Charge  of  Court.      Before  Ji 
GfiEEN.     Newton  Superior  Court.     September  Ternii  II 

H.  and  T.  M.  White  sued  Lee  upon  a  paper  as  foUoivs: 

''Received  of  H.  and  T.  M.  White  $5,000  00,  for  which  lam t0l 
liver  them  cotton,  at  seventy-six  cents  per  pound,  amounting  toi 
thousand  five  hundred  and  seventy- eight  pounds,  the  cotton  to  be 
by  me  in  cotton  bagging  and  cotton  rope,  said  cotton  to  be  deliveni< 
or  before  the  25th  of  December  next.    February  24th,  1864. 

AUOUSTUB  H.  LOi"^ 

The  defense  was  that  the  amount  should  be  scnled, 
the  Ordinance  of  1865.     After  the  paper  was  read  in 
denoe^  Hugh  White  testified,  that,  at  the  date  of  the 
tract,  Confederate  money  was  worth,  in  gold,  twenty  fox* 
that  afterwards,  in  the  summer  of  1864,  Lee  said  he 
ready  to  begin  ginning  and  delivering  the  cotton^  and 
ness  replied,  '^all  right ;"  that  at  that  time  there  ma 
apprehension  that  cotton  would  be  destroyed  by  F( 


i 
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liders;  that  the  cotton  was  not  delivered ;  that  in  the  fall  of 
B65,  Lee  asked  him  if  they  would  insist  upon  all  the  cotton; 
e  asked  Lee  how  much  he  was  willing  to  deliver?  and  upon 
k  replying  that  he  would  deliver  two-thirds  of  it  by  Christ- 
US,  witness  agreed  to  accept  it  as  in  full ;  he  did  not  de- 
im,  and  witness  speaking  of  suing  him,  Lee  replied,  that  he 
nmid  keep  him  out  of  every  dollar  he  could;  cotton  in  the 
titer  part  of  1865  was  worth  forty  cents  per  pound,  United 
UkB  currency.  Plaintiff  showed  that  cottbn  was  worth 
1  00  per  pound,  in  the  summer  of  1864,  in  Confederate 
Dtien^,  and  went  down  to  sixty  cents,  during  that  y^ar, 
Imk  being  much  apprehension  of  raids ;  and  in  December, 
864,  Confederate  money  went  down  to  thirty-five  for  one  of 
M;  that  afler  the  war,  during  1865,  cotton  brought  about 
l|{hteen  cents  in  gold,  or  forty-two  cents  in  greenbacks. 
Lee,  for  himself,  testified  that  the  paper  was  given  for 
^000  00  of  Confederate  currency,  borrowed  to  pay  for  some 
ttid  in  Alabama,  but  the  party  refused  to  accept  it,  and  the 
vmqr  perished  on  his  hands;  that  when  he  talked  with 
logh  White,  (November,  1864,)  he  wished  to  deliver  the 
OttoQ,  but  White  said  he  was  afraid  of  raiders,  and  told  him 
' keep  the  cotton  till  called  for;  cotton  was  then  of  little 
iloe,  because  of  said  danger;  it  was  not  ginned  till  the  fall 
f  1865;  Lee  sold  it,  after  the  war,  for  from  thirty-three  to 
iirty-eight  cents  per  pound,  and  never  offered  the  money  to 
hintiffs..  Hugh  White,  re-introduced,  denied  positively 
iving  refusetl  to  receive  the  cotton,  in  1864,  or  at  any  other 
me. 

Defendant's  counsel  then  moved  to  rule  out  the  evidence  as 
I  the  value  of  cotton,  after  the  maturity  of  th§.  paper,  but 
le Court  would  not  do  so.  After  repeating  to  the  jury  the 
rdinance  of  1865,  the  Judge  charged  them,  that  if  it  were  a 
)o&derate  contract,  it  should  receive  an  equitable  construe- 
to  and  was  subject  to  be  scaled,  according  to  the  gold  or  in- 
bsic  value  of  the  Confederate  money,  at  the  time  of  the 
in,  or  at  the  maturity  of  the  paper,  with  interest  from  that 
tturity,  or  that  they  could  find  the  value  of  the  cotton  at 
renty-six  cents  per  pound,  and  then  ascertain  the  gold  yahi^ 
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thereof,  according  to  the  evidence  submitted,  etc.  Thejniy 
found  for  the  plaintiffs  $1,161  15,  with  interest  from  the 
1st  of  December,  1865,  and  costs. 

Defendant's  counsel  moved  for  a  new  trial,  upon  the  groondi 
that  the  Court  erred  in  not  ruling  out  said  evidence,  as  to  die 
value  of  cotton,  after  the  maturity  of  the  paper,  and  beeann 
the  verdict  was  contrary  to  law,  to  evidence  and  the  chaige 
of  the  Court.  The  new  trial  was  granted,  and  that  is  assignei 
as  error. 

J.  J.  Floyd,  for  plaintiffs  in  error. 

D.  F.  Hammond,  for  defendant,  cited  9th  (xa.  B.,  408; 
10th,  389;  21st,  384;  36th,  652;  Irwin's  Cdie,  sectta; 
2732. 

McCay,  J. 

1.  We  think  the  Court  erred  in  granting  a  new  trial  ii' 
this  case.  Perhaps  it  is  true  that  the  jury  found  contrary  Ii 
the  charge,  but  it  does  not  necessarily  follow,  that,  for  ddlj 
reason,  the  verdict  ought  to  be  set  aside. 

2.  We  think  the  Court  erred  in  the  charge.     This  was 
a  promissory  note.     It  was  an  agreement,  in  consideration 
$5,000  00,  to  deliver  to  the  plaintiff,  by  a  certain  fixed 
six  thousand  five  hundred  and  seventy-eight  pounds  of 
ton,  and  the  action  is  for  a  breach  of  that  contract, 
narily,  the  measure  of  damages,  in  such  cases,  is  not  the 
of  the  cotton,  at  the  time  it  was  to  be  delivered,  as  is  the 
in  promisory  notes,  payable  in  specifics,  but  the  loss 
has  accrued  to  the  plaintiff,  by  the  breach  of  the 
and  a  jury,  in  estimating  such  damages  may  take  into 
sideration  the  value  of  the  property,  at  any  time,  before 
is  brought,  especially  as  the  money  was  here  paid  in 
vance.     But  this  is  a  Confederate  contract,  and  has  te 
consideration  Confederate  money,  and  falls,  therefore, 
the  Ordinance  of  1865.     And,  in  considering  the 
the  jury  have  a  right,  under  that  Ordinance,  to  ooofflder 
value  of  the  consideration,  at  the  date  of  the  conteust^  it 


ATLANTA,  DECEMBER  TERM,  1869.       269 

at . 

Hatfield  ei  al.,  vs.  Mc^horter. 

natarity  of  the  contract,  and  at  anj  time,  and  the  value  of 
ibe  cotton  at  any  time,  and  to  find  a  verdict  according  to  the 
iqnities  of  the  case.  Under  this  rule^  we  think;  the  verdict, 
^gb  not  entirely  satisfactorily,  may  be  supported.  As  was 
vnadced  by  Judge  Walker,  in  Cherry  vs.  Walker ^  36dA  Geor- 
rid  JIeporto,329)  ^'thejury,  in  these  cases  has  more  than  ordina- 
^discretion/'  Very  few  contracts,  made  during  the  late  war 
■n  be  reduced  to  any  certain  rule ;  men  so  universally  acted 
inder  a  delusion,  that  each  case  must  stand  pretty  much  on 
Ibowd  circumstances. 

3.  Considering  that,  under  the  strict  rules,  of  law,  the 
>lamti£r,  in  this  case,  was  entitled  to  have  the  value  of  the 
NMm,  at  any  time  before  suit  is  brought,  and  that  it  is  only 
ndtf  the  Ordinance  that  this  hard  measure  of  damages  is 
iikeo  off  from  the  defendant,  we  think  he  ought  to  be  satis- 
led,  ander  all  the  facts  of  the  case,  with  the  verdict. 

Judgment  reversed. 


WnuAM  I.  Hatfield  ei  aL,  plaintiffs  in  error,  va,  Wil- 
liam D.  McWhorter,  defendant  in  error. 

I*  A  bni  was  filed  by  M.,  alleging  as  follows :  In  the  spring  of  1864,  D. 
^ttposited  with  him  thirty  boxes  of  tobacco  for  safe  keeping^  which  was 
pUcedinthe  possession  of  F.,  his  father-in-law:  that  in  the  spring  of 

^  18K  D.  gave  to  H.  an  order  on  complainant  for  that  tobacco,  which 
vu  presented  to  F.,  in  the  absence  of  complainant,  who  delivered  the 
lobicco  to  H.,  and  took  up  D.'s  order  on  complainant.  The  next  day 
^ftttthe  tobacco  had  been  delivered  by  F.  to  H.,  complainant  met  H., 
^  informed  him  of  the  transaction,  and  requested  complainant  to 
^•ke,charge  of  the  tobacco,  (which  still  remained  at  the  house  of  F.,) 

'  •odgell  the  same  for  him,  to  which  complainant  assented.    In  June, 

,  1865,  complainant  sold  the  tobacco  for  forty  cents  per  pound  in  specie. 
AjKHit  two  months  after  giving  the  order  to  complainant  to  deliver  the 
^^^'•cco  to  H.,  D.  revoked  that  order,  in  writing,  having  previously 

.:  *ade  a  verbal  revocation,  at  what  time  it  does  not  appear,  but  the 
^plaJoant  alleges  that  the  verbal  revocation  was  made  beforCf  and 
^  written  revocation  after,  the  sale  of  the  tobacco  by  him  as  the 
H^t  of  H.  The  complainant  also  alleges  that  he  had  formed  a  co- 
P^nership  with  H.,  and  also  had  formed  a  copartnership  with  S.,  by 
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which  he  was  to  purchase  tobacco,  and  forward  the  same  to  then  fat 
sale  on  joint  account.  It  is  also  charged  in  the  bill,  that  H.  ud  8. 
formed  a  copartnership,  by  which  they  were  to  ship  North  andMlltk 
tobacco  which  should  be  forwarded  to  them,  or  either  of  thembyeoB- 
plainant  ;  that  H.  &  S.  did  ship  fourteen  boxes  of  tobacco  delivoei 
to  them  by  complainant,  and  sold  the  same  for  $1,400  00,  United  StatM 
currency,  and  have  not  accounted  to  him  for  any  part  thereof,  norhM 
either  of  them.  H.  has  instituted  suit  against  the  complainant  for  tk 
thirty  boxes  of  tobacco  sold  by  him  as  the  agent  of  H.,  and  thepnyir 
of  the  complainant  is,  that  D.  and  H.  may  interplead  with  eachotkff 
as  to  the  title  of  the  thirty  boxes  of  tobacco,  and  if  it  shall  be  deddii 
to  belong  to  D.,  that  he  be  decreed  to  pay  the  value  thereof  to  Uir 
but  that,  if  it  shall  be  decided  to  belong  to  H.,  then  that  H.  iIhB 
account  with  him  for  his  share  of  the  fourteen  boxes  of  tobacco  teU 
by  II.  &  S.,  and  that  the  same  be  credited  on  the  claim  whick  Eb 
prosecuting  against  him,  or  allowed  as  a  set-off  against  that  demiii 
There  was  a  general  demurrer  to  this  bill  for  want  of  equity,  vUlk 
was  overruled  :  Ifel^t  that  the  complainant  does  not  maketochacHi^ 
by  his  as  bill  entitles  him  to  maintain  it  in  a  Court  of  Equity  a>  a  bS*-; 
interpleader :  First,  because  he  is  not  an  innocent  stakeholder  betMKj 
the  parties  as  to  the  tobacco,  for  if  D.  gave  an  order  to  him  toddNir 
it  to  H.,  and  he  did  so  deliver  it,  and  aflerwards  sold  the  tobaceo  ai  A>| 
agent  of  H.,  then  the  title  to  the  tobacco  was  in  H.,  and  the  compltf^i 
ant  can  protect  himself  against  the  claim  of  D.,  by  showing  hisorfil 
to  deliver  the  tobacco  to  H.  as  the  bailee  of  D.  Second,  if  the  etf^ 
plainant,  as  the  bailee  of  D.,  wrongfully  delivered  the  tobacco  to  A 
then  the  Court  will  not  aid  him  to  require  the  parties  to  intctpM 
regard  to  a  state  of  things  which  he  has  brought  aboat  by  his  owa 
conduct. 

2.  Held  farther  J  that  although  the  complainant's  bill  cannot  be  mainl 
as  a  bill  of  interpleader,  yet,  as  there  are  other  gronnds  for 
relief  stated,  in  regard  to  the  partnership  claims,  in  the  adjostBii>| 
which  a  Court  of  Equity  can  afford  more  adequate  relief  than  a 
of  Law,  the  general  demurrer  to  the  whole  bill  for  want  of  eqni^ 
properly  overruled  by  the  Court  below. 

Partnership.  Interpleading.  Before  Judge  KiBBT.  Wl 
er  Superior  Court.     September  Term,  1869. 

McWliorter's  bill  made  the  following  case :    In 
and  Hatfield  formed  a  partnership,  by  which  each 
furnish  an  equal    sum  of   Confederate  currencyi 
McWhorter  was  to  buy  tobacco  in  the  lines  of  the 
rate  States  army,  and  deliver  it  to  Hatfield  in  the  lii 
the  United  States  army,  and  he  was  to  sell  it  for  Ui 


ATLANTA,  DECEMBER  TERM,  1869.   271 

Hatfield  et  ol.,  vs.  McWhorter. 

States  carreDcy,  and  the  loss  or  profits  were  to  be  shared  hy 
Aem  equally.  About  the  same  time  he  entered  into  a  part- 
aeohip  for  the  same  purpose  with  William  B.  Simmona  on 
tke  same  terms,  and  soon  afler  this,  Hatfield  and  Simmons 
Ivmed  a  partnership  by  which  they -were  to  co-operate  in 
Rewarding  the  tobacco  northward,  and  share  the  profits 
•qoally  between  themselves.  He  invested  $10,000  00  in 
"Oonfederate  currency,  of  which  Hatfield  furnished  half,  and 
fl,000  00,  of  which  Simmons  furnished  half,  in  tobacco,  on 
;ammnt  of  his  said  firms  respectively.  He  got  through  the 
.lines  fourteen  boxes  of  tobacco,  and  delivered  them  to  Hat- 
iUd  &  Simmons  jointly ;  these  weighed  about  fifleen  hun- 
fed  pounds,  and  cost  $7,000  00  in  Confederate  currency. 
^  the  remainder  of  the  tobacco  bought  by  him  for  said  two 
'"imBf  ten  boxes,  costing  $5,000  00  in  Confederate  currency, 
i^oe  deposited  at  the  appointed  place  of  delivery,  but  were 
^tten  by  Federal  soldiers,  or  some  other  unauthorized  per- 
'ioDB,  before  Hatfield  &  Simmons  got  possession  of  them ; 
.^{lit  other  boxes,  which  cost  $4,000  00  in  Qonfederate  cur- 
iewy,  could  not  be  gotten  through  the  lines,  and  fearing  its 
hn  by  reason  of  the  approach  of  the  Federal  army,  he  sold 
tfccm  for  $7,000  00  in  Confederate  currency,  in  January, 
1865,  and  this  sum  became  worthless  by  the  fall  of  the  Con- 
iederaqr,  before  he  could  reinvest  it. 

Hatfield  &  Simmons  sent  said  fourteen  boxes  to  Chatta- 
inqga,  Tennessee,  and  sold  it  for  $1,400  00  in  United  States 
tBirency,  but  never  pa^d  him  any  part  thereof.  In  the  spring 
tf  1864,  Seaborn  Disheroon  left  with  him  for  safe  keeping 
vhmt  thirty  boxes  of  tobacco,  and  he  stored  it  with  his 
ttier-in-law,  Freeman.  About  a  year  afterwards,  Dishe- 
■oon  gave  Hatfield  an  order  on  McWhorter  for  this  last  lot 
^tobacco;  Hatfield  presented  the  order  to  Freeman,  and  he 
'without  any  authority  or  agency  to  do  so,  took  the  order  and 
^peed  to  hold  this  tobacco  for  Hatfield.  Next  day  Hatfield 
^  McWhorter,  told  him  of  said  transaction,  and  requested 
Vqi  to  take  charge  of  this  tobacco,  and  sell  it  for  him,  Hat- 
Hi,  and  McWhorter  agreed  to  do  so.  In  June,  1865, 
(oWborter  sold  this  tobacco  for  forty  cents  per  pound,  mak- 
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ing  $258  40^  in  specie ;  all  of  this  price  he  collected  except 
$80  00^  which  he  may  yet  collect.  Before  this  sale,  Dishe-. 
roon  verbally  revoked  his  said  order,  and  after  the  sale,  re- 
voked it  in  writing. 

In  1867,  Hatfield  sued  McWhorter  for  the  value  of  thk 
last  lot  of  tobacco,  and  his  suit  is  still  pending  in  8aidooiiiil7i 
and  Disheroon  threatens  also  to  sue  him  therefor.  McW1kn> 
ter  is  ready  and  willing  to  pay  either  the  amount  last  afim- 
said,  with  this  reservation,  that  if  he  ought  to  pay  HatfieU 
he  wishes  to  count  that  sum  against  his  part  of  the  profitarf 
his  and  Hatfield's  partnership,  and  says  that  he  does  not 
know  which  to  pay,  ^nd  fears  that  if  he  pays  one  he  may  bl 
compelled  to  pay  the  other. 

For  these  reasons  he  ]prayed  that  Hatfield  and  DisbenNi 

should  interplead  as  to  this  last  lot  of  tobacco,  and  eeaae  H 

sue  him  on  account  thereof,  and  if  it  be  decreed  that  heoogli: 

to  pay  Hatfield,  that  the  amount  should  be  credited  oni  wUtq 

Hatfield  owes  him,  by  reason  of  the  premises  aforesaid,  fltl 

for  such  otlier  relief  as  the  Court  may  think  equitable.   Ul^ 

injunction  was  granted.     The  defendants  demurred  to  tht^ 

bill  for  want  of  equity.     The  demurrer  was  overruled.   TWi 

is  assigned  as  error.  i 

I 
W.  Akin,  for  plaintiff  in  error. 

C.  D.  McCuTCHEN,  D.  C.  Sutton,  for  defendants  in 

Warner,  J. 

1.  The  complainant  does  not  make  such  a  case  by  his 
as  entitles  him,  in  our  judgment,  to  maintain  it  as  a  lm\ 
interpleader.     First,  because  he  is  not  an  innocent 
holder,  between  the  parties,  of  the  tobacco.     If  Jiu 
gave  an  order  to  him  to  deliver  it  to  Hatfield,  and  he 
deliver  it,  and  afterwards  sold  the  tobacco  as  the 
Hatfield,  then  the  title  to  it  was  in  Hatfield,  undff 
order  of  Disheroon  to  deliver  it  to  him,  and  he  sold 
bacco  as  the  agent  of  Hatfield,  and  can  protect  himself 
Disheroon's  claim  under  his  order  to  deliver  it  to 
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d|  if  the  complainanty  as  the  bailee  of  Disheroon^  did 
Ave  any  aathority  from  him  to  deliver  the  tobacco  to 
&Id,  and  he  wrongfully  delivered  it  to  him^  and  then 
possession  of  the  tobacco  as  the  property  of  Hatfield, 
the  Court  will  not  assist  him  to  require  the  parties  to 
tlead  in  regard  to  a  state  of  facts  which  he  has  brought 
by  his  own  misconduct :  Tyu%  &  Beall  vs.  Rusty  Hth 
fia  Reports,  574, 

Although  the  complainant  cannot  maintain  his  bill  as  a 
F  interpleader,  yet,  as  there  are  other  grounds  for  equi- 
relief  in  regard  to  the  partnership  claims,  in  the  adjust^ 
of  which  a  court  of  equity  can  afford  more  adequate  ^ 
than  a  court  of  law,  and  that  Court  having  first  taken 
iction  of  the  subject  matter  in  controversy  between  the 
8,  it  will  be  allowed  to  retain  it  for  the  purpose  of  doing 
ind  complete  justice  between  them,  and  a  general  de- 
ar to  the  whole  bill  was  properly  overruled:  Code, 
08  3040,  3041. 
t  the  judgment  of  the  Court  below  be  affirmed. 


JsP.  Chisolm,  plaintiff  in  error,  i^s.  Wade  S.  Cothran, 
et.  al,j  defendants  in  error. 

an  award  has  been  made  by  arbitrators,  and  copies  thereof  are  fiir- 
jed  to  each  of  the  parties,  they  may  i;eturn  the  award  to  the  next 
«rior  Court,  commenced  and  held  in  the  county,  after  the  award  is 
it,  whether  the  same  is  a  Regular  or  Adjourned  Term  of  the  Court, 
the  same  may  be  entered  on  the  minutes  of  said  Court ;  and  the  com- 
ilty  that  the  award  was  entered  on  the  minutes  of  the  Superior  Court 
|l  AcQoiimed  Term  thereof,  is  not  well  founded,  the  more  especially 
pl  ease,  as  the  complaining  party  notified  his  adversary  that  he 

liOe  his  objections  to  the  award  at  the  AdjoumedTerm  of  the  Court, 
below  erred  in  not  sustaining  the  demurrer  to  the  objections 

I4nrard,  on  the  ground  that  the  same  were  not  made  on  the  oath 
objecting  to  the  same,  as  required  by  the  4184th  section 

Practice.    Construction  of  Statutes.    Before 
Floyd  Superior  Court.      July  Adjourned 
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In  June^  1866^  Chisolm  agreed  with  Cothran  and  A. 
Smith,  to  submit  to  arbitration  a  controversy  which  he ! 
with  them,  concerning  certain  cotton.  The  Janjiary  Te 
1867,  of  Floyd  Superior  Court,  was  adjourned  till  io  A| 
1867.  On  the  9th  of  February,  1867,  the  arbitrators  h< 
the  cause  and  made  an  award,  and  gave  to  each  of  the  pai 
a  copy  of  it.  On  the  17th  of  April,  before  said  Adjotu 
Term  convened ;  counsel  of  Cothran  &  Smith  gave  wri 
notice  to  Chisolm's  counsel,  that,  at  the  then  approaclung 
journed  Term,  they  would  object  to  judgment  upon 
award,  and  move  to  vacate  it,  upon  grounds  stated  in 
notice.  When  the  Adjourned  Term  met,  and  said  cause 
called,  in  its  order  on  the  motion  docket,  on  the  22( 
of  April,  1867,  said  award  was  entered  upon  the  minuti 
the  Court,  in  presence  of  counsel  of  Cothran  &  Smith, 
the  22d  of  April,  1867,  said  counsel  for  Cothran  &  & 
filed  certain  objections  to  said  award)  and  they  were  enl 
upon  the  minuter  of  said  Court.  These  objections  weie 
verified.  On  the  24th  of  April,  1867.  Chisolm's  ooa 
entered  up  a  judgment  against  Cothran  &  Smith  for 
amount  found  in  his  favor,  against  them,  by  said  award. 
Afterwards,  in  May,  1867,  Cothran  &  Smith  made 
.  davit  to  said  objections,  but  it  was  conceded  in  the  argnfl 
that  this  was  after  said  Term  adjourned.  At  the  July 
journed  Term  of  said  Court,  Chisolm's  counsel  dernum 
said  objections,  because  they  were  not  made  at  the  Jam 
Adjourned  Term,  and  because  they  were  insufficient  in  i 
The  Court  below  overruled  the  demurrer,  and  ordered! 
to  be  had  on  said  objections,  this  is  assigned  as  error.  (Ab 
Court  did  not  pass  upon  the  merits  of  the  objections,  the; 
immaterial  here.) 

Prijjtup  &  FoucHE,  E.  N.  Broyles,  for  plainti 
error,  said  the  want  of  verification  at  April  Term  is  faH 
the  objections :  Irwin's  Code,  sec.  4184 ;  Sedg.  S.  &  G 
319,  322,  323,  and  note ;  8th  Ga.  R.,  521 ;  28tb,  27. 
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Skith  &  Bbanham^  by  J.  W.  H.  Underwood,  for  de- 
idant,  replied,  the  objections  need  not  be  filed  till  the  ''next 
rm,"  after  the  award,  and  the  April  Adjourned  Term  was 
; the  next:  New  Code,  8e9tion8  3986,  3936,  3965,  4072; 
'enn,'*  includes  the  Adjourned  Term:  2  Burr  Die,  576; 
STatt's  R.,  200;  9  Ga.  R.,  407;  18th,  607. 

KTabker,  J. 

L  When  an  award  has  been  made  by  arbitrators,  and 

ies  thereof  furnished  each  of  the  parties,  as  provided  by  the 

13  section  of  the  Code,  they  may  return  the  award  to  the 

1  Superior  Court,  commenced  and  held  in  the  county,  after 

award  is  made,  whether  the  same  is  a  Regular  or  Ad- 

med  Term  of  the  Court,  and  the  same  may  be  entered  on 

minutes  of  said  Court.    The  complaint  in  this  case,  that 

award  was  entered  on  the  minutes  of  the  Superior  Court, 

in  Adjourned  Term  thereof,  is  not  well  founded,  because, 

complaining  party  notified  his  adversary  that  he  would 

bis  objections  to  the  award,  at  the  Adjourned  Term  of  the 

irf. 

I  When  either  party  to  an  award,  desires  to  attack  the  same, 
any  of  the  grounds  specified  in  the  4184  section  of  the 
te^  the  special  ground  of  attack  nfust  be  suggested  on  oath; 
I  the  Court  below  erred  in  not  sustaining  the  demurrer  to 
otgections  filed  to  the  award,  on  the  ground,  that  the  objec- 
|b  were  not  filed  under  oath,  as  required  by  the  Code. 
yt  the  judgment  of  the  Court  below  be  reversed. 


I- 
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Printup  vs.  Fort. 

D.  S.  Printup  et  al.,  plaintiffs  in  'error,  vs.  Wilua 

Fort,  defendant  in  error. 

1.  F.)  having  the^  control  of  certain  convicts,  hired  them  for  a 
fixed  price  per  day  to  B.,  who  represented  himself  as  a  mere  a| 
C.)  and  promised  that  himself  and  his  brother,  whom  he  repr 
as  agent  for  C,  would  see  to  it  that  a  correct  account  oft' 
should  be  kept,  and  the  brother  afterwards  became  a  partner 
in  ,the  hiring  of  the  convicts  from  the  State,  representing  that 
the  agent  of  C.  in  the  work  at  which  the  hands  were  to  be  eng 
a  fixed  salary,  one-half  of  which  he  agreed  should  go  to  F.  F 
bill  against  B.  and  his  brother,  and  others,  alleging  that  in  fad 
his  brother  were  not  agents  of  C,  but  were  acting  for  a  partne; 
which  they  were  themselves,  with  the  other  defendants,  were  m< 
charging  also  that  a  correct  account  of  the  days  the  convi 
worked  had  not  beea  kept,  and  that  the  brother  of  B.,  in  fact, 
salary,  but  was  a  partner,  and  praying  that  the  whole  cont 
treated  as  null,  in  consequence  of  the  fraud,  and  that  the  part 
be  compelled  to  account  to  him  for  the  profits  made  by  the  1 
the  convicts :  Hdd,  that,  as  under  the  charges  under  the  bi 
brother  was  a  partner  of  F.,  and  also  of  the  other  firm,  eqai 
jurisdiction  to  compel  a  discovery  of  the  true  number  of  di 
hands  had  worked,  and  an  account  therefor  according  to  the  0( 
as  well  as  to  compel  an  account  to  F.  from  the  firm  for  the  one 
the  salary  of  B.'s  brother  represented  himself  as  receiving. 

2.  Held  further,  That  as  it  did  not  appear  that  F.  had  been  defini 
the  contract  of  hiring  by  the  false  statements  of  B.  or  his  brother, 
been  induced  by  such  false  representations,  to  hire  the  conv 
less  than  he  would  otherwise  have  taken  for  them,  he  had  no  i 
have  the  contract  treated  as  null,  and  be  let  in  to  share  the 
which  the  partnership  of  B.  and  the  others  had  made  by  woil 
hands. 

Equity.    Partnership.     Before  Judge  KiRBY.    Flo; 
perior  Court.    July  Term,  1869. 

On  the  4th  of  May,  1868,  Daniel  S.  Printup,  as  agi 

E.  G.  Barney,  superintendent  for  contractors  of  the  1 
Kome  and  Dalton  Railroad,  and  Fort  entered  into  ai 
"memorandum  of  agreement,"  as  follows :  Fort  was  tol 
one  hundred  negro  men,  convicts  in  the  Georgia  B 
tiary,  sound  and  able-bodied,  capable  of  efficient  b 
grading  railroads,  or  other  hard  labor  at  which  thej 
be  put  on  said  railroad,  near  Cave  Spring,  Floyd  c 
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Georgia,  there  to  be  turned  over  to  Joseph  J.  Printup,  super- 
iaiendent  of  grading  at  that  point,  and  to  furnish  necessary 
gourds  for  them.  Barney  was  to  pay  Fort  forty-eight  cents 
fiir  each  day's  labor  by  each  hand,  furnish  all  rations  and 
other  food  for  the  hands  and  for  the  guards,  (as  many  as 
M?e,  if  necessary,)  to  furnish  necessary  overseers  and  fore- 
IMtt  to  direct  the  work.  All  other  things  necessary  for  the  safe 
beqiing,  health,  and  clothing  of  these  convicts,  were  to  be  fur- 
MUied  by  Fort ;  he  was  to  pay  for  the  transportation  to  said 
pobt.  He  was  to  receive  pay  for  first  month's,  or  twenty-six 
fkp^f  work,  ten  days  after  the  end  of  the  month,  and  the  subse- 
|MDt  settlemeqts  were  to  be  every  three  months  afler  the  first 
Hooth.  This  contract  was  to  last  twelve  months  from  the 
itfivery  of  said  convicts,  and  to  cover  one  hundred  convicts 
BTBiore. 

.  On  the  15th  of  June,  1868,  by  written  endorsement  on 
irid  memorandum,  Joseph  J.  Printup  agreed  to  become 
P|Qally  bound  and  interested  with  Fort  in  said  contract,  and 
■a  the  15th  of  June,  1868,  Fort  and  Joseph  J.  Printup 
ifped  another  agreement,  by  which  Joseph  J.  Printup  was 
inognized  as  equally  bound  and  interested  as  aforesaid,  and 
bf  and  in  all  other  contracts  made  in  reference  to  said  con- 
Keta  made  with  the  Governor  of  Georgia,  or  for  other  con- 
kietB  who  might  be  thereafter  received  or  contracted  for,  and 
fbrt  was  to  make  efforts  at  once  to  get  as  many  more  convicts 
kkeoould  on  the  same  or  better  terms;  Joseph  J.  Printup 
Mas  to  take  the  full  management  of  all  the  convicts  and  em- 
ikjees  with  them,  at  once,  and  to  pay  half  of  all  expenses 
bearred  or  to  be  incurred. 

In  June,  1869,  Fort  filed  a  bill  against  Daniel  S.  Printup, 
hileph  J.  Printup  and  William  Printup,  of  Georgia,  and  said 
mtney  and  A.  D,  Breed,  non-residents  of  this  State,  in 
Mlich  the  said  agreements  of  May  and  June,  1868,  were 
tMe  exhibits  A  and  B,  respectively,  and  containing  the  fol- 
ding charges  and  prayers: 

8ome  time  in  1868,  Daniel  S.  Printup,  then  a  director  of 
fHl  railroad,  and  his  said  brother,  Joseph  J^.,  contracted  with 
^rney,  the  general  agent  of  Breed,  or  with  Breed,  for  the 
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grading  of  said  railroad  from  Cave  Spring  to  RonieyGeoi]git, 
(grading  included  surfacing  and  ditching,)  at  a  certain  rate, 
which  paid,  or  was  to  pay,  immense  profits.  The  tenwof 
this  contract,  and  whether  made  with  one  or  both  of  the 
Printups,  Fort  does  not  know,  because  they  studiously  con- 
cealed its  existence  from  him.  On  the  4th  of  May,  1868, 
Daniel  S.,  pretending  to  be  Barney's  agent,  made  the  Hgn^ 
ment  of  that  date  aforesaid,  and  agreed  to  give  Fort  the  ben- 
efit of  another  contract,  with  one  Smith,  in  relation  to  convieb 
from  Alabama,  which,  among  other  things,  provided  pajik 
the  rate  of  $50  00  per  month  for  each  hand,  and  all  stod-* 
ades  and  quarters  to  be  erected  at  Barney's  expense,  aad- 
Barney  was  to  feed  the  guards.  Daniel  S.  insisting  on  mik* 
ing  a  memorandum  of  it,  exhibit  A  was  made  to  last  onif] 
till  the  terms  of  the  Alabama  contract  could  be  ascertaii 
and  then  the  full  contract  was  to  be  written  and  sh 
This  was  never  done. 

Joseph  J.  Printup  made  the  contract  of  15th  of  Ji 
1868,  for  the   benefit  of  himself,  Daniel  S.,  and 
brother,  William  Printup.     Both  of  these  contracts 
void,  because  fraudulently  made.     The  fraud  consisted 
this:     As  to  the  first,  Daniel  S.  pretended  he  was  acting 
agent  for  Barney,  and  Joseph  J.  was  only  superintendent! 
grading,  at  a  salary  of  $3,000  00,  whereas  Daniel  S.  Prii 
was  acting  for  himself  and  Joseph  J.,  he  or  Joseph  J.|' 
both,   being  contractors  for  the  work   which   said  m 
were  to  do,  and  they  studiously  concealed  that  fact  from 
The  same  concealment  and  fraud  existed  as  to  theoontnflli 
June,  1868,  in  which  all  three  of  the  Printups  were  ii 
csted.     Joseph  J.  induced  Fort  to  enter  into  this  last  ooni 
by  offering  to  give  him  half  of  said  salary,  and  promisii 
attend  to  all  the  business,  keep  the  books,  and  relieve 
from  all  trouble  in  the  premises,  and  by  inducing  the 
of  the  penitentiary  to  represent  to  Fort  that  it  was 
for  him  to  be  with  said  convicts.     As  another  indi 
thereto,  Daniel  S.  plied  Fort  with  glovring  pictoRB  of 
wealth  to  be  made  in  such  work  on  said  railroad.    8ap| 
he  was  contracting  with  parties  who  had  no  interest  in  < 
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ding  hiniy  he  entered  into  said  obligations  but  has  lately 
overed  that  they  were  contractors,  and  were  themselves 
eep  the  time  and  expenses  of  the  hands  which  they  hired 
1  hiiDy  and  that  Joseph  J.  was  not  working  for  any  sala- 
rhatever,  nor  has  Joseph  J.  paid  Fort  any  part  of  said 
tyi  nor  given  his  personal  attention  to  said  hands  since 
[art,  1868. 

n  the  12th  of  May,  1868,  Daniel  S.  and  Joseph  J.  took 
ge  of  said  one  hundred  hands,  and  of  another  hundred, 
sh  Fort  procured  the  Governor  to  hire  to  him  and  Joseph 
kbe  Governor  having  previously  promised  this  second  lot 
^ort  individually ;)  they  detailed  some  six  of  them  for 
M,  and  some  dozen  of  them  for  blacksmiths,  wagon 
ers,  boot  and  shoe  makers,  and  made  them  work  at  such 
pttion,  in  cooking  for  said  hands,  mending  the  wagons 
tools  of  said  Printups,  and  the  shoes  of  their  employers, 
le  mechanics  were  worth  $5  00  per  day,  and  yet  their 
.was  not  counted  in  the  accounts  with  Fort.  This  con- 
nI  from  the  12th  of  May  to  the  25th  of  October,  1868. 
officers  and  agents  of  said  road  deny  Fort  access  to  the 
9|  and  he  cannot  give. figures,  but  supposes  that  by  these 
lulent  contrivances  said  Printups  made,  say  $40,000  00 
its. 

se  contended  that  said  contracts  were  void  by  reason  of 
fiaods,  and  that,  therefore,  all  of  said  profits  belonged. 
libly  to  himself.  He  charged  that  the  Printups  were 
He  to  respond  to  so  large  a  demand,  and  that  the  other 
idants  resided  out  of  the  State. 
|l prayed  for  discovery  from  all  of  said  five  defendants, 

ig  all  of  said  charges,  the  operations  with  said  hands, 

earnings,  and  the  net  profits,  etc.,  prayed  that  Breed 

ley  be  enjoined  from  paying  the  Printups  anything 

accounts,  and  that  the  Printups  be  enjoined  from 

them,  and  that  he  should  have  a  decree  against 

ips  for  all  profits  made  by  them  in  the  premises. 

Aill   was  sanctioned.     Defendants   demurred  to  it, 

all  resolvable  into  these  two :     There  is  no 

tbt  bill|  and  it  is  multifarious,  or  if  Fort  was  enti- 
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tied  to  anything,  his  remedy  at  law  Was  complete  against  die 
several  parttcs  who  defrauded  him.  The  demurrer  wasovtf- 
raled,  and  that  is  assigned  as  error. 

Alexander  &  Wright,  R.  F.  Fouche,  WHiLUM  H. 
Dabney,  for  plaintiffs  in  error. 

Underwood  &  Rowell,  for  defendant  in  error. 

McCay,  J. 

The  bill  charges,  and  the  demurrer  admits,  that  in  &i  \ 
Joseph  Printup  was  one  of  a  partnership,  composed  of  hiOf  j 
self  and  the  other  defendants.  The  bill  also  charges tbtij 
Joseph  Printup  was  a  partner  with  complainant,  andasdl^^ 
case  is  stated  in  the  bill.  Fort  and  Joseph  Printup  oompoflUfi 
one  firm,  have  a  controversy  with  Joseph  Printup  and  kj 
other  defendants,  composing  together  another  firm, 
controversy  is  made  up  of  two  items :  First,  it  is 
that  Joseph  Printup,  and  his  partners  in  the  work,  owe 
and  Joseph  Printup,  for  one  thousand  days'  work.  Seood^j 
it  is  charged  that  Joseph  Printup,  representing  himself  i 
the  agent  of  Breed,  agreed  with  Fort  to  give  him  half 
salary  as  agent,  and  it  is  charged  that  in  making  this 
ment  he  was  acting  in  the  interests  of  the  firm. 

We  think  that  Fort  has  not  a  complete  remedy  at  Itwi 
which  to  get  his  individual  rights  against  the  partnerdii 
they  exist  with  reference  to  these  two  claims.    The  biU, 
this  reason,  has  equity  in  it,  and  it  was  proper  that  a, 
demaircr  to  the  bill  for  want  of  equity  should  have 
overruled. 

But  we  do  not  think  the  charges  in  the  bill  are  sol 
to  sustain  and  justify  the  prayer  of  the  bill  to  set  aside 
original  contract  as  a  fraud,  and  to  let  Fort  in  to  eliM^ 
profits  of  the  convicts  in  the  work.     As  we  understand 
bill,  it  contains  no  statements  amounting  to  a  charge  of  i 
in  Printup,  in  the  contract.     How,  when,  in  what  waji 
Fort  defrauded  in  the  eontract  f    He  acted,  it  is  tru^ 
a  mistake.     He  was  misled,  deceived  by  Danid 


/ 

ATLANTA,  DECEMBER  TERM,  1869.   281 

Printup  vs.  Fort. 

But  was  he  so  deceived  as  to  induce  him  to  make  a  less  favo- 
nble  ooDtract  for  himself  than  he  otherNyise  'would  have 
made?  Bid  he  agree  to  let  Printup,  the  agent,  have  the  con- 
victs at  a  cent  less  per  day  than  he  would  have  been  willing 
to  hire  them  for  to  Printup,  the  partner?  He  does  not  even 
so  say,  nor  does  he  state  a  fact  from  which  it  is  to  be  inferred. 
Bis  forty-eight  cents  per  day  seems,  as  far  as  the  bill  shows, 
■8  much  as  Fort  asked  for  the  convicts.  The  contract^  so  far 
BB  we  can  see,  is  not  different  from  what  it  would  have  been 
had  Daniel  Printup  appeared  and  contracted  as  a  partner. 
If  there  was  deceit  and  falsehood,  it  did  Fort  no  harm  in 
the  contract.  The  real  complaint  of  Fort  is,  that  the  con- 
Itict  has  not  been  kept  and  performed ;  that  Printup  has 
M  done  as  he  promised,  kept  a  correct  Recount  of  the  days 
tte^Dvicts  were  at  work.  For  this  breach  of  the  contract 
Sort  has  a  right  to  redress,  and  as  we  have  said,  he  may, 
Mder  the  charges  he  makes,  ask  a  Court  of  Equity  to  give 
Um  relief,  not  to  set  aside  the  contract,  as  to  which  he  was 
lot  misled,  but  as  to  its  enforcement,  in  which  he  has  been 
fleodved.  The  agreement  was,  that  Printup  should  keep  a 
iorrect  account,  and  the  bill  gives  the  belief  of  Fort  that 
iVintup  was  only  agent,  as  the  reason  why  Fort  trusted  this 
Mterto  him.  It  Printup  made  a  promise  he  has  not  per- 
iled, and  misled  Fort,  so  as  to  induce  him  to  trust  to  that 
lise,  Fort  has  a  right  to  recover  all  the  loss  he  has  suf- 
by  reason  of  the  promises  and  failures  of  Printup.  If 
that  deception,  it  has  resulted  that  less  days  have  been 
for  than  was  right,  for.  that  Fort  has  his  redress.  He 
fCntitled  to  the  price  agreed  upon  for  every  day  they  were 
work. 
But  to  permit  him  to  repudiate  the  contract  on  his  part, 
fceoome  a  sharer  in  the  enterprise,  is,  in  our  judgment, 
to  the  agreement.  Fort  agreed  upon  forty-eight 
per  -day.  It  does  not  appear  but  that  he  has  got  the 
'fer  the  time,  except  as  to  the  one  thousand  days,  just  as 
Mgned,  to-wit :  at  forty-eight  cents  per  day.  In  our 
tills  prayer  asks  entirely  too  much,  and  had  the 
other  equity,  we  would  have  felt  constrained  to  hold 

Li 
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it  demurrable.  But  as  we  have  said^  it  is  a  good  bill  fw  tbe 
purposes  we  bave  mentioned^  and  in  a  demurrer  to  the  whok 
bill  for  want  of  equity^  if  there  be  any  equity,  the  demamr 
is  not  good. 

Judgment  affirmed. 


! 


•1 

4 


Thomas  T.  Napier,  plaintiff  in  error,  vs.  Michael  Did- 

SON,  defendant  in  error. 

In  1858,  N.  sold  to  D.  certain  negro  slaves,  for  the  sum  of  $7f000  (N| 
$2,000  00  of  which  was  paid  at  the  time  of  sale,  the  purchaser  giraf 
his  promisory  notes  for  the  balance,  due  at  one,  two,  three,  and  far 
years  after  date  ;  to  secure  the  payment  of  which,  D.  executed  to  Hh 
a  mortgage  on  real  estate.     In  November,  1866,  that  mortgage  iM. 
foreclosed,  for  the  sum  of  $5,000  00,  principal,  and  $2,685  25,  ir' 
terest.     At  the  May  Term  of  the  Court,  1866,  D.,  the  defendant,  i^! 
peared  in  Court  and  made  a  motion  to  have  said  judgment  of  fbied^|; 
sure  opened  and  a  new  trial  had,  on  the  ground  that  the  defindtft] 
therein  was  unavoidably  absent  from  the  Court,  at  the  time  said  jn^T^j 
ment  of  foreclosure  of  the  mortgage  was  rendered,  as  provided  I9  tttf.  I 
Ordinance  of  1865,  and  that  the  plaintiff  was  indebted  to  the  defeoMv 
in  the  sum  of  $3,000  00,  besides  i|^terest,  which  should  be  credited 
said  mortgage  debt ;  and  the  prayer  of  the  defendant,  in  his  motioirr 
was,  that  this  latter  sum  might  be  set  off  against  the  plaintiff^idr- 
mand,  and,  in  the  meantime,  that  all  proceedings  be  stayed,  until  that, 
could  be  a  hearing  of  the  case.    The  Court  granted  the  order, 
for,  suspending  all  further  proceedings,  until  the  further  order  of  i 
Court.     This  was  the  state  of  things  when  the  Constitution  of  U 
was  adopted,  denying  to  the  Courts  of  this  State  jurisdiction  brant 
to  try  or  give  judgment  on,  or  enforce  any  debt,  the  consideratioii 
which  was  a  slave,  or  slaves.    The  Court  below  declined  to  take  ji 
diction  of  the  case,  for  any  purpose  whatever,  but  left  the  parties] 
as  they  stood,  in  regard  to  their  respective  rights,  when  the 
tion  of  1868  was  adopted.     Both  parties  excepted  to  the  decisioa* 
the  Court:  Held,  that  under  the  former  ruling  of  a  majority  of 
Court,  in  regard  to  debts  the  consideration  of  which  was  a  aUve, 
slaves,  the  judgment  of  the  Court  below  was  right,  and  shooldbei 
firmed. 

Constitutional  Law.     Slave  Debts.     Before  Judge  Pj 
BOTT.     Catoosa  Superior  Court.    August  Term,  1869. 
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On  the  2l8t  of  August,  1858,  Napier  sold  to  Dickson  slaves, 
$7,000  00,  $2,000  00  of  which  was  paid,  and  Dickson 
▼e  to  Napier  his  four  notes  for  $1,250  00  each,  due  one, 
x),  three,  and  four  years  after  date,  with  interest  from  date, 
id,  to  secure  these  notes,  gave  Napier  a  mortage  on  real 
tatein  said  county.  At  November  Term,  1865,  of  said 
OQrt,  a  rule  was  had,  absolutely  foreclosing  said  mortgage, 
ir  $5,000  00,  principal,  $2,685  24,  for  interest,  and  $7  50 
v  costs;  Napier  says  that  sum  was  and  is  due  on  said  notes, 
Dt  Dickson  denies  it.  At  May  Term,  1866,  Dickson  averred 
lathe  was  unavoidably  absent  from  said  November  Term, 
nd  that  such  rule  absolute  ought  not  to  have  been  taken, 
BCBQse  at  that  time  Napier  owed  him  for  rent  of  a  hotel,  for 
Ml,  1862,  1863,  $1,000  00,  and  for  a  lot  of  furniture, 
1^000  00;  that  Napier  could  not  pay  said  amount,  and 
ngred  that  said  rule  be  set  aside,  and  that  he  be  allowed  to 
!ttd  his  said  demand,  as  a  set-off  to  said  notes ;  and  he 
tBjed  for  a  supercedeas  of  said  rule,  pending  his  motion  for 
Bew  trial.  The  Court,  at  May  Term,  1866,  ordered  Napier 
show  cau^e  why  said  rule  should  not  be  set  aside,  etc.,  and 
^  ad  irUerim,  said  rule  should  be  stayed. 
This  motion  and  supercedeaa  still  pending,  the  Constitu* 
«!  of  Georgia,  of  1868,  became  of  force.  When  the  facts 
^  brought  to  the  attention  of  the  Court,  in  August,  1869, 
deeded  that  he  had  no  jurisdiction  of  the  matter,  under 
d  Constitution,  and  refused  to  have  anything  to  do  with  it. 
a  joint  bill  of  exceptions,  Napier  complains  that  the  Court 
bsed  to  hear  the  cause  and  remove  the  supercedeaa,  and 
ckson  complains  that  the  Court  should  have  granted  the 
w  trial,  and  then  have  allowed  him  a  judgment  for  his 
Dand  against  Napier. 

L  T.  Hacket,  C.  D.  McCutchen,  D.  A.  Walker,  for 
intiff  in  error. 

rViLLiAM  H.  Dabney,  for  defendant. 
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Warner,  J. 

Under  the  former  ruling  of  a  majority  of  this  Coart,  in    ; 
regard  to  debts,  the  consideration  of  which  was  a  slav«,or 
slaves,  the  judgment  of  the  Court  below  was  right,  and 
should  be  affirmed. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


John  Crawford,  plaintiff  in  error,  vs.  D.  S.  CantbeiXi 

guardian,  defendant  in  error. 

When  a  suit  was  brought  in  1861  against  a  principal  and  security,  andthl 
security  had  a  good  defense,  but  by  reason  of  his  attdrncy  havingfOH 
into  the  army,  and  by  reason  of  the  principal  having  also  gone  intothi 
army,  the  said  security  rested  under  the  belief  that  the  cause  would  art 
be  tried,  and  judgment  was,  nevertheless,  taken  without  the  knowliip[. 
of  the  security:  Held,  that  a  bill  in  equity  for  a  new  trial,  filed  viAia. 
twelve  months  after  the  adoption  of  the  Constitution  of  1868,  aodM^, 
ting  up  the  foregoing  facts  was  not  demurrable. 

Motion  to  set  aside  Judgment.     Laches.    Before  Jodgl; 
Parrott.     Gordon  Superior  Court    October  Term,  1881 

Crawford's  bill,  filed  in  February,  1869,  contained  thij 
following  averments  :  One  Phillips  was  elected  Clerk  of 
Court  of  Ordinary  of  Cass  (now  Bartow)  county  and 
him  to  become  one  of  the  securities  on  his  official  bond, 
ing   him  that  Lewis  Tumlin  would  also  stand  his 
Knowing  Tumlin's  wealth  and  prudence,   be  agreed  to 
with  Tumlin.     On  the  9th  of  May,  1849,  he  went  with 
lips  before  the  Justices  of  the  Inferior  Court  (whose  duly  i 
was  to  take  said  bond)  and  signed  the  bond,  as  a 
with   the    express    understanding   with   Phillips,  and 
Justices,  that  Tumlin,  who  ^as  absent,  was  to  sign  it 
or  he,  Crawford,  was  not  to  be  bound  by  his  signature, 
time  afterwards,  two  other  persons  signed  it  as  8ecuritieB|1 
Tumlin  never  did,   and  the  Justices  accepted  it  so  n| 
Crawford  never  knew  that  Tumlin  had  not  signed  the 
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'  that  the  other  persons  had,  till  in  1861,  when  a  suit  was 
iQght  on  said  bond,  in  favor  of  said  Cantrell  as  gaardian 
Hoses  Cantrell,  against  Phillips  and  his  secarities.  Craw- 
1  employed  his  son  to  defend  him  against  said  suit.  Se- 
ethe trial  term,  Phillips  and  Crawford's  son  were  both 
the  Confederate  army.  Crawford  was  told  that  the  ab- 
ce  of  Phillips  and  his  son,  in  the  army,  was  cause  for  said 
ise  to  be  continued.  He  was  very  old  and  infirm,  being 
ir  eighty  years  old,  and  lived  five  miles  from  the  Court 
186.  He,  therefore,  paid  no  attention  to  it.  He  heard 
ihing  more  about  it,  and  supposed  the  cause  had  been 
tied,  or  abandoned,  until  in  October,  1868,'  when  a  fi.fa.y 
inded  upon  a  judgment  which  had  been  obtaiined  against- 
illips,  and  his  seourities,  in  said  cause,  in  October,  1861, 
B  levied  upon  Crawford's  land.  One  of  the  co-securities, 
1  eaid  Phillips,  died  insolvent,  and  the  other  security  is 
olvent,  while  Tumlin  is  wealthy.  In  slaves,  and  other 
x»fied  property,  Crawford  lost  by  the  war,  and  without  his 
It,  $26,000  00.  He  prayed  for  injunction  against  said  ji, 
,and  that  said  judgment  might  be  set  aside,  and  a  new 
il  be  granted.  This  bill  was  demurred  to  for  want  of 
lity.  The  demurrer  was  sustained,  and  the  bill  was  dis- 
sed.    This  is  assigned  as  error. 

nr.  Akin  for  plaintiff  in  error,  said  the  bond  did  not  bind 
iwford,  because  Tumlin  did  not  sign  it :  6th  Ga,  R.,  202; 
h,  414 ;  3rd  Wend.  R.,  380 ;  and  that  he  gave  suflScient 
lose  for  not  defending. 

fViluAM  H.^Dabney,  for  defendant. 

tfcCAY,  J. 

[t  is  not  denied  but  that  the  complainant  sets  forth  a  good 
eose  to  the  debt  he  is  seeking  to  have  enjoined,  unless  he 
tso  slept  over  his  rights  as  that,  under  the  rules,  he  can- 
;  ask  for  the  interference  of  a  Court  of  Equity.  The  suit 
aw  was  brought  to  April  Term,  1861,  just  after  the  break- 
out of  the  war.     The  principal  defendant  went  into  the 


286         SUPREME  COUST  OF  GEORGIA. 

Buchanan  r*.  McDonald. 

—  _     _      -  -  —  , 

war,  that  summer;  at  any  rate,  he,  as  well  as  the  oomplun- 
ant's  sou,  whom  the  complaiuant  relied  on  to  put  in  his  de- 
fense, were  gone,  at  the  term  of  the  Court  when  the  judgmot 
was  obtained.  By  the  common  practice  of  the  Courte,  dior- 
ing  the  war,  as  we  all  know,  as  well  as  by  an  Act  of  tk 
Legislature  of  1861,  cases  so  situated,  were  continued,  tti 
matter  of  course.  And  so  strongly  was  the  L^islature  benk 
on  protecting  men  in  the  situation  of  the  principal  defendanti 
in  this  case,  that  iu  1865  an  Act  was  passed,  allowing  theOi 
within  twelve  months  aflcr  their  return  home,  to  enteral 
appeal  from  any  judgment  that  might  have  been  taken  agtinit 
th^  in  their  absence.  Act  of  1865.  We  think  Crawfiri 
had  a  right  to  believe  that  the  case  would  not  be  tried,  lal 
that  he  is  excusable  for  not  attending  the  Court  and  sedngto 
his  defense. 

It  is  said,  however,  that,  when  the  war  closed,  he  ooghtfti 
have  immediately  looked  after  it.  That  is  trae.  And  uait 
ordinary  circumstances,  such  laches  would  bar  his  rights  is  |. 
Court  of  Equity,  but  the  Constitution  of  1868,  in  adoptip|i 
and  ratifying  the  judgments  of  the  Courts  during  the  vdij 
expressly  provides  that  any  person,  agaiqst  whom  an  ill<^ 
judgment  was  taken  during  that  period,  shall  have  twdvjl 
months,  after  the  adoption  of  the  Constitution,  within  lAkfci 
to  seek  redress.  This  bill  was  filed,  within  that  time,  vi 
is  not,  therefore,  in  our  judgment  demurrable  for  this 

Judgment  reversed. 


James  Buchanan,  plaintiff  in  error,  w.  James  G.  V. 

Donald,  defendant  in  error. 

In  an  issue  formed  by  the*  plaintiff  against  the  sheriff,  controTertai|( 
truth  of  the  sheriff's  return,  the  burden  of  proof  is  npon  the 
and  he  has  a  right  to  open  and  conclude  the  argument  before  tiM  |i 
and  it  is  error  in  the  Court  to  give  that  right  to  the  sheriff. 

Order  of  Argument.    Rule  against  Sheriflf.     Before  Jl 
Pabbott.    Murray  Superior  Court    Ootober  TenD|  U 
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chaoan  was  sheriffy  and  McDonald  his  deputy.  Me- 
ld went  ont  of  office,  and  Buchanan,  in  April,  1869, 
ned  against  him  a  rule  nm,  requiring  him  to  show  cause 
he  should  not  pay  into  Court  the  amounts  called  for  by 
s  cost/,  fas.,  in  favor  of  the  officers  of  the  Court,  which 
ooald  had  had  for  collection,  while  he  was  in  office.  Mc- 
ild answered  that  he  had  not  levied  the/. /oa.,  because 
tanan  had  told  him  not  to  do  so,  etc.  This  answier  was  tra- 
d,  and  upon  the  trial  of  the  issue  there  was  evidence  intro- 
1  by  Buchanan  against  said  answer,  and  by  McDonald 
pport  of  it.  Buchanan's  counsel  began  to  argue  the 
I  before  the  jury,  when  McDonald's  counsel  objected, 
oding  that  he  had  the  right  to  begin  and  conclude  the 
nent  The  objection  was  sustained  by  the  Court,  and 
onald's  counsel  began  and  concluded  the  argument, 
iary  found  for  McDonald.  A  new  trial  was  moved  for, 
the  grounds  that  the  verdict  was  contrary  to  law  and 
edly  against  the  weight  of  the  evidence,  and  that  the 
t  erred  in  sustaining  said  objection.  The  new  trial  was 
3d,  and  of  that-complaint  is  made  here. 

J.  McCamy,  for  plaintiff  in  error,  as  to  the  order  of 
nent,  relied  upon :  9th  Ga.  R.,  206,  363 ;  24th,  211 ; 
286;  38th,  235;  32d,  111 ;  34th,  346,  and  sec.  3705, 
I's'Code. 

A.  "W.  Johnson,  for  defendant,  relied  upon  55th  C.  L. 
(Old  Eules.) 

£!ay,  J. 

3  are  clear  that  the  Court  erred  in  holding  that  the 
f  had  the  right  to  open  and  conclude  the  argument,  in 
ase.  True,  he  was  called  upon  to  show  cause,  and  if  the 
ion  for  argument  was  upon  the  rule  and  answer,  under 
rule  45,  of  the  Superior  Courts,  the  right  to  open  and 
ode  would  be  his.  But  this  is  an  issue  formed  upon  his 
ar.  He  answers,  under  oath,  as  an  officer  of  Court.  It 
8  upon  the  footing  of  a  return.     Prima  facie  it  was  to 
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be  taken  for  true.  The  plaintiff  undertook  to  controvert  h, 
to  show  that  it  was  untrue,  and  the  burden  of  proof  trasnpoQ 
him.  It  was  at  his  demand  that  the  case  was  for  trial,  and  it 
was  upon  him  to  show  that  the  sheriff's  answer  was  untne. 
Code,  section  3878. 

This  Court  has  decided  in  several  cases,  that  the  rigbtil 
open  and  conclude  in  a  question  turning  upon  evidence,  w 
4ipon  the  party  on  whom  the  burden  of  proof  rests;  andasfll 
burden  was  upon  the  plaintiff  in  this  issue,  we  hold  the  pliflh 
tiff  had  that  right,  and  it  was  error  in  the  Court  to  refiue  ib 
Nor  was  it  an  immaterial  error.     It  is  not  worth  whOetl: 
disguise  the  truth  or  to  conceal  from  ourselves  that  the  i^. 
to  open  and  conclude^  in  a  jury  trial,  is  of  prime  importanei  < 
The  right  to  open  is  important.     It  enables  the  party  tij 
give  direction  to  the  case,  very  often  to  choose  the  groanddi^ 
which  the  battle  shall  be  fought     And  the  right  to  oondoll^ 
is  more  important  still.     Even  in  fair  and  legitimate  argp* 
ment,  the  party  concluding  has  the  advantage  of  knowfl||; 
precisely  the  line  of  his  opponent,  and  therefore  of  dirot^^ 
ing  his  attention  to  it,  and  arraying  everything  in  thecM|'! 
that  fairly  illustrates  and  sustains  his  view  of  it. 

We  pass  no  judgment  on  the  facts.     We  simply  say 
the  plaintiff  was  at  a  disadvantage,  in  which  the  Court 
not  to  have  put  him.    Judgment  reversed. 


Elizabeth  A.  Taylor,  plaintiff  in  error,  tw.  Cabbql 

Cloud  et  al.y  defendants  in  error. 

It  is  a  good  ground  of  demurrer  to  a  bill  filed,  to  set  aside  a 
deed  to  land,  and  praying  possession  of  the  land,  that  it  ia  not  iiM' 
the  county  of  the  residence  of  the  defendant ;  and  it  does  BOt 
the  case  that  it  is  filed  in  the  county  where  the  land  lies,  and  tkit ' 
tenant  of  the  principal  defendant,  which  tenant  lives  on  the  lai4il 
also  made  defendant,  if  no  substantial  relief  is  sought  i^Bit  % 
tenant. 

Jurisdiction  of  Superior  Court.     Before  Judge  Pa] 
Catoosa  Superior  Court.    August  Term,  1869. 
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Elizabeth  A.  Taylor,  by  her  bill  filed  in  Catoosa  county, 
Hide  this  case:  In  1849,  she  made  an  ante-nuptial  contract 
rith  one  Fulcher,  whereby  they  were  to  marry,  but  her  prop- 
rtjr,  and  future  acquisitions,  were  to  be  hers  exclusively,  and 
Imd  married  him.  This  contract  was  legally  recorded.  Af- 
JTthe  marriage  she  entrusted  Fulcher  with  her  money,  etc., 
Jdi  a  request  that  he  should  buy  certain  land  in  Walker- 
low  Catoosa)  county,  Georgia;  he  bought  the  land,  but 
lok  the  conveyance  to  himself.  They  fook  possession  of  the 
nd,  and  improved  it  witl^  her  money.  In  1855  she  and 
Ucher  separated,  and  she  sued  him  for  a  divorce.  He  pro- 
Bled  to  sell  said  land  in*  1855,  and  then,  for  the  first  time, 
id  she  know  that  she  had  not  a  legal  title  to  it.  In  1856 
Boooveyed  it  to  his  brother,  pending  said  action  for  divorce, 
id  solely  to  defraud  her,  and  after  she  was  divorced,  and 
ler  she  had  notified  Cloud  of  the  facts,  and  that  the  land 
Pi  hers,  Cloud  bought  the  land  from  said  brother  in  April, 
168.  Because  of  her  solicitor  being  ignorant  of  the  facts, 
idispositioQ  was  made  of  said  land  when  her  divorce  was 
Bnted.  In  1856  a  judgment  was  obtained  against  her  hus- 
lld,  Fulcher,  and  in  July,  1858,  said  land  was  sold  under 
jjd  judgment,  and  Cloud  bought  it  at  sherifi^'s  sale  for  about 
poo  00.     She  married  Taylor  in  1859,  and  he  did  not  die 

1864.    During  her  coverture  the  Statute  of  Limitations 

not  run  against  her. 

Strange,  Strange  and  Robert  Campbell,  of 

county,  are  in  possession  of  said  land  as  Cloud's 
Its,  and  she  prayed  that  they  be  parties  defendant  to  the 
She  averred  that  Cloud  resided  in  "Walton  county, 
and  prayed  for  general  relief,  and  that  he  account 
r^fin:  the  rents,  issues  and  profits  of  said  land,  and  that 
ipelled  to  give  her  possession  of  it. 
bill  was  demurred  to,  upon  the  ground  that  it  con- 
no  equity,  and  that  there  was  no  jurisdiction  in  Ca- 
ity  against  Cloud,  against  whom  alone  any  decree 
lor.     The  Chancellor  sustained  the  demurrer,  and 
the  bill.    That  is  assigned  as  error. 

TOL.ZX*.— IS. 
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be  taken  for  true.     The  plaintiff  u' 
to  show  that  it  was  untrue,  and  tl      -v^  "n  <?rror,  said  thehus- 
liim.     It  was  at  his  demand  th-      .r.    Irw.  Code,  sec.  3158; 
was  upon  him  to  show  that       /'^;  and  so  did  Cloud,  who 
Code,  section  3878.  c'^de,  sec.  2303.     Catoosa  coim- 

This  Court  lias  decid*  y/ossession  is  prayed  against  the 
open  and  conclude  in  r  .rH'iu's  Code,  sec.  4121 ;  Smith  vs. 
upon  the  party  on  w*  ;/;  Bivins  vs.  Bivins,  37th  Ga.R., 
burden  was  upon  t)  ..^'cncral  relief  is  sufficient :  Storys  I4. 
tiff  had  that  righ  J's  Eq.  PL,  38;  14th  Ga.  R.,  525.  Aa 
Xorwas  it  an  '  c^bb's  Dig.,  563;  Act  of  1856;  Code, 
disguise  the  ♦ 

rpj       .  ,  ,     .     .;,f  defendants,  as  to  jurisdiction,  cited:  19th 

!•  .•..'j4th,  53:  and  as  to  lapse  of  time:  Irw. 's  Code, 

give  dir        ,.'        ^      '  ^ 

which      .  '-."^ 


is  mr 
me^ 

Y^        .  /ffld  nothing  in  this  record  distinguishing  it  from 
^  o(  Sinith  vs.  Jlrt/iviy  34^A  Georgia,  52.     That  was  a  bill 

•fj/fl  Lee  county,  where  the  land  was  situated,  agaioi 
f,.^n,  who  lived  in  ILicon  county.     The  bill,  as  docsth&i, 
^'up  that  Bryan's  deed  was  fraudulent,  and  it  prayed,  tf-J- 
1^  this,  i)OSsession  of  the  land,  and  an  account  of  therenlS 
^iid  profits.     Ikyan  was  in  jiossession  of  the  land  in  thilj 
£-ise  l>y  his  ^:crvants.     In  this  case  Cloud  is  in  possession  If 
Iiis  tenants.     In  both  cases  the  persons  in  possession  tftj 
privies  of  the  principal,  and  both  would  be  bound  by  a  W 
cree  ag^iinst  him.     If  the  defendants  here,  the  Stranges,  a»j 
Campbell,  are  in  fact  Mr.  Cloud's  tenants,  and  hold  thelandi 
such,  (and  so  the  bill  charges,)  a  decree  against  Cloud  wc 
fully  settle  the  whole  matter,  since  the  tenant  stands  in 
shoes  of  his  landlord,  and  must  take  his  fate>.     Xo  sul 
tial  relief  is  prayed  against  the  defendants  in  Catoosa  com 
They  have  no  interest  in  the  land,  excei)t  the  right  to 
it  under  their  principal,  and  when  his  rights  are  gone,  tl 
go  with  them. 
Our  Code,  and  the  Constitution  itself,  requires  bills  to 
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Trhich  one  of  the  defendants  resides, 
relief  is  prayed :     Constitution  of 
4:  Code,  sec.  4124. 
at  if  the  bill  set  up  that  the  tenants 
uot  dependant  ou  Cloud's  right,  as  that 
J  innocent  purchasers,  or  pretended  to  any 
ould  not  be  determined  by  a  decree  against 
*e.     Were  this  a  case  of  the  first  impression,  a 
al  might  be  said  in  favor  of  the  view  that  this  is 
y  an  action  involving  titles  to  land.     But  the  case  of 
fan  and  Smithy  and  the  case  of  Bimns  vs.  Bivina,  in  37th 
irgia,  346,  settle  that  question,  and  this  Court  is  bound 
those  decisions. 

itor  these  reasons  we  afiSrm  the  judgment  of  the  Court  in 
lainiDg  the  demurrer.     The  suit  ought  to  be  brought  in 
ooanty  of  Cloud's  residence.     Catoosa  has  no  jurisdiction 
be  case  made  by  the  bill. 
ndgment  affirmed. 


^  Stephenson,  plaintiff  in  error,  vs.  the  State   of 
Georgia,  defendant  in  error. 

• 

kror  in  the  Judge  of  tho  Superior  Court,  in  any  case,  civil  or  crimi- 
I  or  in  equity,  during  its  progress,  or  in  his  charge  to  the  jury,  to  ex- 
iii  er  intimate  his  opinion,  as  to  what  has  or  has  not  been  proved, 
^    to  the  gailt  of  the  accnsed. 

Trial.    Jury.     Remarks  by  Judge.     Before  Judge 
Bartow  Superior  Court.    September  Term,  1869. 

m  was  tried  and  convicted  of  a  misdemeanor,  in 
lawfully  carried  a  concealed  pistol.  The  evidence 
kimcnt,  was  as  follows :    One  Waters  testified, 

having  traveled  about  a  mile  in  company  with 
and  others,  Stephenson  and  a  negro  who  was 

into  a  difficulty,  and  defendant  drew  a  pistol  on 
Witness  did  not  see  him  draw  the  pistol  from  his 
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pocket ;  the  first  he  saw  of  it  was  when  Stephenson  was  poiDt- 
ing  it  at  the  negro.  The  negro  testified  that  Stephenson  threw 
two  stones  at  him,  and  then  threw  his  hand  under  his  ooit 
and  then  presented  the  pistol,  and  that  he  did  not  see  Stephen- 
son '^with  the  pistoP'  until  he  ^' drew  it  from  under  biR 
coat.'' 

The  Court  charged  the  jury,  among  other  things,  that  "if 
it  was  proved  that  the  witnesses  and  defendant  had  traveled 
some  distance  in  company,  and  the  witnesses,  during  that  time^ 
did  not  see  the  defendant  have  any  pistol,  until  defendant  WM 
pointing  it  at  another  person,  that  would  be  a  strong  ciraiB- 
stance  going  to  show  that  the  defendant  had,  previous  to 
drawing  said  pistol  and  pointing  it  at  a  person,  carried  aiii 
pistol  in  a  concealed  manner,  and  not  in  an  open  manneraA 
fully  exposed  to  view." 

A  new  trial  was  moved  for,  upon  the  grounds  thai  the 
verdict  was  contrary  to  law  and  evidence,  and  becaosesuil 
charge  was  contrary  to  law.     The  new  trial  was  refused,  and 
that  is  assigned  as  error,  on  said  grounds. 

W.  T.  WOPPORD,  by  W.  H.  Pritchett,  for  plaintiff  i 
error. 

■ 

C.  E.  Broyles,  Solicitor  General,  by  the  Seportar, 
&  WiKLE,  for  the  State. 

Brown,  C.  J. 

We  have  decided  the  only  point  in  this  record  in  lhe( 
of  PhiUipa  va,  Wdliams,  at  this  Term. 

Let  the  judgment  be  reversed  and  a  new  trial  be 


.  ATLANTA,  DECEMBER  TEBM,  1869.   293 

Eilgore  vs.  Beck. 

A.  EiLQOBEy  plaintiff  in  error,  v8  R.  T.  Beck  etcd.,  defend- 
ants in  error. 

• 

L  When  the  head  of  a  family  applied  to  the  Ordinary,  by  petition,  to  have 
a  homestead  let  apart  for  his  family,  under  section  2018  of  the  Code, 
accompanied  by  a  schedule  of  his  property ;  and  the  land  was  sold  at 
•heriff's  sale  pending  this  application ;  the  purchaser  at  such  sale, 
with  notice  that  such  application  was  pending,  took  the  property  under 
■eetioii2018  of  the  Code,  subject  to  the  incumbrance  of  the  homestead 
^whei  properly  laid  off. 

L  If  the  purchaser  is  proceeding  to  have  the  sheriff  turn  out  the  family, 
and  pat  him  in  possession,  and  the  head  of  the  family  has  acted  in 
good  fiuth,  and  with  reasonable  diligence,  for  the  purpose  of  having 
tiie  homestead  laid  off,  this  will,  under  section  8153  of  the  Code, 
Mtkonxe  the  Court  of  Chancery  to  interfere  by  injunction  to  restrain 
Ae  eviction  till  the  parties  can  be  fairly  heard,  and  their  rights  be  ad- 
jodinted.  And  if  the  Chancellor,  under  a  misapprehension  of  the 
^Itl  rights  of  the  family  has  dissolved  the  injunction,  and  directed  the 
iltttiff  to  proceed  to  turn  the  family  out  of  their  home,  this  Court  will 
^■tirlere  and  control  the  discretion  of  the  Court  below,  and  require  the 
lection  to  be  retained  tiU  the  hearing. 

Homestead.  Injunction.  Before  Judge  Parrott.  Mur- 
^y  Superior  Court.    October  Term,  1869. 

Kilgore's  bill  averred  as  follows :  On  the  2d  of  January, 
869,  he  filed  in  the  Ordinary's  oflGice  his  application  for  set- 
^g  apart  and  valuation  of  a  homestead,  under  section  2013 

Irwin's  Code,  said  application  and  papers  being  '^all 
Jht.'*  For  some  cause  unknown  to  Kilgore,  the  Ordinary 
^k  no  action  on  these  papers  until  the  23d  of  March,  1869. 
ilgore  had  counsel  attending  to  it,  and  supposed  that  it 
18  "all  right;"  the  homestead  claimed  was. sixty  acres  of 
id  out  of  the  one  hundred  and  sixty  acre  lot  owned  by  him, 
:ty  acres  being  the  sum  allowed  for  his  family  under  said 
rtion  of  the  Code.  On  the  5th  of  January,  1869,  Beck, 
i  sheriff  of  said  county,  by  virtue  of  a  fi.  fa,  in  favor  of 

B.  Morris  against  Kilgore,  sold  the  whole  of  said  lot  at 
eriff's  sale  to  J.  A.  R.  Hanks.  Kilgore  supposed  the 
eriff  sold  but  that  part  of  the  lot  not  claimed  by  him  as  a 
mestead.  On  the  23d  of  March,  1869,  Kilgore  learned 
ftt  Hanks  bought  the  whole  lot,  and  the  sheriff  is  about  to 
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dispossess  Kilgore's  family.  He  prayed  for  injancUo 
the  proceedings  to  set  apart  his  homestead  ooald  be 
pleted,  etc.     The  injunction  was  granted. 

The  sheriff  answered  that  on  the  9th  of  December  he  1 
on  the  whole  of  said  lot  under  said  fi.fa.f  advertised  it 
larly^  and  sold  all  of  it^  as  aforesaid^  to  Hanks  at  $85  (X 
made  a  deed  to  Hanks  &  Morris  for  the  whole  lot ;  thai 
aflerwards  ordered  him  to  put  one  McHan  in  possessioi 
he  was  proceeding  to  do  so ;  that  Kilgore  was  present  ] 
sale,  made  no  claim  of  any  exemption,  nor  did  the  a 
know  of  such  claim,  and  he  said  that  he  read  his  advi 
ment  of  the  whole  lot,  and  sold  the  whole  as  usual. 

Hanks  answered,  '^  that  so  far  as  he  recollects,  he  hm 
at  the  time  he  purchased  the  land,  ever  seen  said  petitio 
schedule,  or  that  he  has  yet  seen  the  same,  except  the  c 
attached  to  the  bill ;  he  denied  that  the  proceeding  ii 
taining  his  homestead  was  ''all  right,''  saying  that  neithei 
gore  nor  bis  counsel  applied  for  a  survey  and  plat  of  the 
claimed  as  a  homestead,  nor  was  the  application  madeac 
ing  to  the  Act  of  3d  of  October,  1868,  and  the  Ordinv, 
not  publish  the  notice  required  by  the  3d  section  of  that 
he  bought  the  same  for  himself  and  Morris.  He  said 
Kilgore  was  present,  or  at  least  in  town,  at  the  dmeo 
sale,  and  made  no  claim  of  any  exemption  at  said  time; 
he  and  Morris  were  anxious  to  rent  the  land  to  Kilgore 
a  message  to  him  to  that  effect,  but  Kilgore  refused  (o 
it,  and  several  weeks  afterwards,  they,  bona  fide,  8ol( 
land  to  McHan  on  the  21st  of  March,  1869. 

These  papers  were  submitted  to  the  Court  upon  a  o 
to  dissolve  the  injunction,  without  argument,  and  hediM 
the  injunction.    This  is  assigned  Ss  error. 

W.  liUFFMAN,  Johnson  &  McCamy,  for  plaintiff  in'c 
as  to  homestead,  cited:  Irwin's  Code,  sec.  2018;  14tl 
R,  272:  20th,  38;  22d,  165;  Cobb's  Dig.,  386, 388, 
inclusive;  Acts  1857,  64;  Acts  1859,  51;  1860,  36-7;  i 
Ga.  R,  531. 
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J.  A.  R  Hanks,  D.  A.  Walker,  for  defendants,  cited 
Irwin^s  Code,  sec.  3600.  If  McIIan's  title  be  not  good, 
Eilgore  can  eject  him,  and  therefore  has  complete  remedy  at 
kw:  5th  Ga.  R.,  576;  8th  Ga.,  118;  11th,  296.  Kilgore's 
lukes  defeats  his  equity:  14th  Ga.  Rep.,  271;  20th,  38; 
!»d,  165. 

Bbown,  C.  J. 

This  was  a  proceeding  to  have  a  homestead  laid  off  to  the 
bad  of  a  family,  under  section  2013  of  the  Code.  The 
^^licant  had  filed  a  petition  in  the  office  of  the  Ordinary, 
pnying  that  the  homestead  be  laid  off,  and  had  accompanied 
iwith  a  schedule  of  his  property.  This  was  done  but  a  few 
4i|f8  prior  to  the  day  of  sale,  and  the  survey  had  not  been 
mde  and  returned  when  the  land  was  sold  by  the  sheriff  for 
■tke  debts  of  the  head  of  the  family.  And  it  is  argued  that 
Ae  homestead,  under  this  section  of  the  Code,  must  now  be 
kid  off,  under  the  Act  of  3d  October,  1868,  just  as  the  home- 
ikul  provided  for  by  that  Act  is  laid  off,  and  that  it  is  lost 
^  the  family  if  all  the  requirements  of  that  Act  have  not 
(Ben  fully  complied  with  prior  to  the  sale  of  the  land  by  the 
ieriff,  iiiat  this  Act  repeals  section  2018  of  the  Code,  which 
^iii  these  words :  "  If,  from  any  cause,  the  land  exempt 
to  not  been  laid  off  when  the  remainder  is  offered  for  sale, 
Qtioe  being  given  of  the  fact,  the  purchaser  will  buy  subject 
l^tbe  incumbrance.'' 

lyfe  do  not  think  this  section  of  the  Code  is  repealed.  It 
Ifttes  to  the  same  subject-matter  as  is  embraced  in  the  Act 
LI868,  and  being  in  pari  mcdeinxiy  they  must  be  construed 
pfeiher,  and  if  they  can  be  reconciled,  both  must  stand. 
pone  seems  to  be  no  actual  conflict  between  them.     The  Act 

LA68  provides  how  the  homestead  shall  be  laid  off.     In 

the  applicant  was  moving  to  have  it  done,  but 

iff  proceeded  to  sell  the  propertj*"  while  the  applica- 

mi  pending,  and  section  2018  of  the  Code  says,  in  case 

not  been  laid  off,  the  purchaser  at  the  sheriff's  sale, 

Botioey  takes  the  land  subject  to  the  incumbrance  of  the 

Why  may  they  not  stand  together  ? 
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The  purchaser  at  sheriff's  sale  was  moving  to  have  tl» 
sheriff  turn  the  family  out  of  their  home^  and  put  him  or 
his  assignee  in  possession,  when  the  Chancellori  on  applior 
tion  to  him  by  bill,  granted  an  injunction  to  restrain  him. 
But  on  the  hearing,  after  notice  given  of  a  motion  for  thit 
purpose,  he  dissolved  the  injunction,  and  this  decision  18  com* 
plained  of.  Under  section  3153  of  the  Code,  the  Chanoelkr 
may  restrain  a  trespasser  if  the  injury  is  irreparable  in  dam- 
ages, or  the  trespasser  is  insolvent,  or  there  exists  other  c5r* 
cumatancesywhxch,  in  the  discretion  of  the  Court,  render  the 
interposition  of  this  writ  necessary  and  proper.  It  is  insisted, 
however,  that  the  action  of  the  sheriff  in  putting  the  pa^ 
chaser  in  possession  would  be  only  a  trespass,  admitting  tint 
the  family  still  have  the  right  to  their  home,  and  it  is  nid 
the  purqhaser  is  perfectly  able  to  respond  in  damages.  Hii  j 
may  be  very  true.  But  we  think  it  a  trespass  where  tiioBe 
"other  circumstances"  exist,  which  make  it  proper  ibr» 
Court  of  Equity  to  interfere  by  injunction.  We  can  note^ 
the  remedy  by  action  for  damages  would  be  as  adeqaatet»J 
such  case  as  by  injunction.  It  i&'  a  little  difficult  to  e^inui^i 
correctly  the  damages  which  should  be  adjudged  to  a  ptf^j 
whose  wife  and  children  have  been  illegally  thrown  ontudj 
expelled  from  their  home.  It  is  a  proper  case  for  the: 
straining  power  of  a  Court  of  Chancery,  if  they  have  a 
right  to  remain  there. 

There  is  some  conflict  in  this  case  as  to  the  foot  wl 
the  purchaser  Iiad  notice  at  or  before  the  sheriff's  sale, 
the  application  for  the  laying  off  the  homestead  was 
pending  in  the  Court  of  Ordinary.     In  his  answer  the 
chaser  states  that  he  had  rwt  seen  the  application,  to  the 
of  his  recollection,  but  he  does  not  state  that  he  had  no 
that  it  was  pending.     This  will  be  a  proper  subject  of  in^i 
on  the  trial. 

So  much  for  the  rights  of  these  parties.     Did  the 
err  in  dissolving  the  injunction,  and  directing  the 
dispossess  the  family  ? 

On  looking  through  this  record,  we  are  of  opinioo 
Judge  acted  under  the  belief  that  the  purchaser  got  a 


ATLANTA,  DECEMBER  TERM,  1869.   297 

Blivins  V8.  Johnson. 

tide  at  the  sheriff's  sale.  If  this  were  true,  it  was  proper 
to  dissolve  the  injunction.  But  under  our  construction  it 
mj  lam  out  on  the  trial  that  he  did  not.  If  not,  it  would 
be  A  great  hardship  to  permit  this  family  to  be  wrongfully 
nroed  out  of  house  and  home  under  color  of  legal  process. 
\n  view  of  all  the  circumstances  of  this  case,  we  think  the 
Fodge  should  have  held  up  the  injunction  till  the  hearing. 
Judgment  reversed. 


JORATHAN   Bltvins,  sheriff,  plaintiff  in  error,  V8,  O.  C. 

JoHN80N|  defendant  in  error. 

X  When  property  is  levied  on  to  satisfy  a  fi,  fa.y  and,  before  the  sale, 

&•  defendant  applies  to  the  Ordinary,  under  the  Act  of  1868,  for  a 

*  komeitead  in  the  property  levied  on,  ^he  property  is  subject  to  the 

\hnestead,  and  if  it  is  sold,  with  notice  of  the  application,  the  pur- 

tbaier  bays  it  with 'that  incnmbrance  upon  it. 
'  Where  a  sheriff  had  levied  upon  land,  and  before  the  sale  the  defend- 
^notified  him  that  subsequently  to  the  levy,  he  had  applied  to  the 
^  Ordinaiy  for  a  homestead  in  the  same,  and  the  sheriff  was  satisfied 
"4it  the  application  was  made  in  good  faith,  and,  after  seeking  legal 
^j^drice^  he  postponed  the  sale,  and  it  appeared  that  subsequently,  in 
l|Niniianceof  the^pplication,  all  the  land  was  set  apart,  as  a  homestead 
^  the  family  of  the  defendant,  under  the*statute :  Hdd,  that  whilst  it 
the  duty  of  the  sheriff  to  have  sold  the  land,  subject  to  the  home- 
yet,  as  the  proper  course  for  him  to  pursue,  was,  under  the  Act 
1^  1868,  Tery  doubtful,  no  construction  of  the  new  policy  of  the  State, 
the  satrject  of  homesteads,  having  then  been  made,  and  it  having 
aflSrmadvely  made  known  to  the  Court,  that  the  sheriff  had  acted 
I  food  &ith,  it  was  error  in  the  Court  to  hold  him  liable  for  the  plain- 
's debt,  in  a  rule  against  him  for  contempt,  in  not  obeying  the  pro- 
of the  Court. 

lestead.      Rule  against  Sheriff.     Decided  by  Judge 
Dade  Superior  Court.    November  Term,  1869. 

role  hy  Johnson  against  Blivlns,  as  sheriff,  the 

ftots  were  presented  to  the  Court :  On  the  1st  of 

1867|  one  Acuff  mortgaged  to  Johnson  certain  land 

ntjr,  to  secure  $514  00  due  by  him  to  Johnson ; 
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this  mortgage  was  foreclosed  at  May  Term,  1869,  of  siid 
Court;  fi.  fa.  issued  and  was  levied  oa  said  land,  inHiy, 
1869 ;  the  sheriff  had  advertised  the  property  for  sale,  waa^ 
on  the  1st  Tuesday  in  July,  1869,  crying  it  off,  and  after 
some  one  had  bid  $680  00  for  it,  A.cuff  produced  a  certifi- 
cate from  the  Ordinary  of  said  county,  that  he,  Acaff,  hid 
regularly  made  application  to  have  said  land  laid  offaodiet 
apart  as  his  homestead ;  thereupon  the  sheriff,  advised  bf  I 
lawyer,  and  believing  it  was  his  duty  so  to  do,  stopped  tke 
sale;  subsequently  the  land  was  laid  off,  and  set  ajtoirtai 
Acuff's  homestead. 

Upon  this  state  of  facts  the  Court  was  asked  for  a  rale  ab- 
solute against  said  sheriff,  requiring  him  to  pay  Johnson  thi- 
amount  of  his  mortgage^,  fa.,  and  granted  it.  This  aetioij 
of  the  Court  is  assigned  as  error. 

J.  A.  W.  Johnson,   plaintiff  in  error. 

E.  D.  Graham,  D.  A.  Walker,  for  defendant. 


McCay,  J. 

1.  It  is  true,  that  the  Homestead  Act  of  1868  doeBUOtiJ 
express  terms  provide  for  its  exemption,  until  it  is  laid 
but  it  would,  as  we  think,  be  a  very  unfair  oonstnictioB^ 
that  Act,  so  to  limit  its  meaning  as  that  it  should  not 
case  like  the  present,  when  the  application  was*  made 
the  sale,  and  the  sheriff  was  notified  of  the  fact.     In 
the  application,  the  husband,  in  effect  acta  as  the  agentofi 
family.     The  filing  of  the  application  is  the  oommenc 
of  proceedings  to  have  set  apart,  for  the  benefit  of  liis 
a  certain  portion  of  the  debtor's  property.     It  would  be 
a  slender  protection  to  the  family^  if  this  must  always  be< 
before  the  levy.     Generally  that  is  the  first  notice  the 
receives  of  the  necessity  of  the  provision,  and  it  wooU: 
very  easy  for  the  creditor  to  delay  the  proceedings,  if  i 
commenced  before  the  levy,  until  after  the  sale.     We 
the  spirit  of  this  statute  covers  the  case  at  bar.    If  the 
plication  is  made  before  the  sale,  though  after  the  levy. 
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iotioe^is  given,  the  land  is  ^old  subject  to  the  homestead. 
We  have  held  at  this  Term,  in  the  case  of  KUgore  vs.  Beck, 
#at  section  2018  of  the  Code  of  still  offeree.  The  Act  of 
1868  does  not,  in  express  terms,  repeal  it,  and,  as  it  refers  to 
iritaation  of  things  not  expressly  provided  for  in  that  Act, 
in  hold  it  unrepealed.  Under  this  section  if  the  applica- 
Hooi  be  filed,  bnt  the  homestead  be  not,  for  any  cause,  yet  laid 
jM^the  land  is  sold  subject  to  it,  if  notice  be  given. 

8.  In  this  case  it  appears  that  the  sale  had  commenced, 
'Hreral  bids  had  been  made,  and,  when  the  notice  was  given, 
4c  dieriff  postponed  the  sale.  It  further  appears,  that  sub-' 
hfoeotly  the  whole  of  the  land  was  set  apart,  for  the  benefit 
Sf  the  family  of  the  debtor.  It  also  appears  affirmatively, 
hat  the  sherifi^  acted  in  good  faith,  that  he  sought  legal  ad- 
io^and  acted  in  the  matter  honestly.  Whilst,  as  we  have 
lid,  the  land  ought  to  have  been  sold,  subject  to  the  home- 
^d,  yet,  under  all  the  circumstances,  we  do  not  think  the 
^rt  ought  to  have  held  the  sheriff  liable  for  the  debt.  The 
Omestead  provision  of  the  Constitution  of  1868,  and  of  the 
-ctof  the  Legislature  of  that  year,  was  a  new  law.  It 
^kes  the  sheriff  a  trespasser  if  he  levies  upon  the  property 
exempts.  Its  construction,  as  one  of  the  series  of  legislative 
ttempts  to  adjust  some  of  the  complications  growing  out  of 
le  war,  was  at  that  time,  extremely  uncertain,  and  we  think 
too  harsh  a  proceeding  to  hold  the  sheriff  liable,  under  the 
Vcamstances.  Nobody  has  been  injured.  The  Ordinary 
IB  determined  that  the  family  of  the  debtor  was  entitled  to 
tl  of  the  land,  and  there  was  the  clearest  proof  that  the 
kcriff  acted  in  good  faith.  We  would  not  lessen  the  respon- 
bUities  of  the  sheriff.  It  is  his  duty  to  go  on,  according  to 
kW.  But  here  his  duty  was,  to  say  the  most  of  it,  doubtful, 
id,  considering  the  peculiar  character  of  the  law,  and  the 
Icamstanoes  of  its  adoption,  we  think  the  sheriff  was  not  in 
tQtempt. 
Judgment  reversed. 
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Nelson  Cabteb,  plaintiff  in  error,  V9.  Tsabktj.a  Davh^ 

defendant  in  error. 

A  creditor  of  the  intestate  has  each  an  interest  in  the  qaestion,  MtMi 
nnder  the  act  of  1868,  (Code  section  8974)  ke  may  appear  taiill 
objections  to  a  return  of  commissioners,  appointed  at  Uie  instuics  flf 
the  widow,  to  lay  off  and  assign  to  her  dower  in  the  lands  of  tkt4» 
ceased. 

Dower.  Decided  by  Judge  Knight.  Fannin  Saperior 
Court.     May  Term,  1869. 

Isabella  Davis,  by  her  petition  for  dower,  filed  in  Ootobfll 
1868,  averred  that  her  husband  died  in  May,  1858,  seiai 
and  possessed  of  certain  lands  in  said  county,  that  oneDiflbf 
was  his  adminisirator,  and  prayed  for  the  appointmeoft  rf 
commissioners  to  assign  her  dower  out  of  said  landa  Ibj 
commissioners  were  appointed,  laid  of  the  dower,  and  BMki 
their  return  to  May  Term,  1859,  of  said  Court  NelsooCto-j 
ter,  by  his  next  friend,  appeared  and  objected  to  thereMi 
being  made  the  judgment  of  the  Court,  because  the  appBoi^j 
tion  for  dower  was  not  made  within  seven  years  from  tki 
death  of  said  husband,  because  he  was  a  judgment  creditor tf 
said  husband,  and  because  the  widow  is  a  citizen  of  TeaB^j 
see  and  had  had  her  dower  assigned  in  that  State. 

To  these  objections  a  general  demurrer  was  filed  and 
tained  by  the  Court,  upon  the  ground  that  a  judgment  oni^j 
tor  has  no  right  to  traverse  the  right  of  dower,  etc 
return  of  the  commissioners  was  then  made  the  judgmeoft^ 
the  Court.     The  sustaining  said  demurrer  and  entering  wj 
judgment,  are  assigned  as  error. 

George  D.  Rice,  J.  R.  Brown,  E.  W.  Christiak,  JJLj 
Jarvis  and  H.  P.  Bell,  for  plaintiflF  in  error. 

Weir  Boyd,  for  defendant. 
McCay,  J. 

The  Act  of  1863,  transferred  into  Irwin's  Code,  BCcAi 
3974,  allows  any  person  interested  to  appear  and  contest  W 
return  of  the  commissioners.     Surely  the  creditors  treii' 
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tCKsted.  It  18  their  interest  to  deny  every  fact  involved  in 
tlie  judgment,  except  the  seizin  of  the  husband^  and  upon 
these  facts  they  are  bound  by  the  judgment.  True,  if  there 
be&aady  or  collusion  they  may  attack  this,  like  other  judg- 
Mats;  but  the  general  rule  is,  that  the  heirs  and  creditors 
M  bound  by  a  judgment  against  the  executor,  or  administra- 
bTi  even  though  they  do  not  appear.  If  they  be  bound  by 
the  judgment,  they  have  an  interest  in  the  question. 

The  object  of  the  statute  was,  to  give  to  all  parties  in- 
hnsted  in  the  Judgments,  a  right  to  come  in  and  aid)  or 
fnlich,  the  administrator. 

!:  Experience  shows  that  there  is  often  collusion  between  the 
^ridov  and  the  administrator,  such  collusion,  too,  as  from 
piir  peculiar  situation  towards  each  other,  it  is  hard  to  prove. 
iM  it  was  the  intent  of  the  law-makers,  to  permit  the  par- 
fa  at  interest,  the  heirs  and  creditors,  to  come  in  on  the  first 
htuioe^  if  they  see  fit,  and  defend  their  rights,  to  take  the' 
iMoat  of  the  hands  of  their  agent,  the  administrator,  and 
IHune,  so  fiur  at  least  as  their  own  interests  are  concerned, 
IHtrol  of  the  question.  It  is,  it  is  true,  rather  an  anomal- 
H  proceeding.  As  the  administrator  is  the  party  served, 
d  represents  all  the  interests,  the  usual  course  is  to  trust  the 
ftose  of  the  proceedings  to  him.  But  the  Legislature  has 
fen  fit,  by  reason,  as  we  suppose,  of  the  peculiar  nature  of  this 
IDoeediDg,  and  the  danger  of  collusion  between  the  widow 
^  him,  to  authorize  the  parties  having  the  real  interest,  to 
l^iii. 

e  Court  below  refused  to  hear  the  creditor  at  all.     In 

there  was  error.     We  do  not  pass  upon  the  validity  of 

exceptions  actually  offered.     If  they  had  been  objected 
the  case  had  turned  upon  them,  it  does  not  follow,  that 

f  creditor  might  not  have  had  it  in  his  power  to  amend,  or 

objections,  and  we  do  not  pass  upon  anything  but  the 

decided  by  the  Court  below.     We  think  the  creditor 

r^bt  to  be  heard,  and  on  this  point  alone  we  reverse 

ent. 
eot  reversed. 
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Andkew  Howei^l  et  cU,,  plaintififs  in  error,  V8.  Georos  A* 

Gordon,  defendant  in  error. 

1.  In  a  claim  case  it  is  not  necessary  for  the  plaintiff  in  JL  fa.  topron 
the  levy  and  the  handwriting  of  the  sheriff  on  the  trial.    ThesheiiPi' 
official  entry  on  the^./a.  that  he  has  made  the  levy,  is  BofficieBieri- 
dence  of  that  fact,  and  the  Court  will  recognize  the  genaineness  ofUi 
signature  to  the  entry,  as  he  is  an  officer  of  the  Court,  without  proot 

2.  The  Courts  of  this  State  have  no  jurisdiction  to  render  a  valid  jajf-' 
ment  against  a  citizen  of  another  State  in  a  common  law  action,  qbImi 
he  has  been  within  the  limits  of  this  State,  and  has  been  served  vifcj 
process  while  in  this  State.    And  a  judgment  confessed  by  the  igat| 
of  such  non-resident  citizen,  who  has  never  been  served  in  this  Sti^ 
would  not  bind  third  persons,  and  if  it  is  levied  upon  property  dsiBtl 
by  a  third  person,  he  may  deny  the  validity  of  the  judgment  on dn- 
ground  that  the  Court  had  no  jurisdiction  of  the  person  of  the  ir} 
fendant. 

8.  Where  an  agent  was  appointed  in  this  State,  by  a  non-resident  peno% 
to  look  after  or  act  as  agent  for  certain  lots  of  land,  with  no  other flrif] 
general  powers,  and  an  attachment  was  issued  against  said  noa-NR* 
dent  owner,  ai^d  levied  upon  said  lots,  the  agent,  byyirtneof 
authority,  was  not  authorized  to  confess  a  general  judgment 
upon  said  defendant  in  attachment. 

4.  The  war  revoked  the  agency  of  a  citizen  of  this  State,  in  this  SU^' 
for  a  citizen  of  Massachusetts,  which  existed  when  the  war  comm 
without  any  act  of  revocation  or  renunciation  by  the  parties. 

Claim.    War.    Agency.    Before  Judge  Knight.   Laiop-j 
kin  Superior  C6nrt.    September  Term,  1869. 

A  Ji.  fa,,  in  favor  of  George  A.  Gordon  against 
William  Gordon,  was  levied  upon  the  four-fiflhs  of 
lands  in  said  county,  as  the  property  of  said  defendant^ 
Andrew  Howell  and  Daniel  Howell  claimed  the  same. 
the  trial,  George  A.  Gordon's  attorney  read  in  evidence 
fi,fa.    It  was  in  tiie  usual  form  of  a  common  law^  /<!.» 
$823  00,  principal,  $268  84,  interest  up  to  the  6th  of  Ai 
1866,  the  date  of  the  judgment,  and  $10  00,  costs,  was  id 
on  the  17th  of  August,  1866,  and  levied  the  2d  of 
1866.     He  next  put  in  evidence  a  deed  from  Hezekiah 
to  George  William  Gordon,  conveying  said  property  on 
17th  of  April,  1860,  and  proved  that  a  notice  o£  the 
'was  served  on  the  person  in  possession  in  the  latter  piit< 
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ber  or  first  of  January,  (of  what  year  does  not  appear.) 
shown  that  George  William  Gordon  was  a  citizen  of 
,  Massachusetts,  and  that  George  A.  Gordon,  as  his 
took  possession  of  said  property  in  1860,  under  said 

rom  Kelly. 

he  examination  of  the  witnesses  it  came  out  that  the 
Dts  bought  said  property  in  1861  at  sheriff's  ^ale,  and 
shown  that  in  1863  it  was  again  sold  at  a  confiscation 
the  Confederate  States,  and  the  purchaser  at  this  last 
ore  that  he  took  possession,  and  held  it  till  he  was 
3d  by  United  States  troops.  Whether  claimants  took 
ion,  the  witnesses  were  in  doubt,  and  it  was  also  leil 
ibt  whether  George  A.  Gordon  was  in  possession  as 
)f  George  William  Gordon,  at  the  date  of  said  sheriff's 
One  Dexteb  testified  that  he  (Dexter)  was  appointed 
by  power  of  attorney  from  George  William  Gordon, 
as  his  agent  for  these  lots,  and  since  the  war  confessed 
ent  for  Greorge  William  Gordon  to  George  A.  Gordon, 
Superior  Court  of  Lumpkin  county,  under  said  power 
»mey.  This  confession  is  doubtless  the  foundation  of 
feu  against  George  William  Gordon,  but  no  part  of 
!ord,  nor  said  power  of  attorney  was  introduced. 
►BOB  A.  Gordon  testified,  that  he  took  charge  of  said 
ty  for  George  William  Gordon  on  the  20th  of  Novem- 
)60,  and  so  held  it  till  th^  Slst  of  August,  1861,  and 
0  then  publicly  removed,  and  ceased  to  ^ct  as  such 
because  George  William  Gordon  was  regarded  as  an 
aiemy ;  that  at  sheriff's  sale,  in  September,  1861,  said 
ij  was  sold  as  Kelly's  property,  add  bought  by  How- 
Wood,  and  he  told  Wood  justafler  the  sale  that  Kelly 
^  title;  that  in  1866,  George  William  Gordon  sent 
|\S  power  of  attorney  to  act  in  his  name  and  behalf 
ice  to  these  lots ;  that  he  was  with  Riley  when 

lerate  States  marshal  put  him  in  possession  in  1863 ; 

11  took  possession  before  that,  and  paid  him  rent 
of  the  property. 

its  read  in  evidence  a  sheriff's  deed,  dated  the 
r,  1861)  conveying  said  land  to  A.  Howell 


'i  . 
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and  J.  E.  Wood,  as  purchasers  under  ajifa.  in  favor  ofoDe- 
Thompson  against  ^elly,  founded  upon  a  jadgment  fioa 
from  said  Court,  dated  22d  July,  1861.  They  read  also  tha 
fi.  fa.y  and  proved  notice  of  the  levy  upon  the  teni^t  aoooidr 
ing  to  law ;  they  showed  that  at  the  sale  George  A,  Gordon 
was  present,  and  gave  notice  that  he  claimed  one-fifth  of  mi 
lands,  but  gave  no  notice  of  George  William  Gordon's  dtio. 
It  was  shown  that  early  in  1861  Kelly  ran  away  muchift 
debt,  and  claimants  offered  a  judgment  against  Kelly,  foooi- 
cd  on  a  note  dated  since  his  sale  to  Gordon,  to  prove  Edlj^ 
insol  vency,  but  the  Court  rejected  it. 

Howell  testified  that  he  bid  oiT  the  land,  and  after  thi 
sale  let  Wood  take  a  half  interest ;  that  George  A.  Gordoi 
was  present,  and  gave  no  notice  of  George  William  Gordoo^\{ 
claim,  and  he,  Howell,  supposed  that  he  got  a  good  titlvj 
took  po&session,  and  paid  George  A.  rent  on  his  fifth  wl 
he  worked  it,  till  it  was  sold  by  the  Confederate  States  manhilj 
some  time  afterwards  Woods  sold  his  half  to  Daniel  HomlL] 

Wood  testified,  that  his  impression  was  that  no  one 
him  that  Kelly  had  no  title  before  he  took  his  deed. 

PlaintiSs'  attorney,  in  rebuttal,  showed  that  the  note 
which  the  judgment  of  Thompson  vs.  Kelly  was  based, 
dated  the  19th  of  June,  1860,  due  sixty  days  after  datc^ 
that  the  verdict  and  the  judgment  were  dated  the  23d i 
July,  1861. 

Claimant's  attorney  requested  the  Court  to  charge  the  ji 
that  the  plaintiff  in  fi,  fa,  must  produce  the  fi,  fa,,  and 
the  levy  by  the  levying  officer,  or  prove  his  signature) 
must  show,  affirmatively,  that  the  sheriiT  gave  notice  of 
levy  to  the  tenant,  within  five  days  from  the  date  of  the! 
and  that  if  in  either  of  these  plaintiff  had  &iled,  the  ji 
should  find  the  property  not  subject :  that  if  Kelly  soldj 
George  William  Gordon  when  he,  Kelly,  was  in8olveDt|.( 
delay  or  defraud  his  creditors,  and  then  ran  away  to 
chusetts,  where  George  William  Gordon  livesi  these 
badges  of  fraud;  that  if  George  A.  Grordon  is  a  relaUHj 
George  William  Gordon,  and  is  seeking  to  sell  8ud 
under  said  j^. /a.,  and  was  agent  of  George  William 
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D  Howell  bid  oflF  the  land,  and  gave  no  notice  of  George 
liam  Gordon's  claim  of  title,  that  Avas  a  positive  fraud, 
estops  George  A.  Gordon ;  that  if  George  A.  had  been 
ig  as  agent  of  George  William,  he  could  not,  of  his  own 
ion,  or  by  any  private  act,  destroy  his  agency  without 
» to  his  principal  and  the  public,  and  if  no  such  notice 
given  to  Howell,  it  was  a  fraud,  of  which  George  A. 
1  not  take  advantage;  that  if  George  William  Gordon 
not  in  possession  of  said  lands  at  the  date  of  the  levy  of 
H,  fa.  against  him,  plaintiff  must  show  title  in  George 
iam  Grordon,  as  he  would  have  to  do  in  an  action  of 
nent;  that  if  claimants  took  possession  under  their 
flTs  deed,  and  had  held  possession  for  four  years  before 
ge  A.  Gordon's  levy,  then  claimants  are  protected  without 
d  to  the  date  of  the  judgments;  that  if  said  jJ.  fa.  showed 
s  upon  a  common  law  suit  not  begun  by  attachment, 
hat  George  William  Gordon  was  all  the  time  a  citizen 
assachusetts,  then  said  judgment  was  a  nullity,  and  void 
third  persons,  because  the  Court  had  no  jurisdiction ; 
plaintiff  in  fi.  fa.  was  bound  to  show  not  only  the^./a., 
he  judgment  on  which  it  was  founded,  and  a  failure  to 
•  was  fatal. 

le  Court  charged  the  jury  that  a  purchaser  at  sheriff's 
jets  only  such  title  as  the  defendant  in  fi.  fa,  had;  that 
9  defendant  in^.  fa.  had,  before  the  judgment  was  ob- 
3  against  him,  sold  the  property,  the  purchaser  at  such 
ff's  sale  gets  no  title,  and  told  them  to  examine  the  dates 
lompson's  judgment!  and  of  Kelly's  deed  to  George  Wil- 
€k>rdon,  to  see  which  was  the  oldest ;  that  if  Kelly's 
Gordon  was  older  than  the  judgment  against  Kelly, 
got  no  title,  unless  said  sale  by  Kelly  to  Gordon  was 
it,  or  a  sham  sale;  if  fraudulent,  it  passed  no  title 
ly ;  fraud  can  not  be  presumed,  but  may  be  proved 
mces,  like  other  facts ;  if  Howell  bought  at  a 
below  its  value,  and  after  Kelly's  deed  to  Gor- 
reoord,  the  jury  might  consider  these  facts  and 
imatanoes  of  the  sheriff's  sale,  in  their  inquiry  as 
fiowell  had  notice  when  he  bought,  that  Kelly 
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had  no  title;  if  taking  all  those  facts  and  circumstances,  the  jarj 
believed  Howell  had  such  notice,  and  that  Wood  was  notified 
that  Kelly  had  no  title,  then  Howell  and  Wood  were  not  inno- 
cent purchasers.  If  the  deed  from  Kelly  to  Gordon  was  noton 
record  at  the  time  of  said  sheriff's  sale,  and  if  neither  Howdl 
nor  Wood  had  notice  of  Kelly's  sale  to  Gordon,  they  were  in- 
nocent purchasers  without  notice.  The  conduct  of  claiminti 
at  the  Confederate  sale  might  be  also  considered,  i.  e,  did  tb^ 
forbid  that  sale,  or  claim  the  land  ?  Service  of  notice  is  pl^ 
sumed  to  have  been  made  by  the  sheriff.  He  closed  by  teUing 
them  that  the  main  question  was,  who  had  the  oldest  titk 
The  jury  found  the  land  subject  to  George  A.  Gordon^ 
fi.fa.  Claimants  moved  for  a  new  trial,  upon  the  groandi 
that  the  verdict  was  contrary  to  the  evidence,  etc.;  that  tbi 
Court  erred  in  refusing  to  charge  that  it  was  necessvy^' 
prove  the  levy  and  notice  to  the  tenant  by  the  levying  offieOi^ 
and  in  charging,  as  he  did,  on  that  subject;  that  he  erred 
his  charge  as  to  notice  given  to  Wood  of  Kelly's  want  of  i 
and  in  laying  such  stress  upon  the  ages  of  the  judgment  i 
deed  from  Kelly;  in  rejecting  the  judgment  offered  to 
that  Kelly  was  insolvent  when  he  sold  to  George  Willii 
Gordon,  and  for  other  reasons  not  noticed  by  this  Court. 
Court  refused  a  new  trial,  and  that  is  assigned  as  error  oni 
ground. 

Weir  Boyd,  by  Hillyer  &  Brother,  for  plaintiflj 
error.  I 

No  appearance  for  defendant  in  error. 

Brown,  C.  J. 

1.  We  do  not  think  the  Court  below  erred  in  refu 
require  proof  of  the  levy  in  this  case,  or  of  the  handi 
of  the  sheriff.     The  entry  of  the  levy  on  the^./flk  is  an' 
cial  act,  and  the  Court  will  take  notice  of,  and  recc^iaal 
signature  of  its  own  officer  to  the  entry,  without  proo£ 
a  claim  case  the  burden  rests  upon  the  claimant  to  sbovj 
it  is  not  genuine,  if  he  denies  it,  and  not  apcm  the  pi 
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I  fa.  The  entry  is  at  least  prima  facie  evidence  of  the 
r.  Nor  do  we  think  the  failure  to  give  the  notice  required 
the  statute  to  the  tenant  in  possession  a  proper  point  of 
!Ction  by  the  claimant.  He  had  notice  of  the  levy^  as  is 
m  by  the  interposition  of  his  claim.  If  any  one  else  is 
red  by  the  failure  of  the  sheriff  to  give  the  notice,  the 
iff  is  liable  to  the  injured  party  for  the  damages,  in  a 
)€r  proceeding  instituted  for  its  recovery. 
If  the  judgment  from  which  this  execution  issued  is, 
appears  from  the  fi,  fa.  to  be,  a  judgment  rendered  in  a 
mon  law  action  against  a  citizen  of  Massachusetts,  and  a 
resident  of  Georgia,  who  was  never  served  with  process 
lis  State,  the  Court  had  no  jurisdiction,  and  it  is  a  nul- 
and  may  be  attacked  by  the  claimant  in  this  case,  or  by 
other  person  whose  rights  are  affected  by  it. 
But  it  is  said  in  the  argument  that  the  action  was  com- 
sed  by  attachment,  issued  against  George  W.  Gordon,  the 
resident,  which  was  levied  upon  the  lots  of  land  in  dis- 
ss Gordon's  property,  and  that  his  agent.  Dexter,  came 
Court,  and  confessed  judgment  for  him,  and  thereby 
>  it  a  general  judgment.  We  find  no  evidence  in  this 
d  that  the  proceeding  was  commenced  by  attachment. 
/I.  fa.  does  not  show  it,  nor  is  there  any  record  in  evi- 
s  to  establish  the  fact.  But  if  it  be  so,  and  the  evidence' 
the  extent  of  Dexter's  authority  be  correct,  it  is  still 
Dexter  swears  he  was  appointed  by  power  of  attorney 
George  William  Gordon  to  act  as  his  agent /or  these 
ind  that  since  the  war  he  confessed  judgment  in  this 
mder  said  power  of  attorney  for  Gordon.  This  evidence, 
b  seems  to  have  been  admitted  without  objection  as  to 
OD-production  of  the  power  of  attorney,  simply  author- 
|m  agent  to  look  after  the  lots  of  land  in  question.  But 
bJM»t  authorize  him  when  an  attachment  was  levied  upon 
liLto  go  into  Court,  and  confess  a  judgment  binding  all 
|her  property  of  the  defendant  in  attachment.  We 
\ttoai  the  evidence  before  us  as  to  the  extent  of  the 
|i^  gtveD  by  the  power  of  attorney,  and  we  hold  that 
I^Disad  opon  the  agent  no  such  power  as  he  has  exercised 
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in  the  confession  of  a  general  judgment  against  the  defend- 
ant in  a  proceeding  commenced^  as  is  now  claimed^  by  attach- 
ment. 

If  the  action  was  commenced  at  common  law^  and  the 
defendant  was  a  citizen  of  Massachusetts,  and  was  nerff 
served  in  this  State,  he  could  not  give  the  Court  jurisdiction 
by  sending  an  agent  to  Georgia  to  confess  a  judgment fe 
him  after  t^e  action  had  been  instituted  without  proper  ser- 
vice, and  whatever  effect  such  judgment,  so  confessed,  may 
have  as  between  the  parties,  it  may  be  attacked  by  the  claim- 
ant whenever  it  is  necessary  for  the  protection  of  his  rights 

4,  It  may  be  proper  to  add,  that  if  the  power  of  attorng 
was  given  prior  to  the  war,  it  was  revoked  by  the  war,a9thf 
principal  was  a  citizen  of  Massachusetts,  and  the  agent i 
resident  or  citizen  of  Georgia,  and  no  act  of  revocation  a 
renunciation  by  the  parties  was  necessary.  Whenever  thi 
parties  became  alien  enemies,  by  the  laws  of  war,  theageng 
was  at  an  end.  It  ceased  by  operation  of  law.  The  saof 
remark  applies  to  the  agency  attempted  to  be  set  up  in  Geoigi 
A.  Gordon  for  George  W.  Gordon.  The  agency  ceased  bf 
operation  of  law  when  the  war  commenced,  and  GkorgeV. 
Gordon  would  not  be  bound  by  any  act  done,  or  admissioi' 
made,  by  George  A.  Gordon,  at  the  sheriff's  sale,  in  ISS^ 
when  Howell  bid  off  the  land  at  sheriff's  sale  as  the  propt^ 
ty  of  Kelly.  ' 

There  were  numerous  points  made,  and  charges  asked,il 
appears  by  this  record.  But  we  do  not  deem  it  necessary  tt 
notice  at  greater  length  the  errors  assigned,  on  the  refusaLlj 
the  Judge  to  charge  as  requested.  Upon  the  whole  we i 
but  little  in  the  other  charges  to  disapprove.  The  qu< 
considered  cover  the  important  points  in  the  case,  and 
probably  furnish  safe  rules  to  guide  the  Court  in  the 
trial. 

Judgment  reversed. 


J 
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Che  Na(x>ocheb  Hydraulic  Mining  Company  vs.  Hod. 
Charles  D.  Davis,  Judge  of  the  Superior  Courts  of  the 
Western  Circuit. 

.  Injonction  was  granted  apon  an  ex  parte  application.  Answer  was 
filed,  ten  days  notice  was  given,  and  a  motion  was  made  to  dissolve  the 
inJQDction.  Upon  the  hearing,  the  injunction  was  dissolved :  Heldj 
that  a  bill  of  exceptions  did  not  operate  as  a  supercedeasj  so  as  to  keep 
the  iojanction  of  force.     (R.) 

I  If  exceptions  be  taken  to  said  judgment,  they  should  be  certified,  al- 
lowed, and  entered  npon  the  record.     But  no  writ  of  error,  as  to  them, 

!  cin  be  heard  in  this  Court,  until  after  the  final  disposition  of  the  cause 
ia  the  Court  below.    (R.) 

Supercedeas.  Mandamus  Nisi,  to  compel  Certificate  of 
Bill  of  Exceptions,  etc. 

The  Nacoochee  Hydraulic  Mining  Company  filed  a  bill  for 
Jqnnction,  etc.,  against  one  Dean,  returnable  to  May  Term, 
1869,  of  said  Court.  It  was  sanctioned,  injunction  was  is- 
•Md  and  served.  The  defendant  answered  the  bill,  and  at 
tte  trial  terra,  the  cause  was  continued  by  complainant.  Then 
JW  moved  to  dissolve  said  injunction,  upon  the  grounds 
hereinafter  mentioned.  At  the  hearing,  affidavits  were  read 
^JiBopport  of  the  bill,  and  of  the  answer,  these  afiidavits  be- 
>»g  conflicting  as  to  the  facts  connected  with  the  case.  The 
Chancellor  ordered  the  injunction  to  be  dissolved.  Within 
^irty  days  from  that  order,  complainant  made  out  and  de- 
hvered  to  the  Chancellor,  a  bill  of  exceptions,  averring  the 
«ctg,  and  that  the  Court  erred  in  dissolving  the  injunction, 
^  the  grounds  set  forth  in  his  order,  to-wit,  that  there  was 
^'^  equity  in  the  bill;  its  allegations  were  too  vague  and  un- 
^^in,  and  based  upon  the  information  only  of  a  pretended 
%ent  of  said  company,  and  not  suflSciently  verified ;  be- 
^se  the  injunction  was  improvidently  granted;  because 
^d  pretended  agent  was  not  complainant's  agent ;  because 
'•^  equity  of  the  bill,  if  any,  was  sworn  off  by  the  answer, 
^d  because  the  laches  of  complainant  estopped  it  from  claim- 
's the  land  in  dispute,  even  if  it  had  any  right  to  said 
^6. 
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The  Chancellor  certified  the  bill  of  exceptions  tobetrae, 
but  would  not  order  the  Clerk  to  send  up  the  record,  etc.,tothis 
Court ;  but  he  ordered  the  bill  of  exceptions  and  his  decision 
to  be  entered  upon  tlie  minutes  of  the  Court.  This  he  did 
because  the  cause  was  still  pending  in  said  Courts  and,  there- 
fore^ in  his  opinion,  the  effort  to  review  liis  said  judgment 
here,  was  premature.  Thereupon,  complainants'  solicitors 
prayed  for  a  mandamtis  nisi  from  this  Court,  calling  on  said 
Chancellor  to  show  cause  why  he  should  not  order  his  Clerk 
to  send  up  said  record,  etc.,  for  review^  as  in  cases  of  fioal 
judgment.  (As  the  remarks  made  upon  granting  the  mle 
nisi  are  of  great  practical  importance,  they  are  published 
with  the  opinion  of  the  Court,  pronounced  at  the  hearing.) 

M.  K.  Palmer,  J.  R.  Brown,  David  Irwin,  for  peti- 
tioners. 

Judge  Rice,  D.  A.  Walker,  for  the  Chancellor. 

Brown,  C.  J.,  in  granting  the  rule  nisi  remarked :  InflA 
case  the  Hydraulic  Mining  Company  filed  a  bill  in  Whfh 
Superior  Court  against  J.  R.  Dean,  Jr.,  the  all^tionsii 
which  are  not  necessary  to  be  here  stated.     Upon  fmexpfoU. 
application  made  to  the  Hon.  Charles  D.  Davis,  Judge 
the  Superior  Courts  of  said  Circuit,  he  granted  an  iDJancti 
against  Dean,  the  defendant.     Some  time  afler  this  exp80} 
order  granting  tiie  injunction,  the  ten  days'  notice  reqai 
by  the  statute  was  given,  and  a  motion  was  made  to 
the  injunction.     After  having  heard  the  parties  for  and 
the  motion,  his  Honor,  the  Judge,  passed  an  order  dissol 
the  injunction.     Within  thirty  days  from  the  hearings 
solicitors  for  the  complainants  tendered  their  bill  of 
tions  to  the  decision  of  the  Judge  dissolving  the  injuD 
find  prayed  that  it  be  certified  and  sent  up  to  the  next  J 
Term  of  this  Court.     Judge  Davis  certified  that  the  bill 
exceptions  was  true,  but  refused  to  order  the  Clerk  of 
Court  to  certify  and  send  up  the  record  to  this  Coart, 
did  order  him  to  enter  the  same  of  record  in  the  Su 
Court,  under  section  4191  and  4194  of  the  Code,  the 
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(>ldiDg  that  the  case  was  still  pending  in  the  Superior  Court; 
id  that^the  decision^  had  it  been  made  as  the  complainant 
aimed  it  should  have  been^  would  not  have  b^n  a  final 
»I)osition  of  the  case. 

1.  Upon  this  state  of  the  facts  the  complainants'  solicitors 
}w  appear  in  this  Court,  and  pray  that  a  mandamus  nisi  do 
Boe,  directed  to  Judge  Davis,  caHing  upon  him  to  show 
uue  why  he  should  not  direct  the  Clerk  of  the  Superior 
ourt  of  White  county  to  certify  and  send  up  the  record  to 
le  next  term  of  this  Court,  and  that  in  the  meantime  a 
^se^eas  be  ordered  by  this  Court. 
The  question  of  practice  presented  by  this  case  is  an  im- 
ortant  one,  and  we  prefer  to  hear  counsel  on  both  sides 
efore  any  decision  is  made.  In  the  meantime  we  decline  to 
cuit  any  order  superseding  the  judgment  of  the  Court  below 
isBoIviog  the  injunction.  As  this  Court  is  not  a  Court  of 
^inal  jurisdiction,  and  no  judgment  has  been  rendered  in 
lis  case  by  this  Court,  we  doubt  our  power  to  pass  any  such 
rder  if  the  case  were  such  as,  in  our  opinion,  made  it 
BcesBary  or  proper. 

Bat  we  think  there  is  nothing  for  the  supersedeas  to  act 
pon  in  this  case.  By  section  4192  of  the  Code,  it  is  enacted 
lat  "either  party  in  any  civil  cause,  and  the  defendant  in 
ly  criminal  proceeding,  in  the  Superior  Courts  of  this  State, 
ajr  except  to  any  sentence,  judgment  or  decision,  or  de- 
%e  of  such  Court,  or  of  the  Judge  thereof,  irf  any  mat- 
f  heard  at  Chambers.*'  This  section  of  the  Code  evidently 
tttemplates  a  hearing y  when  both  parties  are  before  the  Judge, 
cfore  the  decision  can  be  brought  Op  to  this  Court  by  bill 
'-  exceptions. 

In  the  case  of  Johnson  vs.  Stewart,  decided  at  tins  term, 
iia Court  ruled  as  follows :  "  When  an  injunction  is  granted 
xm  an  ex  parte  application  of  the  complainant  in  the  bill, 
liich  ex  parte  order,  so  granted  by  the  Judge  in  vacation, 
18  excepted  to  by  the  defendant,  and  brought  up  to  this 
mrt  without  having  made  any  motion  before  the  Judge  to 
roke  or  dissolve  the  injunction,  as  provided  in  section 
51  of  the  Code :    Held,  that  the  granting  of  the  ex  parte 
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order  for  the  injunction  was  not  such  a  judgment^  decisioDi 
or  decree  of  the  Judge  hecu'd  at  Chambers  as  entitles  the  de- 
fendant to  except  to  tlie  same  and  bring  it  before  this  Goart 
by  writ  of  error,  under  section  4192  of  the  Code.'' 

In  PotccUvs.  Parka*  et  al.,  3Sth  Georgia  BeportSf  6i6,^ 
held  that  when  a  Chancellor,  on  the  bill  being  preseotedto 
him,  ordered  that  the  defendant  show  cause  on  a  day  meo- 
tioucd  why  an  injunction  should  not  be  granted,  and  that  in 
the  meantime  the  defendants  be  enjoined  till  the  further  order 
of  the  Court,  and  on  the  hearing,  the  Judge  refused  the  in- 
junction, that  the  temporary  injunction  expired  of  its  om 
limitation  when  the  injunction  was  refused  at  the  Aeortiiji 
and  that  no  validity  could  be  given  to  it  pending  the  pio- 
ceedings  in  this  Court,  by  bond  given  by  complainant,  which 
was  claimed  to  operate  as  a  sup^'sedeaa  of  the  judgment 
fusing  the  injunction. 

We  are  satisfied  that  these  decisions  are  correct,  and  tbt? 
they  establish  the  proper  practice.     We  see  daily  the  eri* 
dence  of  injustice  and  wrong  done  by  the  imprudent  exeniN 
of  the  power  to  grant  injunctiims  ex  parte  in  vacation.  Mi 
the  better  practice  when  an  injunction  is  asked,  is  fiir 
Chancellor  to  refuse  to  act  upon  it  till  both  parties  are 
fied  and  have  a  fair  opportunity  to  appear  before  him 
be  heard.     Any  judgment,  order  or  decree  rendered  bjr 
Chancellor,  on  such  Iiearinr/,  is  such  a  judgment,  order 
decree  as  may  be  brought  by  bill  of  exceptions  to  this 
We  admit  that  the  Chancellor  has  the  power,  in  the  exi 
of  a  sound  discretion,  to  grant  an  injunction  in  vacation 
a  mere  ex  j>arte  application  without  a  hearing.    But 
should  be  done  only  in  extraordinary  cases  where  irrepft 
injury  is  likely  to  result  from  the  delay  necessary  to  a 
ing.     Such  ex  parte  orders  are  from  their  nature  tem 
and  expire  whenever  the  parties  come  before  the  Judge, 
there  is  a  hearing^  when  no  answer  has  been  filed,  and 
hearing  is  upon  the  bill  alone.     If  ten  days'  notice  is  gi' 
by  the  defendant,  and  a  motion  is  made  to  diesolve  the 
junction,  and  upon  the  hearing,   without  an  answefi 
Chancellor  orders  it  to  be  set  aside  or  dissolved,  the  ex 
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it  becomes  inoperative  from  that  date,  and  cannot  be  kept 
3rce  by  a  bill  of  exceptions,  which  is  claimed  to  operate 
mperscdeas  of  the  judgment  rendered  at  the  hearing, 
r  a  complainant  wishes  to  obtain  a  judgment  of  the  Court 
iting  or  refusing  the  injunction  which  he  can  bring  up  to 
Court,  he  must  notify  the  opposite  party,  and  there  must 
hearing  before  the  Judge.  When  this  has  been  done, 
judgment  rendered,  or  order  granted,  by  the  Judge,  is 
iroper  subject  of  a  bill  of  exceptions.  And  if,  on  such 
ing,  the  Judge  grants  an  injunction,  and  the  ten  days' 
96  is  afterwards  given  of  a  motion  to  dissolve  it,  which  is 
iy  that  decision  may  also  be  brought  up  by  bill  of  excep- 
i,  and  upon  the  giving  of  bond  as  provided  in  such  cases, 
crates  as  a  supersedeas  of  the  last  judgment,  and  con- 
28  in  force  the  first  judgment  granting  the  injunction, 
notice  to  the  defendant  and  a  hearing  of  the  case  by 
Chancellor. 

nder  a  different  rule  irreparable  injury  may  frequently 
one  under  color  of  law.  An  unscrupulous  complainant 
his  bill,  apd  swears  to  a  state  of  facts  upon  which  he 
ins,  ex  parte,  an  injunction,  which,  if  continued,  is  ruin- 
to  the  interest  of  the  defendant.  So  soon  as  the  defend- 
Ib  served  with  it,  he  gives  the  notice,  and  in  ten  days 
hia  answer,  and  swears  off  the  entire  equity  of  the  bill, 
proves  by  a  dozen  witnesses  that  every  charge  in  it  is 
w  The  Chancellor  seeing  the  wrong  which  has  been  done, 
iptly  orders  the  injunction  to  be  dissolved.  But  the 
|lainant  files  his  bill  of  exceptions,  and  complies  with 
IpnT)  and  thereby  legally  retains  the  injunction  in  force 
l^ieroeding  the  judgment  rendered  at  the  hearing,  for  six 
Ive  mouths,  till  the  case  can  be  heard  in  this  Court. 

was  not  intended  to  sustain  any  such  practice,  and  a 
ijSi  Equity  should  never  be  used  as  the  instrument  for 

^nation  of  such  injustice. 
therefore,  refuse  to  grant  an  order  superceding  the 

of  Judge  Davis,  at  the  hearing  in  this  case,  and 
\:iiuA  the  ex  jxir^ order  granting  an  injunction  with- 
l,  be  continued  in  force. 
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But  we  direct  that  the  mandamus  niai  be  issued,  requiring 
his  Honor,  Judge  Davis,  to  show  cause,  by  written  &tateiiieiit| 
which  he  may  send  by  mail  to  this  Court,  if  more  o(mve< 
uient  to  him,  or  otherwise,  as  he  may  think  proper,  it  khft 
heel  of  the  Blue  Ridge  Circuit,  why  he  should  not  direetth* 
Clerk  of  the  Superior  Court  of  White  county  to  certify  anj 
send  up  the  record  in  such  case  to  the  next  June  TennoC 
this  Court.  And  it  is  further  ordered,  {hat  the  coansd  ftr ; 
movant  notify  the  counsel  for  the  defendant  in  said  hill  (l( 
the  time  of  hearing  said  motion  in  this  Court,  ten  days  piCfi 
vious  thereto,  that  they  niay  appear  and  sliow  cause  also^i 
they  desire  to  do  so,  why  said  mandamus  should  not  be 
absolute. 

McCay,  J.,  concurred  in  the  judgment,  but  not  for 
reasons  given.     He  did  not  write  out  his  reasons. 

Brown,  ,C.  J.  delivering  the  opinion  at  the  hearing.. 

In  this  case  the  Nacoochee  Hydraulic  Mining  Com] 
filed  a  bill  against  J.  R.  Dean,  to  restrain  an  alleged 
pass  upon  a  gold  mine,  and  applied  to  Hon.  Charles 
Davis,  Judge  of  the  Superior  Courts  of  the  Western 
for  an  injunction,  which  was  granted  ex  parte.     The 
was  afterwards  filed,  and  notice  was  given,  as  provided 
the  Code  in  such  cases,  and  a  motion  was  then  made  to 
solve  tlie  injunction,  and  after  argument  it  was  ordered 
the  Court  that  it  be  dissolved.     Counsel  for  the  oomplaii 
then  tendered  a  bill  of  exceptions  to  the  ruling  of  the  Ji 
dissolving  the  injunction,  which  was  allowed  by  the  Ji 
who  ordered  that  it  be  entered  of  record  in  the  case, 
section  4191  of  the  Code,  and  refused  to  direct  the  CHi 
the  Superior  Court  to  certify  and  send  up  the  record  to 
Supreme  Court,  on  the  ground  that  the  cause  was  still 
in  the  Court  below,  and  that  the  decision  was  interh 
and  not  final.     Counsel  for  complainant  then  filed  his 
in  this  Court,  praying  a  mandamus  nt^i  against  Jadge 
directing  him  to  show  cause  why  a  peremptory 
should  not  issue,  requiring  him  to  direct  the  Clerk  to 
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le  record.  To  the  mandamus  nisi  Jndge  Davis  replied^  giv- 
ig  the  reasons  why,  in  his  opinion,  the  case  could  not  legally 
me  np  to,  or  be  heard  by,  this  Court,  till  the  final  hearing 
'the  cause  in  the  Court  below,  but  expressing  his  readiness 
wrder  the  record  sent  up  without  any  compulsory  order,  if, 
the  opinion  of  the  Supreme  Court,  it  has  jurisdiction  of 
e  case  in  the  present  stage  of  the  proceedings. 
This  brings  the  question  of  the  proper  construction  of  scc- 
D  4191  of  the  Code  fairly  before  this  Court,  in  solemn 
in,  for  adjudication.  The  question  has  been  incidentally 
aented  on  previous  occasions,  but  it  is  now,  for  the  first 
le,  brought  here  from  the  refusal  of  the  Judge  to  certify 
1  send  up  the  bill  of  exceptions,  on  the  ground  that  the 
ise  is  still  pending  in  the  Court  below. 
We  are  not  unmindful  of  the  importance  of  the  question, 
i  we  approach ^it  with  greater  diffidence  in  view  of  the  fact 
It  the  practice  since  the  adoption  of  the  Code,  has  been  to 
ur  such  cases  without  objection.  Is  that  practice  author- 
d  by  the  laws  of  this  State?  After  very  attentive  consid- 
rtion  we  are  constrained  to  say  it  is  not.  The  section  of 
ft  Code  under  consideration  is  in  these  words:  "No  cause 
iff  be  carried  to  the  Supreme  Court  upon  any  bill  of  ezc^^ 
4i  so  long  as  the  same  is  pending  in  the  Court  below,  un- 
kfhe  decision  or  judgment  complained  of,  if  it  had  been 
piered  as  claimed  by  the  plaintiff  in  error,  would  have 
final  disposition  of  the  cause.  But  at  any  stage  of  the 
either  party  may  file  his  exceptions  to  any.  decision, 
or  decree  of  the  Superior  Court,  and  if  the  same  is 
led  and  allowed,  it  shall  be  entered  of  reco7*d  in  the 
and  should  the  case  at  its ^noZ  determination  be  car- 
writ  of  error  to  the  Supreme  Court  by  either  party, 
may  be  assigned  upon  such  bills  of  exceptions,  and  a 
and  new  trial  may  be  allowed  thereon,  when  it  is 
that  such  erroneous  decision  of  the  Court  has  or 
aflected  the  final  result  of  the  casc.'^ 
I  hnguage  is  broad  and  comprehensive.  The  Legisla- 
aaid  in  unequivocal  terms,  that  no  cause  shall  be 
to  this  Court  by  any  bill  of  exceptions  so  long  as  it 
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is  pending  in  the  Court  below.  And  to  this  rule  there  bbfll 
a  single  exception,  which  is,  that  the  cause  may  be  carrkl 
up  before  its  fined  termincdiony  where  the  decision  or  jnd^ 
ment  complained  of,  if  it  had  been  rendered  as  claimed  bf 
plaintiff  in  error,  would  be  o,  final  disposition  of  the  oisui 
Criticise  it  as  we  may,  this  is  the  imperative  mandate  oLM 
Legislature,  and  whatever  may  have  been  the  practice  <]ftll 
Courts,  and  the.  acquiescence  of  the  profession,  it  is 
duty,  as  a  Court,  when  the  question  is  fairly  made  and  w 
riously  urged,  to  meet  it,  and  carry  out  the  plainly  ex 
will  of  the  law-making  power  in  strict  good  faith.  H 
ever  much  the  construction  we  now  place  upon  this  sectioB 
the  Code  may  conflict  with  the  opinions  of  many  meml 
of  the  bar  of  this  Court,  we  know  it  is  sustained  by 
the  ablest  lawers  of  this  State,  and  we  have  tUe  pow^rfbl 
port  of  the  repeated  decisions  of  the  Supreme  Court  of 
United  States  upon  the  very  point  in  6ontrover8y, 
provision  of  the  Judiciary  Act,  passed  by  Congress  in  1 
which  is  identical  in  substance  with  the  Act  now  under 
view,  except  that  our  statute  permits  the  cause  to  be  bi 
up  before  its^noZ  termination,  provided  the  decision 
have  hecn  final  if  it  had  been  rendered  as  claimed  by 
tiff  in  error.  By  the  22d  section  of  the  Judiciary  Alt 
the  United  States,  it  is  provided  that ^noZ  judgmadM 
decrees  in  civil  actionSy  and  suits  in  equity  in  a  Circuit 
brought  there  by  original  process,  or  removed  there 
Courts  of  the  several  States,  or  removed  there  by 
from  a  District  Court,  when  the  matter  in  dispute 
the  sura  or  value  of  $2,000  00,  exclusive  of  costs,  may 
examined  and  reversed  or  affirmed  in  the  Supreme 
By  section  25,  it  is  also  enacted  that  b,  final  judi 
decree  in  ayiy  suit  in  the  highest  Court  of  law  or  eqoitj 
State,  in  which  a  decision  in  the  suit  could  be  had,  vl 
drawn  in  question  the  validity  of  a  treaty,  etc.,  etc, 
re-examined,  and  reversed  or  affirmed  in  tbe  Supreme 
of  the  United  States. 

Our  statute,  with  the  exception  above  mentioned, 
ly  denies  jurisdiction  to  this  Court  so  long  as  the 
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ig  in  the  Court  below.  The  United  States  statute  con- 
irisdiction  ou  the  Supreme  Court  in  case  of  final  judg^ 
or  decrees  in  civil  actions  or  suits  in  equity  in  the  Circuit 
By  and  in  final  judgments  or  decrees  in  any  suit  in  the 
3t  Court  of  any  State  in  the  cases  mentioned,  and  by 
»tion  denies  jurisdiction  in  all  other  cases.  The  mean- 
the  same  in  both  statutes.  They  authorized  the  Su- 
)  Court  of  this  State  in  the  one  case,  and  the  Supreme 
.  of  the  United  States  in  the  other,  to  review  the  final 
lent  in  the  cause  or  suit  when  the  case  is  no  longer 
ng  in  the  Court  below.  The  statutes  being  substantially 
kme,  it  would  seem  to  be  safe  for  us  to  follow  the  decis- 
f  the  Supreme  Court  of  the  United  States  in  putting  a 
nction  upon  our  own  Act 

d  we  liere  respectfully  invite  attention  to  the  following, 
g  other  mlings  of  that  Court,  upon  this  question : 
g  va  Grundy,  6  Cranch,  51,  was  an  appeal  to  the  Supreme 
i  firom  an  interlocutory  decree  of  the  Circuit  Court  of  the 
ict  of  Columbia,  dissolving  an  injunction.  Marshall,  C. 
elivering  the  unanimous  opinion  of  the  Court,  says : 
i  the  Court  has  no  doubt  upon  the  question.  No  appeal 
it  of  error  will  lie  to  an  interlocutory  decree  dissolving 
JDnction.  Writ  of  error  dismissed  with  costs." 
e  Judiciary  Act  of  1789  makes  the  same  provision  for 
isg  up  a  case  from  the  District  Court  to  the  Circuit 
^  when  the  sum  exceeds  $500  00,  as  is  made  for  carrying 
me  from  the  Circuit  Court  to  the  Supreme  Court  wh^n 
fBOunt  exceeds  $2,000  00,  to-wit :  that  any  final  de- 
Ind  judgments  in  civil  actions  in  the  District  Court  may 
ipied  ap,  etc. 

^Rtterson  vs.  The  United  States,  2  Wheaton,  221,  it 
that :   "A  Circuit  Court  has  no  authority  to  issue  a 
or  other  compulsory  process,  to  the  District  Court, 
removal  of  a  cause  from  that  jurisdiction  before  a 
or  decree  is  pronounced.     In  such  a  case  (says 
;)  the  District  Court  may  and  ought  to  refuse  obe- 
die  process  of  the  Circuit  Court,  and  either  party 
'the  Circuit  Court  for  a  procedendo,  after  the  trans- 
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cript  of  the  record  is  removed  into  that  Court,  or  may  po^ 
sue  the  cause  in  the  District  Court  as  if  it  had  not  bea 

I 

removed/' 

In  Gibbons  vs.  Ogden,  6  Wheaton,  448,  the  Supreme  Gout 
held  that:  "  A  decree  of  the  highest  Court  of  Equity  (oft 
State  affirming  the  decretal  order  of  an  inferior  Comt  tf' 
Equity)  of  the  same  State,  refusing  to  dissolve  an  injunodof^ 
granted  on  the  filing  of  the  bill,  is  not  b,  final  decree  witUi^ 
the  25th  section  of  the  Judiciary  Act  of  1789,  chapter  % 
from  which  an  appeal  lies  to  this  Court/' 

Again,  in  Brown  vs.  Swann,  9  Peters,  1,  the  Court 
Marshall,  C.  J.,  delivering  the  opinion,  that:     "An 
to  the  Supreme  Court  does  not  lie  from  a  decree  of  the 
cuit  Court,  making  an  injunction perpetiudj  and  leaving 
matters  of  account  open  for  further  consideration,  upon 
the  parties  went  on  to  take  further  proof.     The  decree 
petuating  the  injunction  was  not  r  final  decree" 

The  case  of  Smith  vs.  Trabue's  heirs,  9  Peters,  4,  is 
stated  and  decided  by  Chief  Justice  Marshall  speaking 
the  whole  Court :     "The  defendants  in  error  filed  the 
tion  in  the  Circuit  Court,  stating  that  a  declaration  of 
ment  had  been  brought  by  John  Doe  on  the  demise  of 
Smith,  and  notice  was  served  on  Hiram  and  William  Bij 
the  tenants  of  the  petitioners,  and  a  judgment  was  rem 
against  them  in  May,  1818,  on  which  no  vrrit  of  habere 
possessiojiem  has  been  issued.     In  November  T^rm,  181 
judgment  was  rendered  against  other  tenants  by  vi 
which  the  marshal  turned  John  Evans  out  of  possesBioo,  ^ 
as  tenant  of  the  petitioners,  resided  on  the  plaoe,  which 
been  occupied  by  the  Bryants.     A  rule  to  show  came 
granted,  and  on  its  return  restitution  was  awarded. 
Judiciary  Act  authorizes  this  Court  to  issue  writs  of 
bring  up  any  final  judgment  or  decree  in  a  civil  action  or 
in  ecjuity,  depending  in  the  Circuit  Court,  eto.     This  is 
final  judgment  in  a  civil  action,  nor  a  decree  in  a 
Equity.     It  is  no  more  than  the  action  of  a  Court  on  ii 
process  which  is  submitted  to  its  oa  discretion.     This 
takes  no  jurisdiction  in  such  a  case.    It  is  not,  we 
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>  '  Act.     The  writ  of  error  is  quashed, 

v-;-,  ^  Court  having  no  jirrisdiction." 

^>nrad,  6  Howard,   201,  was  a 
"  '"^  ,  (Taney,  C.  J.,  delivering  the 

\  *eld  that  a  decree  that  money  shall 

.   that  property  shall  be  delivered  to  a 
jperty  held  in  trust  shall  be  delivered  to  a 
pointed  by  the  Court,  is  inievlocxdory  onlyy  and 
preserve  the  subject  matter  in  dispute  from  waste 
dation,  and  to  keep  it  within  the  control  of  the 
til  the  rights  of  the  parties  concerned  can  he  finally 
ed.     From  such  a  decree  no  appeal  lies.    The  learned 
ds:     "In  limiting  the  right  of  appeal  to  final  cfe- 
Kras  obviously  the  object  of  the  law  to  save  the  un- 
expense  and  delay  of  repeated  appeals  in  the  same 
to  have  the  whole  case,  and  every  matter  in  contro- 
It  decided  in  a  single  appeal." 
d  vs.  Gibson,  7  Howard,  650,  grew  out  of  a  viola- 
patent  right,  where  many  thousands  of  dollars  had 
sted,  and  it  was  claimed  that  as  the  time  allowed 
user  to  use  the  machine  mu3t  soon  expire,  the  loss 
irreparable  by   holding  up  the  injunction.     Upon 
)  Court  ruled,  that  when  a  decree  in  Chancery  re- 
latter  to  a  Master  to  ascertain  the  amount  of  d»m- 
in  the  meantime  the  bill  is  not  dismissed,  nor  is 
ecree  for  costs,  the  decree  is  not  a  final  one,  from 
^>peal  will  lie  to  that  Court,  although  there  is  a 
injunction  granted.     Mr.  Justice  McLane  deliver- 
^oioa  says:   "No  point  is  better  settled  in  this 
VI  that  an  appeal  may  be  prosecuted  only  from  a 
ifc     The  cases  are  numerous  where  appeals  have 
liMed   because  the  decree  of  the  Court  was   not 

ill  be  seen,  that  the  United  States  statute  is  the 
lly  as  our  own,  except  as  already  pointed  out, 
tfole  is  firmly  established  in  the  Supreme  Court 
Jtete8>  that  a  decree  e/ran^mf/  or  refusing  an  in- 
fJM  finai  hearing,  is  interlocutory  only  2JiA.  not 
K 
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The  Chancellor. certified  the  bill  of  exceptions  to  betroe, 
but  would  not  order  the  Clerk  to  send  up  the  record,  etc., to  this 
Court ;  but  he  ordered  the  bill  of  exceptions  and  his  decision 
to  be  entered  upon  the  minutes  of  the  Court.  This  he  did 
because  the  cause  was  still  pending  in  said  Court,  and,  there- 
fore,  in  his  opinion,  the  effort  to  review  his  said  judgment 
here,  was  premature.  Thereupon,  complainants'  solicitors 
prayed  for  a  mandamus  nisi  from  this  Court,  calling  on  said 
Chancellor  to  show  cause  why  he  should  not  order  his  Cleik 
to  send  up  said  record,  etc.,  for  review,  as  in  cases  of  final 
judgment.  (As  the  remarks  made  upon  granting  the  rob 
nisi  are  of  great  practical  importance,  they  are  published 
with  the  opinion  of  the  Court,  pronounced  at  the  hearing.) 

M.  K.  Palmer,  J.  R.  Brown,  David  Irwin,  for  peti- 
tioners. 

Judge  Rice,  D.  A.  Walker,  for  the  Chancellor. 

Brown,  C.  J.,  in  granting  the  rule  nisi  remarked :  In  ft* 
case  the  Hydraulic  Mining  Company  filed  a  bill  in  Whill 
Superior  Court  against  J.  E.  Dean,  Jr.,  the  all^tionaii; 
which  are  not  necessary  to  be  here  stated.  Upon  an  expoHt 
application  made  to  the  Hon.  Charles  D.  Davis,  Judge 
the  Superior  Courts  of  said  Circuit,  he  granted  an  inju 
against  Dean,  the  defendant.  Some  time  after  this  ex 
order  granting  the  injunction,  the  ten  days'  notice  reqoii 
by  the  statute  was  given,  and  a  motion  was  made  to  di 
the  injunction.  After  having  heard  the  parties  for  and 
the  motion,  his  Honor,  the  Judge,  passed  an  order  dissol 
the  injunction.  Within  thirty  days  from  the  hearing, 
solicitors  for  the  complainants  tendered  their  bill  of 
t;ons  to  the  decision  of  the  Judge  dissolving  the  inja 
lind  prayed  that  it  be  certified  and  sent  up  to  the  next 
Term  of  this  Court.  Judge  Davis  certified  that  the  Ufl 
exceptions  was  true,  but  refused  to  order  the  Clerk  of 
Court  to  certify  and  send  up  the  record  to  this  Coort^ 
did  order  him  to  enter  the  same  of  record  in  the  Su 
Court,  under  section  4191  and  4194  of  the  Code,  fhe 
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noits,  or  decrees  of  the  Court^  upon  any  collateral  issue, 

7  matter  springing  out  of  the  cause,  or  ancillary  to  it, 
be  entered  of  record,  to  await  the  final  trial  of  the  cause, 
e  they  are  brought  to  this  Court.  And  in  all  matters 
I  at  Chambers,  where  the  issue  to  be  determined  is  col- 
i\  to,  or  springs  out  of  a  cause  then  pending  in  the  Su- 
r  Coort,  and  is  ancillary  to  it,  the  bill  of  exceptions 
!d  be  tendered  at  the  session  of  the  Court  when  the  rul- 
\  made,  and  the  Judge  should  allow  a  reasonable  time 
e  closing  the  session  at  Chambers,  to  make  out  the  bill 
iceptions,  which,  if  true,  he  should  sign,  and  he  should 
'  the  Clerk  of  the  Superior  Court  to  enter  it  upon  the 
tes,  to  be  sent  up  with  the  record,  if  the  cause  is 
;ht  to  this  Court,  for  alleged  errors  on  the  final  trial. 
f  the  matter  heard  at  Chambers  is  such  a  distinct  pro- 
ng, or  cause  of  action,  as  may  lawfully  originate  there, 

8  not  a  collateral  issue,  springing  out  of  an  action  pend- 
tt  the  Court,  or  ancillary  to  such  action  pending,  and 
idgment,  order,  or  decree,  is  final ;  or  if  it  would  have 
final,  if  rendered  as  claimed  by  the  plaintifi*  in  error, 
ill  of  exceptions  may  be  tendered  at  any  time,  within 
^  days  afler  the  decision  is  made,  and  may  be  brought 
the  next  Term  of  this  Court,  as  other  final  judgments 
t)e. 

wras  urged  in  the  argument  that  the  construction  we  now 
upon  this  statute,  will  work  irreparable  injury  to  suit- 
s  it  will  leave  the  granting  and  dissolving  of  injunctions, 
ng  the  cause,  in  the  discretion  of  the  Judges  of  the  Su- 
•  Courts.  No  such  inconvenience  in  practice  is  felt  in 
nited  States  Courts,  or  in  the  Courts  of  other  States, 
\  the  same  rule  prevails.  The  Circuit  Judges,  asa  class, 
iwyers  of  ability,  and  men  of  character,  who  seldom 
thai;  sound  discretion  which  the  law  vests  in  them, 
they  are  alone  responsible.  The  system  under  which 
ive  practiced  in  this  State,  encourages  indifference  and 
3t  of  duty,  on  the  part  of  the  Judges  of  the  Superior 
s,  as  it  is  generally  understood,  where  the  amount  in- 
d  is  worth  a  litigation,  that  the  case  will  be  carried  to 
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ever,  against  this  view  of  the  case  is,  that  section  4192  autho- 
rizes "  either  party  in  any  civil  cause,  and  the  defendant  ia 
any  criminal  proceeding  in  the  Superior  Courts  of  this  Sfcate^*' 
to  "except  to  any  sentence,  judgment,  or  decision,  or  decree 
of  such  Court,  or  of  the  Judge  thereof,  in  any  matter  heud 
at  Chambers."     And  section  4194  declares  that  "exceptiooB 
tendered  before  the  final  hearing  or  judgment,  for  the  mere 
purpose  of  being  made  a  part  of  the  record,  shall  be  certified 
to  be  true  by  the  Judge,  and  ordered  to  be  placed  on  the  re- 
cord.    Such  exceptions  must  be  tendered  during  the  term." 
Now  it  is  said, that  section  4191  can  not  include  a  seDtenee^ 
judgment,  decision,  or  decree,  made  by  the  Judge  at  Chan- 
bers,  because  the  exception  can  not  in  tliat  case  be  teodeiri  j 
during  the  term,  as  such  decisions  are  often  made  in  yaca* 
tion,  between  the  regular  terms  of  the  Superior  Court.  !«■ 
free  to  admit  that  there  is  some  difficulty  in  reconciling  tUv 
apparently  conflicting  sections  of  the  Code.     But  they  areii'j 
pari  materia  and  must  all  be  construed  together,  and  as  thij 
is  a  remedial  statute,  intended  to  correct  the  evil  which  ettj 
isted  prior  to  the  adoption  of  the  Code,  of  carrying  upii 
locutory  judgments  and  decrees,  before  the  final  hearing! 
the  cause  upon  its  merits,  we  most  give  it  a  liberal 
tion,  to  suppress  the  mischief  and  advance  the  remedy, 
would  seem,  therefore,  if  the  two  sections  cannot  stand 
gether,  that  the  language  "such  exceptions  must  be 
during  the  term,"  in  section  4194,  should  yield  to  the 
tive  declaration  in  section  4191,  that  no  cause  shall  be 
ried  to  the  Supreme  Court,  upon  any  bill  of  exoeptioii% 
long  as  the  same  is  pending  in  the  Court  below^  etc 
we  think,  this  apparent  conflict  may  be  fairly 
when  we  take  into  the  account  the  fact  that  the  injuncticB 
sues  out  of  the  Superior   Court,  exercising  jurisdidiflB 
Chancery.     In  other  words,  out  of  a  Court  of  Eqaitf. 
the  Code  declares,  section  4163,  that  a  Court  of  Eqniljiil 
ways  open. 

Taking  all  these  sections  together,  we  think  the 
is,  that  in  all  causes,  whether  at  law  or  in  equity,  tried  ati 
Begular  Term,  all  exceptions  to  the  interlocotoiy 
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gments,  or  decrees  of  the  Court;  upon  auj  collateral  issue, 
0117  matter  springing  out  of  the  cause^  or  ancillary  to  it, 
ut  be  entered  of  record^  to  await  the  final  trial  of  the  cause. 
Gore  thejr  are  brought  to  this  Court.  And  in  all  matters 
ard  at  Chfimbers,  where  the  issue  to  be  determined  is  col- 
xral  to,  or  springs  out  of  a  cause  then  pending  in  the  Su- 
rior  Coart,  and  is  ancillary  to  if,  the  bill  of  exceptions 
oold  be  tendered  at  the  session  of  the  Court  when  the  rul- 
gis  made,  and  the  Judge  should  allow  a  reasonable  time 
ifore  dosing  the  session  at  Chambers,  to  make  out  the  bill 
'  aceptions,  which,  if  true,  he  should  sign,  and  he  should 
der  the  Clerk  of  the  Superior  Court  to  enter  it  upon  the 
iiKites,  to  be  sent  up  with  the  record,  if  the  cause  is 
tmght  to  this  Court,  for  alleged  errors  on  the  final  trial, 
at  if  the  matter  heard  at  Chambers  is  such  a  distinct  pro- 
ving, or  cause  of  action,  as  may  lawfully  originate  there, 
id  is  not  a  collateral  issue,  springing  out  of  an  action  pend- 
%  in  the  Court,  or  ancillary  to  such  action  pending,  and 
le  judgment,  order,  or  decree,  is  final ;  or  if  it  would  have 
sen  final,  if  rendered  as  claimed  by  the  plaintiff  in  error, 
«  bill  of  exceptions  may  be  tendered  at  any  time,  within 
iirty  days  after  the  decision  is  made,  and  may  be  brought 
p  to  the  next  Term  of  this  Court,  as  other  final  judgments 
tybe. 

It  was  urged  in  the  argument  that  the  construction  we  now 
bee  upon  this  statute,  will  work  irreparable  injury  to  suit- 
li  as  it  will  leave  the  granting  and  dissolving  of  injunctions, 
Bndbg  the  cause,  in  the  discretion  of  the  Judges  of  the  Su- 
eriorGourts.  No  such  inconvenience  in  practice  is  felt  in 
16  United  States  Courts,  or  in  the  Courts  of  other  States, 
fcere  the  same  rule  prevails.  The  Circuit  Judges,  as  a  class, 
t  lawyers  of  ability,  and  men  of  character,  who  seldom 
Bitte  thai;  sound  discretion  which  the  law  vests  in  them, 
ken  they  are  alone  responsible.  The  system  under  which 
chave  practiced  in  this  State,  encourages  indifference  and 
fleet  of  duty,  on  the  part  of  the  Judges  of  the  Superior 
i^rts,  as  it  is  generally  understood,  where  the  amount  in« 
^Ved  ia  worth  a  litigation,  that  the  case  will  be  carried  to 
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the  Supreme  Court,  no  matter  which  way  it  maj  be  ded< 
in  the  Court  below.  But  if  the  responsibility  rests  upon 
Judge  alone,  till  the  final  trial,  he  will  find  it  neceasu] 
investigate  the  case  more  closely  and  act  with  greater  < 
tion.  With  the  numerous  decisions  already  pronouooed 
this  Court,  upon  the  proper  rules  to  govern  in  such  a 
'  there  will  seldom  be  much  difficulty  in  arriving  at  a  just < 
elusion,  when  the  Judge  carefully  considers  the  case  i 
mitted,  in  the  light  of  the  well  known  rules  of  law  es 
lished  by  the  Code  and  the  reported  cases. 

Under  the  present  practice,  mischief  just  as  irreparable] 
be  done  by  the  errors  of  the  Judge  of  the  Superior  Coi 
the  only  difierence  being,  that  it  cannot  last  as  long  a 
might  do  under  the  rule  prescribed  by  the  Code,  as  now  < 
strued.  It  is,  however,  simply  a  difierence  in  degree, 
not  in  principle.  To  illustrate,  a  suitor  files  his  bill 
prays  relief,  and  a  perpetual  injunction,  to  restrain  atreq 
upon  a  gold  mine,  as  was  done  in  the  case  now  under  < 
sideration,  and  he  further  prays  that  the  -defendant  be 
joined,  pending  the  litigation.  If  the  Judge,  under  thep 
eut  practice,  refuses  to  grant  the  injunction,  it  may  be  ttfi 
months,  or  more,  before  he  can  get  that  judgment  reverse 
this  Court,  if  it  is  found  to  be  erroneous.  In  the  meant 
the  mine  may  have  been  exhausted  and  the  mischief  e 
plete.  Under  the  rule  we  now  lay  down,  the  result  in  8 
case  would  be  precisely  the  same,  with  this  difierence,  tha 
would  be  delayed  till  a  trial  in  the  Court  below,  upon 
merits,  and  a  judgment  of  this  Court,  if  the  case  shooli 
brought  up.  In  other  words,  the  difierence  would  be  in 
length  of  the  time  only. 

But  it  is  said  this  construction  amounts  to  a  denial  of 
right  to  bring  his  case  here,  as  the  very  object  of  the  inji 
tion  is  defeated  by  the  delay,  and  the  decision,  whea  mad 
this  Court,  would  be  of  no  practical  efiect.  This  is  d< 
good  objection,  as  there  is  very  seldom  a  case,  where  to 
junction  is  asked,  that  the  bill  does  not  contain  a  prayer  \ 
it  be  made  perpetual.  As  already  shown,  the  Code  says  it 
be  made  perpetual  only  afler  a  hearings  and  upon  a  final  b 
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It  is  also  urged  th^t  the  Constitution  makes  this  a  Court 
:  the  correction  of  errors,  and  that  it  is  the  right  of  every 
itor  to  have  the  errors  that  are  commiUed  to  his  injury,  cor- 
&ted  here.  This  is  true,  but  the  Legislature  has  the  power 
prescribe  the  time  and  manner  of  correcting  such  errors 
this  Court.  If  that  power  should  be  denied  to  the  Legisla- 
irCjthe  Act  withholding  from  the  suitor  the  right  to  bring 
p  a  decision  of  the  Superior  Court,  upon  a  motion  for  a  con- 
DoaDce,  or  a  motion  to  produce  papers  to  be  used  on  the 
ialjlill  the  final  hearing;  would  be  as  much  a  violation  of 
le  Constitution  as  the  provision  now  under  consideration. 
t  is  very  evident,  therefore,  as  the  Code  makes  provision  for 
ringiDg  up  all  decisions  which  may  be  complained  of  as  er- 
tteous,  within  such  time,  and  under  such  rule,  as  is  prac- 
ced  in  the  United  States  Courts,  and  the  Courts  of  other 
tates,  there  is  no  infringement  of  any  Constitutional  right 
t  the  suitor,  to  have  the  errors  committed  to  his  prejudice 
mrected. 

Bat  there  is  still  another  consideration  which  should  not 
B  overlooked.  Under  the  old  law  and  practice,  when  all 
)rt8  of  interlocutory  judgments,  orders,  and  decrees,  could 
B  brought  up  for  review  by  this  Court,  the  Judge  of  the 
uperior  Courts  could  not  grant  a  second  injunction,  pending 
wsait,  if  the  first  had  been  dissolved.  This  rule  no  longer 
revails.  By  section  3156  of  the  Code,  it  is  enacted,  that: 
A  second  injunction  may  be  granted,  in  the  discretion  of 
ie  Court."  Under  the  rule  now  established,  which  forbids 
ie  bringing  up  an  interlocutory  decree,  dissolving  the  in- 
unction, this  change  is  a  necessary  and  proper  one,  as  it  gives 
le  Judge  of  i^e  Superior  Courts  the  power  to  correct  his 
'terror  in  dissolving  an  injunction,  at  any  time,  when  he 
^satisfied  of  its  commission. 

It  is  scarcely  necessary  for  us  to  remark  that  it  is  the  duty 
f  the  Judges  of  the  Superior  Courts  to  act  with  great  care 
'Jd  caution,  in  granting  or  dissolving  injunctions.  In  all 
*^per  cases,  good  and  sufficient  bond  and  security  should  be 
fven  by  the  party  applying  for  the  injunction,  if  not  applied 
^  \n  forma  pauperis,  before  it  is  sanctioned,  so  as  to  protect 
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parties  who  may  be  injured  by  it.  And  in  case  the  Jndge, 
i^t  any  stage  of  the  proceeding,  is  satisfied  he  has  erred  in  dis- 
solving an  injunction,  he  should  at  once  correct  the  errofibj 
granting  a  second  injunction.  As  the  law  puts  the  responsi- 
bility upon  him  alone,  till  the  final  hearing,  he  should  be 
careful  to  exercise  a  sound  discretion,  and  see  to  it,  thattben 
is  no  abuse  of  that  discretion,  either  in  the  use  of,  or  the  re- 
fusal to  use,  this  restraining  power  of  the  Court,  for  the  id- 
vancement  of  the  ends  of  legal  justice. 

Sound  public  policy  requires,  that  there  shall  be  no  oone- 
oessary  delay  in  the  administration  of  the  laws  of  the  land. 
And  we  are  well  satisfied,  that  the  rule,  as  we  now  oonstne 
the  statute,  will  promote  this  important  object.  Mach  ob- 
necessary  delay  is  caused  by  frequent  appeals  to  this  OxA, 
pending  the  litigation  of  a  cause  in  .the  Court  below. 

In  the  language  of  Chief  Justice  Taney,  above  quoted: 
^^In  limiting  the  right  of  appeal  to  final  decrees,  it  was  ob- 
viously the  object  of  the  law  to  save  the  unnecessary  expetfe 
and  delay  of  repeated  appeals  in  the  same  suit,  and  to  hivt 
the  whole  case  and  every  matter  in  controversy  in  it,  deddel 
in  a  single  appeal" 

Let  the  rule  be  discharged. 

Warner,  J,,  concurred.  McCay,  J.,  dissented,  but  wrott 
out  no  opinion. 


John  C.  Addison,  plaintiff  in  error,  vs.  Thomas  FaybuI 

defendant  in  error. 

When  a  defendant  in  execution  filed  an  affidavit  in  accordance  witkll 
7th  section  of  the  Act  of  1868,  known  as  the  Relief  Law,  it  was  tni! 
in  the  Court  to  dismiss  the  affidavit,  on  the  ground  that  sud  Aot  HI 
unconstitutional.  He  should  have  permitted  the  defendant  to  ■■ 
the  motion  provided  for  in  the  2d  section  of  the  Act. 

Relief  Act.    Constitutional  Law.    Before  Judge  Da^ 
Habersham  Superior  Court    April  Term,  1869. 
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Addison  aod  another^  as  makers,  and  still  another,  as  en- 
dorser, made  and  delivered  their  promissory  note  to  Fayette 
ibr  a  certain  lot  of  land  in  said  county^  and  had  Fayette  to 
convey  the  lot  by  deed  to  the  Methodist  Church   South. 
I^jettesued  them  on  the  note,  and  had  judgment  in  April, 
1862.    In  November,  1868,  the  fi.  fa,  which  was  issued  upon 
asid  jadgmenl,  was  levied  upon  said  lot  as  the  property  of 
Ae  defendants.     Addison  filed  an  affidavit,  under  the  second 
tod  seventh  sections  of  the  Relief  Act  of  1868,  stating  his 
desire  to  have  the  benefit  of  said  Act.     The  sheriff  accepted 
tile  affidavit,  and  returned  the  fi.  fa,  and  affidavit  to  the 
Omrt    When  the  cause  was  called  in  its  order,  Fayette's 
tttomey  moved  to  dismiss  it  upon  the   ground  that  said 
iectioDs  were  unconstitutional.   X)n  that  ground  it  was  dis- 
KBiSBed,  and  of  that  complaint  is  made  here. 

C.  H.  Sutton,  G.  McMillan,  by  L.  E.  Bleckley,  for 
pliintiff  in  error. 

Phillip  Martin,  by  A.  T,  Akerman,  for  defendant  in 
STor. 

McCay,  J. 

This  case  must  be  controlled  by  the  cases  of  IVfiUe  vs. 
llasldt  and  White  vs.  Hemdoriy  decided  at  this  term.     We 
idd  in  those  cases  that  the  Act  of  1868  was  constitutional,. 
ren  as  applied  to  judgments.     If  the  defendant  has  any 
fftUable  reason  why  this  judgment  should  not  be  collected, 

flias  a  right  to  pursue  the  course  pointed  out  by  that  Act 
get  his  remedy.    So  far  as  he  has  gone  in  this  case  he  has 
ildraed  the  very  words  of  the  Act.     He  was  entitled  to 
to  the  plaintiff  an  issue,  as  provided  by  the  Act.    This 
prevented  from  doing  by  the  dissmisal  of  the  case, 
we  reverse  the  judgment  dismissing  the  case. 
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John  L.  Usry,  plaintiff  in  error,  vs.  Cicero  Rainwateb, 

defendant  in  error. 

Where  two  persona  make  a  crop  together,  and  the  corn  made  ib  gatboedi 
shucked  and  separated  into  equal  parts,  and  placed  in  different  criki 
on  the  place,  and  each  of  the  parties  has  a  key  to  a  distinct  crib,  vitk 
leave  to  feed  his  stock  therefrom :  Held,  that  this  is  not  such  t  £n- 
sion  of  the  corn  as  puts  each  cropper  in  possession  of  his  part  in  ha 
own  right,  and  a  possessory  warrant  will  not  lie  between  them  foriui 
corn,  until  a  formal  division  is  made,  or  there  is  a  formal  settlement  of 
the  debts  and  affairs  of  the  partnership. 

Possessory   Warrant.     Partnership.     Before  Judge  Al- 
DREWS,     Warren  Superior  Court.     April  Term,  1869. 

Rainwater  souglit  to  recover  seventy-five  bushek  of  corn 
from  Usry,  by  possessory  warrant.  On  the  trial  before  the 
Judge  of  the  County-Court,.  Rainwater  testified  that  ha 
and  Usry  farmed  together,  in  1867,  each  paying  half  the  ez< 
penses  and  taking  half  of  the  crop ;  they  gathered  the 
shucked  it,  and  divided  it,  putting  half  into  one  crib  and) 
into  another,  and  each  took  possession  of  one  crib  aod  illi 
contents.  Both  cribs  were  on  Usry's  land ;  and  he  testififli) 
that  when  the  corn  was  so  divided  he  considered  it  all  h%i 
until  he  was  paid  certain  demands  which  he  held  agaii 
Rainwater,  and  until  the  expenses  of  the  farm  were 
He  admitted  that  Rainwater  had  kept  the  kej(  of  one  of 
cribs,  ever  after  said  division,  till  he  left  the  premises^ 
while  feeding  his  horse  out  of  it,  and  he  admitted,  that 
Rainwater  left,  he,  Usry,  changed  the  lock  of  the  crib  i 
which  Rainwater  had  had  the  key,  and  refused  to  allow 
to  use  or  remove  the  corn.  He  also  put  in  evidence  the 
tract  between  them,  but  what  it  was  does  not  appear,  ex( 
by  inference  from  the  petition  for  certiorarL  Rainwai 
re-examined,  testified  that  he  had  paid  the  liens  on  his 
of  the  crop,  and  that  Usry  sold  the  cotton  raised  by 
and  had  paid  no  part  of  its  proceeds  to  him.  The  Jadga^ 
the  County-Court  ordered  the  corn  delivered  to  Rainwater. 

Usry  sued  out  a  coiiorari,  averring  that  the  Judge  of 
County-Court  erred  in  said  judgment^  because  the  com 
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le  joint  property  of  Usry  &  Rainwater^  whose  partnership 
not  jet  dissolved,  because^  by  the  contract,  neither  was  to 
si^e  any  exclusive  right  to  any  part  of  the  crop  till  the  ex- 
SDses  of  the  &rm  were  paid,  and  because  possessory  war- 
mt  was  not  the  proper  remedy  under  the  circumstances. 
ndge  Andrews  affirmed  the  decision  of  the  County-Judge. 
hat  is  assigned  as  error. 

« 
Toombs  &  DuBose,  for  plaintiff  in  error,  relied  on  sec- 

ons  1880,  3956,  of  Irwin's  Code  and  18th  Ga.  R.,  664. 

E.  H.  Pottle,  for  defendant,  relied  on  34th  Georgia  Re- 
irts,  224. 

■ 

McCay,  J. 

ITothing  is  more  common  among  ^^  croppers"  than  to  sep- 
tte  the  com  as  it  is  gathered,  into  equal  lots,  put  each  lot 
a  separate  crib,  and  agree  that  each  person  at  interest  shall 
id  his  stock  out  of  a  designated  crib,  of  which  he  keeps  the 
y.  In  such  arrangements  there  is  no  intent  to  divide  the 
op.  It  is  nothing  but  a  convenient  and  satisfactory  mode, 
"  which  to  keep  an  account  of  what  each  one  uses,  since, 
ben  the  final  division  is  made,  the  deficiency  in  each  crib  is 
ttolnsive  of  the  account.  The  habits  of  our  people,  who  are 
py  often  "out  of  corn,''  even  before  the  crop  is  gathered, 
tkm  this  practice  a  great  convenience.  The  arrangement 
pude  long  before  it  is  possible  to  know  what  will  be  a 
division,  after  the  cotton  is  gathered  and  the  expenses 
id,  and  it  is  not  intended  as  a  severance  of  the  joint 
ihip.  So  long  as  this  continues,  the  possession  of  one 
possession  of  both,  and  a  possessory  warrant  does  not 
reen  them. 

no  evidence  in  this  record  of  any  severance  of  the 

of  this  com,  and,  although  it  is  true  that  in  such 

right  to  the  possession  is  the  only  thing  at  issue, 

cases  (and  this  is  one  of  them)  where  the  posses- 

npon  the  ownership.    So  long  as  this  corn  be- 

the  Jiartnersfaip,  the  possession  of  one  is  the  posses- 


r 

■ 
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ifbn  of  botl)^  and  there  is  no  such  possesi^ion  of  either  as  ooma 
within  the  meaning  of  the  Act  of  1821^  or  the  provisions  of 
9     the  Code,  generally  known  as  the  possessory  warrant  law; 
Judgment  reversed. 


E.  N.  FiTZSiMMONS,  plaintiff  in  error,  i?«.  The  SouthekI. 
Express  Company,  defendant  in  error. 

■  I 

When  A.,  at  the  approach  of  the  Federal  army  to  Columbia,  Soath  Gut' J 
lina,  in  January,  18G5,  meeting  the  Charlotte,  North  Carolina, 
of  the  Southern  Express  Company,  requested  him  to  take 
charge  of  a  box  of  silver  which  A.  wished  sent  to  Charlotte,  and  that 
was  shipped  and  receipted  for  by  the  agent  at  Columbia,  direetfil 
the  owner  to  Mrs.  Fitzsimmons,  care  of  L.  F.  Bates,  agent  of  I 
Southern  Express  Company,  Charlotte,  North  Carolina,  and  the 
was  delivered  to  said  agent  by  the  Express  Company,  but 

;   wards  lost:    Kddy  that  under  this  evidence  it  was  not  error  fiar.l 
Court  to  charge  the  jury  that  if  they  believed  the  plaintiff  bad 
Bates  his  own  agent,  and  that  the  box  had  been  delivered  to 
the  Company  was  discharged. 

Common-Carriers.  Agency.   Before  Judge  Gibson. 
mond  Superior  Court.     January  Term,  1869. 

Eleanor  N.  Fitzsimmons,  as  trustee  for  the  children  of^ 
Mott  Alston,  brought  case  against  the  Southern 
Company  as  a  common-carrier,  and  as  warehouaemen|fiiri 
loss  of  a  box  of  family  silver  plate,  etc.,  with  counts  toi 
the  different  phases  of  the  case  apparent  from  ihe  evi( 

There  was  no  question  ad  to  title  or  value.     Alston's 
to  whom  the  lost  box  belonged,  and  Alston,  transferred 
rights  therein  to  Mrs.  Fitzsimmons  for  said  children* 
testified,  that  on  the  11th  of  February,  ISGSj^  at  Cdi 
South  Carolina,  he  shipped  by  said  Express  Companj! 
boxes  marked,  respectively,  ^'  Mrs.  E.  N.  FitzsimmonSi 
L.  F.  Bates,  Superintendent  Southern  Express  Com] 
Charlotte,  North  Carolina,^'  and  '^  J.  Mott  AlstoDi 
L.  F.  Bates,  Superintendent  Southern  Express 
Charlotte,  North  Carolina ;"  that  they  were  so  marl 
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ction  of  8aid  Bates,  and  at  the  time  of  the  delivery  he  . 
ructed  Bates  to  keep  the  boxes  safely  in  Charlotte  until 
od  for  ^by  Alston,  and  on  no  account  to  allow  them  sepa- 
d ;  that  Bates  agreed  to  do  so ;  the  box  marked  Fitzsim- 
is  was  delivered,  the  other  was  not;  that  he  delivered  the 
es  to  the  company  as  a  common-carrier,  paid  $39  25  for 
;ht,  and  took  receipts  for  them ;  that  he  never  authorized 
one  to  ship  either  of  the  boxes  away  from  Charlotte,  ex- 
i  that  be  sent  there  for  them  by  an  agent,  who  received 
Fitzsimmons  box,  but  was  told  that  the  other  was  sent 
Uchmond  when  Charlotte  was  threatened  by  the  Federal 
0B.  He  produced  and  read  in  evidence  the  company's 
ipt,  signed  by  one  McCome,  as  agent,  dated  11th  Feb- 
y,  1865,  in  usual  form,  (see  38th  Georgia  Reports,  519,) 
rhich  the  value  of  the  goods  is  stated  at  $10,000  00.  It 
18  to  have  been  conceded  that  this  valuation,  and  the 
[bt  paid,  were  in  Confederate  currency,  but  the  value  of 
icorrency  at  that  time  does  not  appear  by  the  record.  In 
I  at  that  time  it  took  fifty  such  dollars  to  buy  one  dollar 

^  witness  testified  that  he  called  at  Charlotte  for  the  boxes 
er  a  written  request  from  Alston,  in  these  words :  "  See 
Bates,  Southern  Express  agent  at  Charlotte,  North  Caro- 
i  about  two  boxes,  marked  J.  M.  Alston  and  Mrs.  £.  N. 
UmmonR,  and  ask  Mr.  Bates  to  keep  them  for  me  till  I 
send  for  them.  J.  M.  Alston."  And  that  Bates  replied 
Wting:  ^^Box  marked  J.  M.  Alston  was  forwarded,  by 
to  Richmond,  with  General  Preston's  boxes,  as  they, 
ton  boxes,  are  now  in  charge  of  Major  C.  D.  Milton, 

I  presume  your  box  is  also.*' 

er  witness  testified,  that  in  the  fall  of  1865,  he  called, 

's  instance,  on  Bates,  at  Charlotte,  North  Carolina^ 

boxes,  got  the  Fitzsimmons  box,  and  was  told  that 

had  been  forwarded  to  Richmond,  as  aforesaid. 

Pbeston  testified,  that  he  never  ordered  Alston's 

\,  and  that  it  did  not  come  with  his,  so  far  as  he 

Imving  never  seen  it. 

from  R.  B.  Bullock,  Superintendent  of  said  - 
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Company,  was  read  in  evidence,  in  which  he  said :  "  i 
marked  Colonel  Alston,  is  supposed  to  have  been 'shipped 
a  lot  of  other  boxes  of  silver  of  Colonel  Preston,  to  '. 
mond,  and  thence  back  to  Charlotte,''  etc.  And  herepli 
rested  her  case. 

For  the  defendant,  said  Bates  testified,  that  he  wa 
agent  of  defendant  at  Charlotte,  North  Carolina,  in  the 
ter  of  1865;  that  a  few  days  before  the  Federal  army 
pied  Columbia,  a  gentleman  called  on  him  and  inqaii 
to  removing  valuables  from  Columbia,  South  Carolii 
Charlotte,  North  Carolina,  and  said  he  had  a  box  conti 
silver,  of  which  he  desired  Bates  to  take  car^for  him ;  tl 
Bates,  replied,  that  he  would  do  the  best  he  could  for  its  8 
and  would  use  the  same  means  as  though  it  were  his  own 
soon  after,  two  boxes  came,  accompanfed  by  said  geaik 
marked  as  aforesaid ;  that  the  boxes  arrived  in  Charloi 
good  order,  and  he,  knowing  that  the  Alston  box  coni 
silver,  put  it,  in  Charlotte,  with  the  silver  of  Generals 
ton  and  Hampton,  but  not*  knowing  the  contents  of  tli 
marked  Fitzsimmons,  he  let  it  stay  with  the  other  fin 
that  Charlotte  was  threatened  by  the  Federal  army,  < 
body  was  trying  to  remove  valuables,  and  General  R 
sent  an  order  for  his  boxes  to  be  sent  to  Richmond ; 
telegraphed  back  to  Preston,  or  his  agent,  ''  what  aboi 
Alston  box  V  and  received  a  reply,  "  send  on  Alstoi 
with  General  Preston's  /'  and  in  obedience  to  these  ord 
sent  Preston's  and  this  Alston  box  to  Richmond,  on  thi 
of  February,  1865,  and  that  it  reached  Richmond;  h< 
poses,  now,  that  Alston's  box  was  burnt  when  Kichmoo 
evacuated,  the  office  of  defendant,  at  Richmond,  havio] 
then  destroyed  by  fire,  though  he  never  knew  of  the  k 
Alston's  agent  called  for  the  box.  Bates  farther  ta 
that  he  was  representing  Alston,  as  his  agent^  in  presi 
the  box,  and  believed  that  Alston  so  recognized  his 
he  would  not  have  received  it  for  the  pittance  in  Confi 
money  paid  for  the  freight,had  really  a  full  load,  bat  8iq 
he  was  doing  a  personal  favor  to  Alston,  and  took 
that  reason  only. 
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The  Court  was  requested  by  the  plaintiff's  attorneys  to 
irge  the  jury: 

IgL  Where  goods  arrive  at  the  point  of  destinatiou,  and 
I  delivered  to  the  company's  warehouseman,  the  common- 
nier  becomes,  as  to  such  goods,  warehouseman  by  operation 
law,  and  as  such  warehouseman,  is  bound  to  exercise  ordi- 
ry  care  for  such  goods.  If,  under  such  circumstances,  the 
ods  be  misdelivered,  or  shipped  to  another  point,  without 
tbority,  it  is  a  misfeasance,  and  makes  the  common-carrier 
U^  for  their  loss,  whether  the  misdelivery  or  sending  them 
my  was  by  the  carrier  as  carrier  or  as  warehouseman.  The 
Nut  gave  in  charge  the  request,  with  this  addition,  '^  pro^ 
led  such  misdelivery  or  sending  away  of  the  goods  was  not 
sTfliistake,  or  done  purposely  for  the  safety  of  the  goods,  and 
I  the  benefit  of  the  owner." 

Sd.  The  same  individual  cannot  be  the  agent  of  two  par- 
p Jn  the  same  transaction  whose  interests  are  conflicting ; 
jBiteB  was  superintendent  of  defendant,  at  Charlotte,  North 
pdUna,  he  could  not  have  been  the  agent  of  Alston,  and  a 
j^ment  from  Charlotte,  by  Bates,  was  unauthorized,  and 
Knot  relieve  the  defendant  from  liability.  He  charged 
while  that  was  true,  generally,  yet  if  Alston  shipped  the 
to  the  care  of  Bates,  he  made  Bates  his  agent,  and  a 
to  Bates  discharged  the  defendant:  thus,  if  goods 
lipped  to  the  care  of  the  Superintendent  of  the  Georgia 
id  Company,  it  makes  such  superintendent  the  agent 
shipper,  and  a  delivery  to  him  relieves  the  company 
all  liability. 
The  shipment  of  the  goods  from  Charlotte  to  Rich- 
without  authority  was  a  new  undertaking,  at  the  risk 
idant,  and  defendant  cannot  shield  itself  under  the 
its  receipt  as  to  the  value  of  the  goods,  but  is  bound 
full  value  thereof.  He  refused  so  to  charge,  but 
that  the  contract  as  to  value  continued  and  followed 
that  defendant  could  not  he  held  responsible  for 
the  value  put  upon  the  goods  by  the  shipper,  and 
ifloertainiog  that  value,  the  jury  is  not  confined  to 
value  of  the  Confederate  currency  specified  in  the 
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receipt,  if  the  contents  were  stated  at  the  time,  or  known  to 
the  defendant ;  if  the  goods  were  carried  to  Charlotte,  lb* 
contract  of  shipment  was  executed,  but  if  afterwarda  tk 
goods  were  lost  by  the  misfeasance  of  defendant,  it  is  boul: 
for 'the  full  value  of  the  goods,  notwithstanding  theviln- 
specified  in  the  receipt. 

Further  he  charged,  as  follows :  "  The  Express  Gompnf: 
is  a  common-carrier,  and  bound  to  carry  safely,  and  withiil;; 
reasonable  time,  all  goods  entrusted  to  it  to  the  point  of  day:! 
tination,  and  then  to  deliver  them  to  the  consignee, 
defendant  can  excuse  itself  from  the  performance  of 
duty  only  by  showing  that  it  was  prevented  by  theiflti 
God  or  the  public  enemy :  and,  within  the  reason  and 
of  the  latter  exception,  if  prevented  by  the  forces  of 
the  Federal  or  Confederate  army,  it  is  excused  from  its 
ordinary  liability.  If  the  goods  were  consigned  to,  andlJp 
livered  to  Bates  at  Charlotte,  Jforth  Carolina,  yoa  ob 
hold  the  defendants  liable  unless  Bates,  the  consignee^ 
shipped  the  goods  by  express,  and  they  were  lost  in 
or  in  the  care  of  defendant  as  a  common-carrier  or  btilMcj 

^'  If,  at  the  destination,  in  Richmond  or  Charlotte,  the  | 
were  lost,  after  a  reasonable  time,  the  defendant  is  only 
for  ordinary  care  and  diligence,  such  as  a  prudent  man 
in  the  management  of  his  own  affairs,  and  if,  without 
ant's  fault,  the  goods  were  lost  or  destroyed,  the  d( 
is  not  liable. 

'^  If  defendant  is  liable,  and  at  the  time  of  consigning 
goods  plaiutiflF  fixed,  by  special  contract,  a  value  to  theoi|l 
cannot,  whether  they  were  lost  in  defendant's 
common-carrier  or  warehouseman,  recover  more  than 
value  affixed  in  said  special  agreement.     The  exi 
liability  of  common-carriers,  in  making  them  insu] 
goods,  is  like  all  other  insurance,  if  the  value  of  the  pi 
is  specified  in  the  policy,  no  more  than  the  specified  vill 
be  recovered. 

*"  If  defendant  transported  the  goods  beyond  their 
tion,  or  delivered  them  to  the  wrong  person  by 
defendant  is  guilty  of  a  misfeasance,  and  is  liable  tBti 
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lods,  yet,  if  they  were  transported  beyond  their  destination, 
'delivered  to  a  wrong  person,  that  is,  to  another  than  the 
osignee,  for  the  good  of  the  consignee  or  consignor,  and  to 
trtect  his  or  their  property,  the  bana  fides  of  this  action,  as 
ell  as  its  prudential  character,  are  proper  subjects  for  your 
nsideration,  and  may  or  may  not  amount  to  a  misfeasance 
^  hw.*  If  you  find  the  defendant  liable  you  are  not  com- 
bed to  abide  by  the  gold  value  of  the  Confederate  money 
[pressed  in  the  receipt,  but  its  purchasing  value,  or  any  other 
teamstances,  may  be  considered,  especially  if  the  contents 
ere  stated,  provided  this  is  necessary  to  do  full  justice  and 
piity  between  the  parties/' 

The  verdict  was  for  the  defendant.  Plaintiff's  attorneys 
i9V€d  for  a  new  trial,  upon  the  grounds  that  the  verdict  is 
litrary  to  the  evidence,  and  the  principles  of  justice  and 
pity,  because  the  Court  erred  in  modifying  said  requests  to 
iuge  as  he  did,  and  in  refusing  to  charge  as  requested,  be- 
iHe  that  part  of  the  charge  between  *"*"  is  hypothetical,  and 
tause  the  verdict  is  strongly  and  decidedly  against  the 
right  of  the  evidence  and  against  the  charge  of  the  Court. 
iXhe  new  trial  was  refused.  This  is  assigned  as  error  on 
fel  grounds. 

OHNSON  &  Montgomery,  W.  Hope  Hull,  for  plaintiff 

;  said  consignment  to  agent  is  consignment  tq  princi- 

:  Story  on  Agency,  sec.  274  and  note ;  and  delivery  to 

it,  who  is  consignee,  does  not  terminate  carrier's  liability : 

on  R.  W.,  65;  Russell  vs.  Swinton,  16  N.  Y.  Ct. 

L,  515. 

ILLIAH  T.  Gould,  J.  P.  Carr,  for  defendant,  said  one 

te  simaltaneously  agent  of  two  whose  interests  conflict, 

acts  are  voidable  At  option  of  either  principal :    Story 

,  sec.  211,  and  cases  cited,  N.  Y.  C.  Ins.  Co.  vs. 

.  Ins.  Co.;  20  Barb.  N.  Y.,  470 ;  Browne  on  St.  of  F., 

There  is  a  distinction  between  negligence  and  mis- 

Ang.  on  Car.,  sees.  12,  269;  Ellis  vs.  Turner,  8 

I'tSl ;  every  deviation  is  not  misfeasance :  Abbott  on 

361,  477,  481 ;  Ang.  on  Car.,  163,  201,215,  219; 
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and  cases  cited:  Chitty  on  Car.^  38.  As  to  valuation, di^ 
said  owner  was  bound  by  representations  at  shipment :  Ai( 
on  Car.,  258-9,  481,  484;  Story  on  B.,  565;  0.  CStyBfk 
vs.  Brown,  9  Wend.  K,  116;  Hollister  vs.  Nolen,  IJtk 
Wend.  JR.,  234 ;  Cole  vs.  Goodwin,  lb.,  251 ;  WatkinsoBm 
Laughton,  8  John.  R.,  213;  Amory  vs.  McGr^r,  ISA 
John  R.,  24.  Delivery  to  Bates  relieved  defendant:  Lihtf 
vs.  Taber,  35  Barb.,  305 ;  Ang.  on  Car.,  291,  502 ;  BoM 
R  R.  vs  Sullivan,  Cabot  &  Co.,  14th  Ga.  B.,  279.  KB- 
gence  is  for  the  jury :    Ang.  on  Car.,  7, 11,  et  passim, 

McCay,  J. 

We  have  no  doubt  that  the  verdictof  the  jury  issupportel 
by  the  evidence.    The  plaintiff  in  error,  has  no  right  to  aM 
trial,  unless  there  be  such  error  in  the  charge  of  the  Coorti 
to  require  it. 

The  principal  complaint  made  against  the  charge  is,  M 
the  Court  told  the  jury:  1st.  ^'Thatinsuch  a  caseas  tliiaAi'i 
rule  that  one  person  cannot  be  the  agent  of  two  pafrtieSi 
have  conflicting  interests,  did  not  apply."  And  2Dd,  *1 
if  the  jury  believed  Alston  shipped  the  goods  to  theoR) 
Bates,  he  made  Bates  his  agent,  and  a  delivery  to  Bates 
charged  the  company  ;  thus,  if  goods  are  shipped  to  the< 
of  the  Superintendent  of  the  Georgia  Railroad,  it  makes  floelj 
superintendent  the  agent  of  the  shipper,  and  a  deliveiy  fcj 
him  relieves  the  company  of  all  liability." 

Some  criticisms  were  made  in  the  argument,  on  other  (tfllJ 
of  the  charge,  but  it  was  conceded,  and  we  think  propo^hj 
that  if  the  two  charges  we  have  referred  to  were  pi 
given,  the  other  errors,  if  they  were  such,  were  not  so 
terial  as  to  justify  the  reversal  of  the  judgment  of  the 
below,  in  refusing  a  new  trial. 

As  to  the  first  point,  we  doubt  if  there  be  any  sod 
of  law,  as  was  contended  for,  and  which  it  is  com] 
the  Judge  said  did  not  apply  to  such  a  case.    Two 
may  always,  by  mutual  consent,  no  matter  how  diverse 
interests,  make  a  third  their  agent.     It  is  true,  if  A  htvei 
agent,  that  agent  cannot,  without  A^s  conseni^BX^  as  the^c*: 
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in  a  matter  in  wliich  A's  interest  conflict  with  B's.  But 
ho  selects  the  agent,  knowing  he  is  the  agent  of  A,  can- 
ibject  to  take  advantage  of  his  own  wrong,  in  giving, , 
singly,  or  the  agent  a  trust,  conflicting  with  his  duty  to 
This  is  pls|in  common  sense,  and  the  every  day  practice, 
not  denied  that  Mr.  Alston  knew  Bates  was  the  agent 
16  Express  company,  and  if  he  did  make  Bates  his  agent, 
>ver  the  company  might  complain,  Mr.  Alston  cannot. 

Was  there  evidence  to  justify  the  other  charge  of  the 
•t?  We -think  there  was.  The  charge  is  justifiable  if 
)  was  any  evidence  going  to  show  that  Alston  made 
B  his  agent,  that  is,  sent  his  goods  to  the  care  of  Bates, 
ling  not  to  the  company  but  to  Bates^  as  an  individual. 
8  says  he  promised  Alston  to  take  care  of  the  box,  as 
gh  it  were  his  own,  and  there  is  tnuch  in  the  testimony 
oth  Alston  and  Bates  to  show,  that  the  mere  tranship^ 

of  the  box  to  Charlotte,  would  not  fufill  his  intentions, 
lesired  it,  when  there,  to  be  kept  and  taken  care  of.  He 
Qot  expect  it  to  be  delivered  to  Mrs.  Fitzsimmons,  on  its 
ral,  but  stored,  until  it  suited  him,  or  her,  to  get  it.  PH' 
facie,  such  a  duty  is  outside  of  the  business  of  an  Ex- 
3  Company.  Its  undertaking  is  to  carry.  It  is  true, 
,  as  a  necessary  incident  of  carriage,  there  is  a  duty,  as 
ie  to  keep  safely^  until  delivered,  but  an  Express  Com- 
r  does  not,  prima  facie,  make  contracts  to  keep,  indepen- 
.  of  the  duty  incident  to  their  undertaking  as  carriers. 
ve  have  said,  there  is  evidence,  from  which  it  was  com- 
nt  for  the  jury  to  presume  that  Alston  expected  and  in-  ' 
ed  more  should  be  done  than  simply  to  carry  his  box 
safely  deliver  it — that  he  wanted  it  stored,  watched,  kept, 
in  indefinite  time,  after  it  reached  Charlotte.  This  duty 
jury  might  presume,  from  what  Bates  says,  Alston  ex- 
ed  Bates,  as  an  individual,  to  perform.  We  do  not  say, 
evidence  of  Alston  and  Bates  proves  this,  but,  it  goes  to 
re  it,  and,  if  so,  it  was  proper  for  the  Judge  to  give  to  the 

the  law  to  be  applied  to  such  a  state  of  facts,  if  they  be- 
ed|  from  the  evidence,  such  a  state  existed. 
ut  there  was  more  in  the  evidence  than  the  statements  of 

Vol.  XL.— 22. 
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Bates  and  Alston.  Tlie  box  was  directed  to  "  Mrs.  Fitaim- 
mons,  care  of  Bates,  agent  of  the  Southern  Express  Compiar, 
at  Charlotte."  We  are  inclined  to  think  that  if  the  addwi 
stood  alone,  it  would  justify  the  charge.  The  oompuf 
would  be  bound  to  take  care  of  this  box,  as  incident  to  itt 
duty  as  carrier,  without  any  such  direction.  If  nothing  oaM 
was  intended,  why  was  anything  more  said  ?  The  simpledh 
rection,  to  "Mrs.  Fitzsimmons,"  would  have  covered  all  idj 
it  is  now  contended,  was  meant.  If  it  had  not  been  intendri 
that  a  special  trust  was  placed  in  Bates,  why  does  bis  Dial 
appear?  Nobody  pretends  that  there  was  any  custom  of  lb 
company,  or  of  those  who  dealt  with  it,  to  direct  pacbgtt 
thus.  It  is  an  unusual  and  unnecessary  addition  to  the  li* 
dress,  unless  something  more  was  meant  than  woald  fcDiif 
from  tlie  simple  address  to  Mrs.  Fitzsimmons.  If  anythB^ 
more  was  meant,  then  Bates  was  Alston's  agent,  and  adeJivflJi 
to  him  complied  with  the  contract. 

If  Bates  kept  it  in  the  company's  rooms  he  did  soiiAl 
agent  of  Alston,  and  if  he  shipped  it  to  Richmond,  hedH 
that  also  as  his  agent.  The  cases  in  2  Redfield  on  Railrodh 
65,  and  the  case  in  16th  New  York  Court  of  Appeals,  51^ 
arc  distinguishable  from  the  case  at  bar  in  this,  thatttcnl 
was  in  proof  that  it  was  common  to  direct  goods  that  f«f' 
That  when  they  were  designed  for  a  locality  not  on  tt«  Si^ 
but  in  the  country,  on  one  side  or  the  other,  this  diicdM 
was  put  there  to  indicate  at  what  station  they  shouM^ 
stopped,  and  sent  inward.  Either  station,  oat  of  twoorM 
might  be  chosen,  at  the  option  of  the  consignor.  Ve*! 
easily  see  how  such  a  custom  might  arise. 

But  Charlotte  was  on  the  line — it  was  the  very  poW 
which  the  goods  were  consigned,  and  we  can  see  no 
in  putting  them  in  the  care  of  Bate^,  unless  it  was  ini 
that  he,  not  the  company,  should  take  care  of  them  at 
lotte.     They  were  in  the  care  of  the  company  withont 
There  is  nothing  in  the  testimony  to  hold  the  d 
below  liable,  in  their  capacity  as  carriers.     If  they  arer 
at  all,  it  is  as  warehousemen,  or  simply  bailees.    In 
capacity,  we  think,  there  was  sufficient  evidence  to  justify 
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lict.  It  is  true,  the  evidence  is  not  conclusive.  But  it  is 
iU  settled  rule,  that  the  Court  will  not  disturb  the  ver- 
,  unless  it  be  strikingly  against  the  weight  of  evidence, 
naming  that  the  direction  did  make  Bates  the  agent  of 
OD,  as  mere  warehousemen,  and  that  too  without  hire, 
XMnpanj  do  not  appear  to  have  acted  with  such  negli* 
e  as  would  authorize  us,  under  the  circumstances,  to  say 
the  verdict  shocks,  the  moral  sense.  It  is  plain  this  box 
in  danger  at  Charlotte.  The  company,  and  other  prudent 
Ic,  were  moving  their  valuables  to  Richmond,  and  it 
d  be  very  hard  to  hold  the  defendants  below  liable,  un- 
ihey  can  show  clearly  what  became  of  the  box  after  it 
0  Richmond.  Public  history,  informs  us  of  events  there, 
it  that  period,  which  make  it  very  probable  what  became 
In  the  going  out  of  one  army,  and  the  coming  in  of 
ler,  in  the  burning  and  sacking  of  a  city,  a  box  of  silver 
i  hardly  escape  both  fire  and  thieves. 
dgnsent  affirmed. 


AAU  H.  White,  administrator,  plaintiff  in  error,  vs. 
Alfred  Ross,  defendant  in  error. 


filed  by  R/,  a  person  of  color,  against  the  administrator  of  R. , 
coon  of  color,  alleging  that  the  complainant  was  the  illegitimate 
of  tbe  intestate,  who,  during  his  lifetime,  and  at  the  time  of  his 
k,  always  recognized,  owned  and  treated  the  complainant  as  his 
iind  child.  The  intestate  died  about  the  11th  day  of  July,  1S66. 
jeomplaiu&ut  claims  one-half  of  the  intestate's  estate,  as  his  heir- 
0ff  under  the  3d  section  of  the  Act  of  9th  March,  1866 :  Held, 
the  intestate  died  after  the  passage  of  the  Act  of  9th  March, 
rbich  declared  ''every  colored  child  heretofore  born,  to  be  the 
lie  child  of  his  mother,  and  also  of  his  colored  father,  if 
fed  by  such  father ^^^  and  before  the  passage  of  the  Act  of 
member,  1866,  that  the  complainant  is  entitled  to  inherit  his 
the  intestate's  estate  as  the  legitimate  child  of  his  deceased 

»ution  of  estates.    Illegitimates.   Negroes.    Decided 
Gibson.     Bichmond  Superior  Court.    June  Term, 
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The  bill  of  Alfred  Boss,  of  said  county^  averred  that  he 
was  the  illegitimate  child  of  Jacob  Ross^  a  n^ro,  ofnd 
county,  who  died  intestate,  leaving  realty  and  penoal^ 
worth  $6,000  00,  and  no  heir  but  his  wife,  (wbowttBOt 
Alfred's  mother,  and  had  no  children  by  Jacob  BoeB,]iil 
himself;  that  Jacob  Ross,  '' during  his  lifetime,  andopli 
the  time  of  his  decease,  (11th  July,  1866,)  always  owncdjR- 
cognized  and  treated  Alfred  as  his  son  and  child ;"  thatai 
property  was  accumulated  by  the  labor  of  said  Jacob,  tfi^ 
ed  by  said  Alfred ;  that  said  White  administered  00  ui 
estate,  which  was  inventoried  at  $4,242  80,  that  being !■ 
than  its  value ;  and  notwithstanding  the  claim  of  A]bdlf 
his  distributive  share  of  said  estate,  said  White  refiudl 
give  him  any  part  of  it,  and  delivered  the  whole  of  it  to 
widow  of  Jacob  Ross,  who  made  a  will,  by  which  thb 
erty  passed  to  her  children  by  a  former  husband,  to  the 
elusion  of  said  Alfred,  (in  which  said  White  was  named  18 
executor,)  and  died.  White  proved  the  will,  was  qi 
as  such  executor,  and  was  proceeding  to  execute  tha 
Alfred  claimed  that  he  was  entitled  to  half  of  said  estite^ 
if  the  widow  took  dower  in  tlie  lands,  then  to  one-half  rf 
personalty  and  two-thirds  of  the  realty  in  presenti, 
remainder  in  the  dower  estate  at  the  death  of  said 

1 

and  because  White  had  disregarded  his  claim,  he  pnytd 
account  and  settlement  from  him,  etc.,  both  in  his  indi 
capacity  and  as  executor  of  said  widow. 

To  this  bill  a  general  demurrer  was  filed.     The  pofot 
that  because  Alfred  was  an  illegitimate,  whose  parents 
never  married,  he  was  not  entitled  to  any  part  of  said 
The  demurrer  was  overruled,  and  tlie  defendant  was 
to  answer.     This  is  assigned  as  error. 


John  T.  Shewmake,  for  plaintiff  in  error. 


J.  C  Snead,  Claiborne  Snead,  for  defendant  in  ea^\ 
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July,  1866,  Jacob  Ross,  a  person  of  color,  died  intes- 
leaving  a  widow,  and  his  illegitimate  son,  Alfred  Ross, 
son  of  color,  who  claims  one-half  of  the  intestate's  estate 
I  illegitimate  child,  under  the  provisions  of  the  Act  of 
farch,  1866,  alleging  that  the  intestate,  during  his  life, 
t  the  time  of  his  death,  always  recognized,  owned  and 
d  him  as  his  son  and  child.  The  3d  section  of  the 
f  9th  March,  1866,  enacts  "that  every  colored  child 
)fbre  born  is  declared  to  be  the  legitimate  child  of  his 
»r,  and  also  of  his  colored  father,  if  acknowledged  by 
(ather/^  On  the  12th  December,  1866,  the  General 
ably  passed  another  Act  explanatory  of  the  3d  section 
3  Act  of  9th  March,  1866,  by  which  it  is  declared, 

the  third  section  of  the  above  recited  Act  shall  be  so 
•ued  as  to  apply  only  to  such  children  as  were  bom 
ci  what  was  regarded  as  a  state  of  wedlock,  or  where 
irents  were  living  together  as  husband  and  wife."  The 
ate  died  between  the  dates  of  these  two  Acts,  and  the 
ion  is,  whether  the  complainant  in  the  bill  is  entitled  to 

bis  share  of  the  intestate's  estate  as  his  legitimate  child, 
'  the  provisions  of  the  first  Act,  which  was  in  full  force 
BTect  at  the  time  of  the  intestate's  death.  It  is  a  gene- 
undameivtalj  principle  that  all  laws  should  be  made  to 
lence  infuturOy  and  be  notified  before  their  commence- 

whicb  is  implied  in  the  term  ^^ prescribed:'^  1st  Bl. 
,  46.  By  the  6th  section  of  the  Code,  it  is  declared 
"laws  only  prescribe  for  iYiefuiurCj  they  cannot  impair 
IdigatioQ  of  contracts,  nor  generally  have  a  retrospective 
Son  :"  Wilder  vs,  Lumpkin,  4th  Ga,  Rep,,  208.  Con- 
Ig  these  two  Acts,  in  view  of  the  common  law  rule  and 
nmsions  of  the  Code  before  cited,  we  are  of  the  opinion 
be  right  of  the  complainant  to  inherit,  as  the  legitimate 
;0f  his  deceased  father,  at  the  time  of  his  death,  was  a 
^nested  in  him  under  the  law  of  the  State,  as  the  same 
d  at  that  tim^,  according  to  the  facts  set  forth  in  the 
i^ftod  that  the  Act  of  12th  December,  1866,  which  was 
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enacted  subsequenty  to  the  death  of  the  intestate,  and  stim- 
quently  to  the  accrual  of  the  complaiDant's  right,  under  the  pio- 
visioDsofthe  Act  of  9th  March,  1866,  did  not  defeat  or  tdn 
from  him  his  right  to  inherit  under  the  provisions  of  that  iflL 
Let  the  judgment  of  the  Coart  below  be  affirmed. 


Martha  Caldwell,  plaintiff  in  error,  m.  Benjamot  K 
Hammons  eL  a/.,  defendants  in  error. 

A  bill  was  filed  by  the  complaiuants  as  remundermen,  against  tte^* 
fendant,  as  tenant- for- life,  praying  for  an  injanction  to  reativito 
from  committing  waste.  It  was  alleged  in  their  bill,  that  JameiQir'i 
well,  in  consideration  of  marriage,  executed  a  deed  of  gift  totted j 
fendant,  to  a  tract  of  land,  by  which  he  "gave,  granted,,  and  uiiifPJ 
the  said  tract  of  land  to  her  and  to  htr  htirs  and  auignM]  to  ki^j 
the  same  during  her  lifetime,  and  then  said  land  to  revert  to  BJ  Wi 
both  of  her  and  my  former  wife ;  provided  that  she  shall  have  ilAj 
makes  as  her  own  each  year,  to  dispose  of  as  she  sees  fit,  aadtsl 
said  land  in  any  manner  belongiog. as  aforesaid."  The  bill  villfj 
murred  to,  on  the  ground  that  by  the  terms  of  the  deed,  an 
fee  simple  title  to  the  land  was  vested  in  the  defendant,  and  noti 
a  life- estate.  The  Court  overruled  the  demurrer:  ITelil,  tkittkt( 
murrer  was  properly  overruled ;  that  by  a  fair  construction  of  tktt 
deed,  it  was  the  intention  of  the  grantor,  to  convey  to  the 
a  life- estate  only  in  the  land,  and  that  such  is  the  legal  effect 
under  the  provisions  of  the  Code. 

Equity.     Construction  of  Deed.     Before  Judge  BOBI^] 
SON.     Jones  Superior  Court.     October  Term,  1869. 

On  the  IStii  of  August,  1866,  James  Caldwell  nak^ 
deed  to  Martha  Gray,  reciting  that  *'  for  and  in  cooni^] 
tion  of  five  dollars  cash,  in  hand  paid,  the  receipt  whenv^ 
hereby  acknowleiigeil,  and  in  consideration  of  the 
love  and  affection  which  he  has  and  bears  to  Miss 
Gray,  hath  given,  granted,  and  doth  by  these  presents, 
grant  and  convey  to  the  said  Martha  Gray,  her  hein  $sA^ 
signs,  all  that  tract  or  parcel  of  land,  *****? 
containing  three  hundred  acres  more  or  less.    To  have  v 
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hold  daring  the  lifetime,  and  then  said  land  to  revert  to 
Y  heirs  both  of  her  and  my  former  wife,  provided  .that  the 
id  Martha  Gray,  shall  have  all  she  makes  as  her  own,  each 
ar,  to  dispose  of  as  she  sees  fit,  and  to  hold  said  tract  or 
iroel  of  land  in  any  manner  belonging  as  aforesaid.  In 
itimony  \yhereof,''  etc.,  as  usual  in  such  instruments. 
This  deed  was  made  in  contemplation  of  his  marrying 
iSB  Gray,  and  the  marriage  was  solemnized^  It  was  his 
irpose  and  intention,  by  said  deed,  to  convey  to  her  an  estate 
rlife  only,  with  remainder  to  his  heirs,  by  his  former  wife 
id  by  her.  He  died  on  the  7th'  of  November,  1866.  There 
18  no  issue  of  this  last  marriage.  Benjamin  Hammons, 
obert  A.  Chambers,  and  Benjamin  Sanders  and  th^ir  re- 
ecttve  wives,  with  others,  infants  and  grand  children  of 
id  James  Caldwell,  were  his  sole  heii*s  at  law.  When 
J8.  Caldwell  (formerly  Miss  Gray)  entered  upon  the  pre- 
ises  they  were  in  good  repair  and  had  suflScient  cleared,  ar- 
Ue^  land  for  a  large  family,  say  seventy-five  or  one  hundred 
Ctt;  now  the  premises  are  in  bad  repair,  she  is  not  manag- 
g  it  correctly,  but,  by  bad  husbandry,  is  greatly  injuring  it. 
lioagh  the  timber  is  not  needed  for  ordinary  repairs  of  the 
ionises,  nor  more  cleared  land  is  necessary  for  her  support, 
r  herself  and  a  tenant,  she  has  cut  down,  or  girdled  and 
idened  the  trees  upon  twenty-one  acres  of  said  laud  and 
reatens  to  do  other  acts  of  waste,  to  the  damage  of  the 
maindermen,  aforesaid. 

With  these  averments  said  remaindermen,  by  their  bill 
lainst  her,  prayed  that  she  be  compelled  to  repair  the  said 
remises,  so  as  to  make  them  as  good  as  when  she  entered  up- 
I  them,  to  pay  damages  for  said  acts  of  waste,  that  she  be 
joined  from  further  waste,  and  that  her  life-estate  be  for- 
Lted. 

Her  counsel  demurred  to  this  bill,  the  demurrer  was  over- 
led,  and  thereupon  error  is  assigned  here. 

Jahes  H.  BLOUXT,Tor  plaintiff*  in  error. 
Isaac  Hakbeman,  for  defendants. 
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Warner,  J. 

The  deed  set  forth  in  tlie  record  appears  to  have  been  exe- 
cuted in  consideration  of  marriage,  and  by  a  fair  and  liberal 
interpretation  thereof,  we  think,  it  was  the  intention  of  the 
donor  to  convey  U  life-estate  only  in  the  land  to  the  donee^ 
and  not  an  absolute  fee  simple  estate,  and  such,  we  think, ii 
the  legal  effect  of  the  deed,  under  the  provisions  of  theCode^ 
sections  2650,  2655.  There  was  no  error  in  the  Court  bdow* 
in  overruling  the  demurrer *to  the  bill. 

Let  the  judgment  of  the  Court  below  be  aflSrmed, 


"William  Remsuart,  plaintiif  in  error,  vs.  Jesse  E.  EjJiff{ 

defendant  in  error. 

When  a  motion  was  made  in  the  Court  below  to  open  a  jadgment,  Ml 
ground  that  the  defendant  therein    had.  tendered    to   the  pi 
$1,200  00  in  Confederate  money,  during  the  second  year  of  the 
and  claimed  the  benefit  of  the  Relief  Act  generally,  which  motioa' 
allowed  by  the  Court:    Hddy  that  the  defendant  in  the  jodgoeol^ 
not  show  any  equitable  ground  of  defense,  which  authoriied  hull 
have  the  judgmefit  opened  and  scaled,  and  that  the  jadgment ofl 
Court  below  should  be  reversed. 

Kelief  Law.     Tender.     Confederate  raonev.     Decided 
Judge  Schley.    Bryan  Superior  Court.    December 
1868, 

In  1859,  Ham  made  and  delivered  to  Bemsharttwo 
iasory  notes  for  $125  00  each,  due  the  Ist  of  Januaryi 
1861  and  1862,  respectively,  and  at  the  same  time  delii 
to  Remshart  a  mortgage  on  certain  land  to  secure  their 
ment.     Remshart  sued  Ham  on  these  notes,  and  Ham 
fessed  a  judgment  for  what  was  due  on  them  in  D< 
1867.     In  the  last  named  month,  Remshart  b^an  the 
closure  of  said  mortgage.     In  December,  1868,  said  jndf 
remaining  in  «^u  quoj  Ham  pleaded^  as  reasons  whj< 
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QOrtgage  shonld  not  be  foreclosed,  that  he  had  ''  paid  on  said 
iOtes  about  $1,200  00  since  the  close  of  the  late  war,  and 
feed  the  further  sum  of  81,200  00,  in  Confederate  money, 
I  the  second  year  of  the  late  war,  and  seven  bales  of  cotton 
f  the  value  of  $1,000  00  in  gold,  at  the  same  time  any  num- 
erofn^roes,  sufficient  to  pay  the  whole  amount  of  said 
ottt,"  and  prayed  that  ''said  notes  be  scaled  according  to 
18  Ordinance  of  Georgia/'  and  further  pleaded  "  the  Act  of 
lelast  Legislature,  known  as  the  Act  for  the  relief  of  the 
eople  of  Georgia." 

Bemshart's  counsel  insisted  that  said  judgment  was  con- 
Insive,  and  that,  therefore,  he  had  a  right  to  enter  judgment 
r  foreclosure  for  the  same  amount. 

The  Court  allowed  the  rule  absolute  for  the  amount  of 
tid  judgment,  upon  the  condition  that  if,  after  argument 
id,  he  should  conclude  that  Ham  was  estopped  by  said  judg- 
W,  from  controverting  the  amount  claimed,  the  rule  abso- 
ite  shonld  stand,  otherwise  it  should  be  set  aside. 
Upon  consideration  he  thought  Ham  was  "  entitled  to  give 
evidence  the  facts  mentioned  in  the  first  section  of  the 
filief  Act  of  1868,  for  the  purpose  of  aflTecting  the  verdict 
the  jury  and  the  rights  of  the  plaintiff,  notwithstanding 
i  judgment,"  and  passed  an  order  vacating  said  ruleabso- 
e,'^  This  is  assigned  as  error,  for  the  reason  that  said  judg- 
lit  was  conclusive  as  to  the  amount  due  on  said  notes. 
[This  cause  was  argued  in  June  Term,  1869,  and  held  up 
the  Court) 

fojBMMiNG  &  Lester,  for  plaintiff  in  error. 
\  B.  Gaulden,  J.  W*  Farmer,  for  defendant  in  error. 

[abkeB;  J. 

ling  to  the  previous  rulings  of  a  majority  of  this 

■the  defendant  in  the  judgment  did  not  show  on  the 

this  case  any  equitable  ground  of  defense  which 

him  to  have  the  judgment  opened  and  scaled, 

iliie  provisions  of  the  Belief  Act  of  1868.    The  judg* 
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ment  of  the  Court  below,  allowiug  the  motion  to  open  jodg- 
mcnt,  was  error,  aud '  should  bo  reversed.  I  ooQCur  iu  the 
judgment  of  reversal  in  this  case,  on  the  ground  that  the 
second  section  of  the  Relief  Act  of  1868,  which  provideB 
for  the  opening  and  scaling  judgments  rendered  prior  to  June, 
1865,  not  only  violates  the  Constitution  of  the  United  Stata» 
but  is  also  in  violation  of  the  Constitution  of  this  State^aiid 
is  therefore  void. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Levi  G.  Hollo  way,  plaintiff  in  error,  vs.  Fbancbb  Cmm 

administratrix,  defendant  in  error. 

Section  3210  of  the  Revised  Code,  providing  for  the  attachment  of  ll] 
administrator  or  executor,  who  is  actually  removing  or  about  to 
move,  the  property  of  the  deceased  out  of  any  county,  does 
authorize  an  attachment,  on  the  ground  that  the  execntor  or 
trator  is  himself  actually  removing.    The  affidavit  must  all^thik) 
is  actually  removing  the  property,  or  about  to  remove  it. 

Attachment.     Motion  to  set  aside  judgment.    ByJi 
Clark.    Mitchell  Superior  Court.     May  Term,  1869. 

HoUoway  sued  out  an  attachment  against  Frances 
founded  upon  an  affidavit  stating  only  'Hhat  Frances 
administratrix,  late  of  said  county,  is  indebted  to  Levy  6. 
loway inthesum  of  $947  00,  besides  interest,  andtbati 
Frances  Chiles  is  removing  without  the  limits  of  said 
ty,"  and  had  it  levied  upon  a  lot  of  land  in  said 
Holloway's  petition  against  her,  as  administrator  of  Ji 
M.  Chiles,  was  filed.    Judgment  was  entered  up  aooordii 

Her  attorney  moved  to  set  aside  said  judgment, 
said  affidavit  presented  no  ground  for  attachment,  and 
said  land  did  not  belong  to  the  estate  o^  her  intestate, 
loway 's  attorney  resisted  this  upon  the  grounds  that  this 
tion  came  too  late,  because  the  judgmentj  if  defective^  i 
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ly  voidable,  and  could  not  be  collaterally  attacked.     The 

»iirt  sustained  the  motion  to  set  aside  the  judgment.     This 

brought  up  for  review. 

J 

Stbozieb  &  Smith,  by  R.  H.  Clark,  for  plaintiff  in  error. 
HiNES  &  HoBBs,  Vason  &  Davis,  for  defendant  in  error. 

McCay,  J. 

Section  3210  of  the  Code  is  as  follows,  with  the  punctua- 
in  precisely  as  it  is  found  in  the  Act:  '^  Process  of  attach- 
int  may  issue  against  an  administrator  on  an  estate,  or  the 
ecutor  of  the  last  will  and  testament  of  a  deceased  person, 

in  other  cases,  when  such  administrator  or  executor  is 
budly  removing,  or  about  to  remove  the  property  of  said 
ceased  person  without  the  limits  of  any  county  of  this 
ate.''  The  sole  question  made  in  this  case  is,  whether  an 
tadiment  will  lie,  under  this  section,  on  the  ground  that 
B  executor  or  administrator  is  himself  actually  removing. 
i€  Court  below  held  a  proper  construction  of  the  statute 
require  that  to  authorize  the  attachment,  the  executor  or 
ministrator  must  be  actually  removing  the  property,  or  be 
out  to  remove  it.     We  think  the  Court  was  right.     Such 

in  our  judgment,  the  fair  and  uaturail  reading  of  the  seo- 
n.  It  is  true  the  word  '^remove"  is  sometimes  a  trausi- 
^e  verb,  and  sometimes  an  intransitive  one,  but  it  would  be 
tj  strange  if  a  legislative  body  should,  in  a  sentence  of  ten 
krds,  use  it  in  each  of  its  meanings  without  any  indication 
at  it  was  so  doing. 

Stress  was  laid  in  the  argument  on  the  fact  that  there  was 
sbmma  after  "removing,*'  but  this  is  rather  favorable  to 
B  view  taken  by  the  Court  than  against  it,  if  it  be  also 
ticed  that  there  is  no  comma  before  the  words  "out  of  any 
Unfy,"  since,  if  the  sentence  is  to  be  read  as  if  "  out  of  the 
linty"  was  to  be  understood  after  the  words  "actually 
dioving,"  the  laws  of  punctuation  would  require  these 
ttds,  "  out  of  the  county,"  to  be  separated  from  those  pro- 
Sing  them  by  a  comma.     We  do  not,  however,  put  much 
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reliance  on  that  construction,  which  depends  entirely  on  the 
grammatical  dissection  of  the  section. 

The  evil  sought  to  be  remedied  was  clearly  the  removal  of 
the  property  ;  as  against  the  executor  or  administrator  himsdf 
the  creditor  has  no  claim;  it  is  only  because  he  has  the  prop- 
erty in  his  possession  and  control,  that  he  is  liable  to  tnj 
kind  of  process,  and  if  he  leaves '^Aorf  within  the  reach  of  tie' 
creditor,  Ac  is  in  no  danger. 

It  would  be  very  hard  upon  an  executor  or  admioistralor, 
if  he  could  not  remove,  as  other  people  may,  from  onecoantf 
to  another  without  subjecting  the  estate  he  represents  to  it- 
tachment.  It  is  of  very  doubtful  policy  to  allow  such  awA 
even  when  the  property  is  being  removed  "  out  of  the  com- 
ty  "  simply,  and  we  are  not  disposed  to  give  this  very  hxA 
provision  any  broader  construction  than  its  language  reqoinil 
At  the  best  it  is  doubtful.  The  construction  of  the  Ooari 
below  is  as  good  as  the  one  claimed  by  the  plaintiff  in  eRVi; 
and.it  has  this  advantage,  that  it  uses  the  word  rerooveiaii 
transitive  sense  in  each  of  the  uses  made  of  it  in  this  statnll 
while  the  other  construction  requires  that  the  word  shtt 
be  used,  first  intransitively,  and  then  transitively,  in  ^ 
same  sentence,  with  nothing  either  in  the  language  oris 
nature  of  the  case  to  indicate  the  change.  The  fact,  too, 
the  word  " actually'-  is  used  before  "removing"  shows 
it  was  intended  afterwards  to  qualify  this  very  word  by 
words  "  about  to." 

AVe  may  also  remark,  that  unless  these  words,  " 
removing,"  be  held  to  refer  to  the  property,  this 
while  it  gives  a  remedy  when  the  property  is  "about  to 
removed,"  gives  none  when  it  is  actually  being  removed.  . 

Judgment  affirmed. 
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JoviNGTON   Dumas,  admiuistrator,  plaintiff  in  error,   vs. 
Jesse  Robinson,  defendant  in  error. 

.  Where,  in  March,  1864,  jast  subseqaent  to  the  passage  of  the  '^  Fund- 
ing Act,"  by  the  Confederate  Congress,  a  sheriff  receivedt  in  payment 
of  an  execution  which  had  been  four  or  five  years  in  his  hands.  Con- 
federate money  and  a  check  upon  the  Eastern  Bank  of  Alabama,  and 
in  a  few  days  the  sheriff  took  the  money  and  check  to  the  plaintiff's  at- 
torney, whiT received  and  receipted  for  the  same  as  so  much  Confed- 
erate money,  but  reserved  the  right  to  contest  the  validity  of  the  pay- 
ing, adding,  as  a  ^hiota  bene  "  to  his  receipt,  that  he  should  contend  it 
vas  a  payment  of  only  one-third  of  the  nominal  amount :  Hddf  that 
it  was  not  error  in  the  Court  to  refuse  to  open  the  judgment  for  more 
than  one- third  of  the  amount  due  upon  the  judgment,  at  the  time  of 
the  judgment. 

•  Where,  on  a  motion,  there  are  several  issues  of  fact  involved,  and  the 
parties  agree  to  submit  the  whole  matter,  both  of  law  and  fact,  to  the 
Judge,  who,  under  the  agreement,  enters  upon  the  investigation,  and 
liears  the  evidence  the  parties  have  to  produce :  HM,  that  it  is  error 
in  the  Ju^ge  to  pass  a  judgment  upon  some  of  the  issues  of  fact,  and 
nfer  the  others  to  a  jury. 

•  Where  there  was  a  motion  for  the  non- enforcement  of  a  judgment 
<>btuned  before  the  adoption  of  the  Constitution  of  18G8,  on  the  ground 
that  the  consideration,  or  cause  of  action,  on  which  the  judgment  was 
founded,  was  slaves,  or  the  hire  thereof,  and  the  only  proof  submitted 
was  the  record  of  the  suit,  which  resulted  in  the  judgment,  and  said 
record  failed  to  show  affirmatively,  that  the  consideration  of  the  debt 
was  slaves,  or  the  hire  thereof,  Ileld^  that  the  construction  of  the  record 
ivas  matter  of  law  for  the  Court,  and  as  the  record  did  not  show  that 
the  consideration  of  the  debt,  on  which  the  judgment  was  founded,  was 
alaves,  or  the  hire  thereof,  it  was  error  in  the  Court  to  direct  an  issue 
to  be  made,  and  tried  by  a  jury,  of  the  matter  in  dispute. 

Practice.  Payment  in  Confederate  currency.  Slave  debt. 
Wore  Judge  Clark.  Calhoun  Superior  Court.  September 
i^erm,  1869. 

Elizabeth  Jones  averred,  in  her  bill  against  Jesse  Robin- 
On,  that  she  had  been  the  wife  of  one  Stokes,  who  died,  leav- 
Dga  large  estate  and  no  heir,  except  herself  and  their  daughter. 
^Ikerwards, .  in  1826,  she  married  Jones,  having  made  an 
Ute-Duptial  contract  with  him,  that  her  half  of  said  estate 
^hich  had  never  been  divided)  should  be  held  by  him  for  her 
^leand  separate  use,  free  from  his  marital  rights.    After  the 
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marriage,  Jones  took  charge  of  all  the  estate,  being  guaiclin 
of  her  daughter.  Witli  the  money  which  he  received  fromBui 
estate,  Jones  bought  certain  slaves,  and  afterwards,  in  ISA, 
died,  leaving  his  estate  much  embarrassed.  ThesecariUaoi 
Jones'  guardians'  bond  enjoined  the  creditors  from  sellingal 
slaves.  Jesse  Robinson  had  married  the  daughter  and  wiskel 
to  get  her  part  of  the  estate.  Cognizant  of  the  for^pn| 
facts,  he  induced  Mrs.  Jones,  who  was  her  husband's  admiii- 
tratrix,  to  consent  to  a  decree  in  the  bill  filed  by  said  seont 
ties,  by  which  all  of  said  slaves  should  be  sold,  to  satisfytk 
amount  with  which  Jones  stood  charged,  as  guardian  of  tk 
daughter,  by  promising  that  he  would  purchase  all  of  ail 
slaves  and  allow  her  to  take  half  of  them,  at  the  price  bidlij 
him,  in  satisfaction  of  her  half  of  said  estate.  Thedecreevil 
had,  the  sale  took  place,  Robinson  bought  all  the  slaves,  [M^ 
ing  nothing  for  them,  but  having  his  bid  credited  on  said  de- 
cree, and  turned  over  one  of  them  to  Mrs.  Jones,  parsnaotll 
said  contract,  and  promised  to  carry  out  the  whole  contmL 
Besides  this,  Robinson  had  appropriated  several  lots  of  lai4 
in  which  Mrs.  Jones  was  equally  ioft^rested  with  her  daugUflf 
to  his  own  use,  in  fraud  of  Mrs.  Jones'  rights.  Upon  wiw 
pretences,  Robinson  had  not  complied,  and  had  set  npl 
claim  of  an  absolute  title  to  all  the  slaves,  including  theoM 
turned  over  to  her,  and  would  not  pay  her  share  of  the  !*»• 
ceeds  of  said  land.  She  prayed  an  account  from  BobiiM^ 
as  her  trustee,  of  the  value  and  hire  of  her  half  of  said  slaTV^ 
and  of  the  price  bid  for  said  land.  In  November,  1851^ 
she  had  a  decree  against  Robinson,  as  her  trustee,  fbrfV 
885  40,  with  a  lien  on  said  slaves.  FLfa.  was  issued  agurf: 
Robinson,  :i3  principal,  and  L.  D.  Munroe,  as  security,  (bot- 
Munroe  became  security  does  not  appear  by  the  record.)  !>' 
1869,  said  judgment  being  unpaid,  Robinson  delivered 
tain  certificate  of  a  draft  for  $2,000  00  on  Eastern  Bank 
Alabama,  payable  in  Confederate  Treasury  notes,  and  Al^] 
balance  in  said  currency  of  the  old  issue,  to  the  sheriff 
said  county  for  payment  of  the^./a.,  founded  on  saidji^^ 
ment.  In  a  few  days  tliereafter  the  sheriff  took  said  isml 
and  Confederate  Treasury  notes,  and  delivered  them  and  v 
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l/o.,  (without  any  entry  on  it,  except  "18th  March,  1864,") 
DJndge  Vason,  who  was  Mrs.  Jones'  attorney.  He  took 
heai  and  delivered  to  the  sheriff  the  following  writing : 
'Elizabeth  Jones  vs.  Jesse  Robinson,  principal,  and  L.  D. 
Hanroe,  secarity.  Fi,  fa,  from  Calhoun  Superior  Court. 
Vtlliam  Rye,  sheriff  of  said  county,  has  this  day  paid  to 
■e,iD  Confiederate  Treasury  notes,  thirty-nine  hundred  and 
sghtjr-eight  40-lOOths  dollars,  which  he  collected  from  the 
Meodant,  Robinson,  on  the  18th  day  of  March  instant.  The 
■ooejr  is  received  under  the  distinct  agreement  that  it  is  not 
io  affect  the  right  of  the  plaintiff  to  contest  the  validity  of 
ke  payment,  but  the  question  is  to  be  lefl  open  for  the  de- 
irfon  of  the  Court  upon  the  facts  of  the  case.  Albany,  Ga., 
Ittb  March,  1864.  D.  A.  Vason,  Plaintiff's  Attorney.'' 
Ike  plaintiff  will  contend  that  it  is  a  payment  of  only  two- 
lirfs  of  the  JL  fa.  " D.  A.  V."  on  it  was  endorsed :  "Re- 
Wvedthe  original^,  fa,  from  William  Rye,  Sheriff.  24th 
Ibch,  1864.  D.  A.  Vasox,  Plaintiff's  Attorney." 
At  the  next  term  of  the  Court,  Vason  moved  that  said  fi. 
t  proceed,  notwithstanding  said  pretented  payment. 
fiobinson's  attorney  resisted  said  motion,  and  moved  to 
>Ve  said  ^ /a.  declared  void,  because  the  consideration  of 
b  debt  on  which  it  was  founded  was  slaves  and  their  hire. 
feanwhile  Mrs.  Jones  died,  and  Dumas,  her  administrator, 
Hme  a  party. 

jtt  was  agreed  that  these  motions  should  be  heard  together, 
I  that  the  Judge,  without  a  jury,  should  determine  upon 
i^&cts  bS  well  as  the  law  touching  the  same.     After  read- 
in  evidence  said  ^. /a.,  issued  on  the  6th  of  June,  1859, 
sheriff  was  examined  as  a  witness  to  explain  the  pre- 
payment.    He  said  he  gave  Robinson  no  receipt,  and 
no  entry  on  the  fi,  fa.,  that  it  was  not  his  custom  to 
JL/as.,  but  simply  to  note  the  date  of  payment,  and 
1hefi,fa.  when  he  paid  the  money  to  plaintiff's  attor- 
'ihBt  he  had  the  fi.  fa.  four  or  five  years,  had  no  instruo- 
to  oollect  it,  nor  any  not  to  take  Confederate  money ; 
no  understanding  between  him  and  Robinson  that 
Io  zetam  the  draft  and  curreilcy  if  plaintiffs'  attor- 
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ney  would  not  take  it;  when  he  went  to  pay  Vason,  heoooh 
plained  somewhat,  but  took  the  draft  and  currency  and  tk 
Ji.  fa.j  aud  gave  witness  said  paper;  he,  witness,  took  the 
drafl  and  currency  as  payment,  bona  Jide,  believing  it  hil 
duty  so  to  do.     Said  writing  was  then  introduced. 

EoBiNSON  testified,  that  Vason  had  told  him,  at  hiflreqaot, 
that  the^. /a.  should  not  be  pressed  upon  him  tillhewtf 
able  to  pay  it,  aud  therefore  he  earnestly  tried  to  pay  itfUi 
for  that  purpose  sold  valuable  property^  in  Alabama,  gin 
the  notes  for  its  purchase,  as  security  for  the  money  borrowd 
to  make  the  payment ;  when  he  took  the  draft  and  cumwf 
to  the  sheriflT,  he  asked  him  if  he  had  any  orders  not  to  tab 
currency,  and  upon  bis  replying  in  the  negative,  he  paidbiAJ 
as  aforesaid,  in  good  faith.  They  then  read  in  evidence  aii 
bill  and  decree,  from  which  the  Ji,  fa,  issued.  In  repl^i 
Judge  Vason  testified,  that  when,  on  the  24th  of  Minlk 
1864,  Rye  came  to  him  to  pay  off  said  Ji,  fa.  with  said 
and  currency,  he  refused  to  receive  them  in  payment, 
to  Rye  that  he  had  ordered  the  Clerk  not  to  issue  said^ 
and  that  he.  Rye,  had  no  orders  to  collect  it ;  that  Bja 
plied,  that  when  Robinson  offered  to  pay  the  Ji.  fa.,  ha 
not  know  what  to  do,  as  the  Funding  Act  had  passed, 
at  Robinson's  urgent  solicitation,  he  went  to  the  Clerk's 
got  the  Ji,  fa,,  took  said  draft  and  currency,  and  told 
that  if  they  were  not  taken  by  plaintiff's  attorney,  he 
return  them  to  Robinson;  afler  considerable  talk,  etc.,  he 
them  from  Rye,  protesting  against  it  as  a  payment,  and 
him  said  writing ;  that  he  would  not  have  received  it| 
for  the  fact  that  in  a  few  days  it  would  lose  one-third  bf 
and  being  a  Confederate  States  depository,  he  agreed  to 
the  same,  aud  holds  the  certificate  yet ;  the  Ji.  fa.  tM 
with  him  that  he  might  move  to  vacate  said  pretended 
ment,  and  he  began  said  motion  at  the  next  term  of  the 
he  did  propose,  as  a  compromise,  to  satisfy  two-thirds  of 
Ji.fa,j  and  told  the  sheriff  that  in  any  view  of  it,  thai 
all  Robinson  could  get  under  the  law,  but  Rye  refused 
on  those  terms,  and  he  then  took  the  drafk  and  currenc^i 
gave  the  writing  as  aforesaid ;  the  Fundiu'g  Act  had 
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led  several  weeks,  and  its  effect  was  generally  understood, 
was  passed  17tb  February,  1864.) 
*he  Judge,  believing  said  payment  was  made  and  accepted 
he  sheriff  bonafide^  ordered  the^./a.  credited  with  two- 
ds  of  the  amount  paid,  and  to  remain  open  as  to  the  bal- 
i^  unless  it  was  founded  iti  whole  or  in  part  on  a  debt, 
consideration  of  which  was  slaves  or  their  hire,  and  or- 
d  that  question'  to  be  tried  by  a  jury.  To  this,  Dumas, 
3utor  of  Mrs.  Jones  excepts.  k 

iYOS,  Vason  &  Davis,  for  plaintiff  in  error. 

7.  A.  Hawkins,  T.  L.  Dunn  and  C.  B.  Wootten,  by  S. 
[bvin,  for  defendant  in  error. 

IoCay,  J. 

,  Under  the  facts  of  this  case,  as  they  appear  in  the  record, 
io  not  think  the  order  of  the  Court  refusing  to  open  the 
^ent  for  more  than  one-third  of  its  nominal  amount, 
such  an  error  as  it  is  the  dutt  of  this  Court  to  correct. 
lie  parties  were  at  issue  before  him  on  matters  of  fact  as 
!  as  of  law,  and  as  to  questions  of  fact,  his  judgment 
ds  upon  the  footing  of  the  verdict  of  a  jury.  The  ques- 
is,  not  "is  the  verdict  required  by  the  evidence,^^  but 
it  so  contrary  to  the  evidence  as  to  be  illegal  ?"  We  do 
think  it  is  without  evidence,  or  strongly  and  decidedly^ 
oefc  the  weight  of  evidence.  Leaving  out  all  the  other 
IBDoe  in  the  case,  the  written  receipt  of  the  plaintiff^ 
Epey^  with  its  addenda,  is  enough  to  support  the  judg- 
^  The  sheriff  carried  the  money  and  check  to  him,  and, 
j^l^ears  by  the  receipt,  he  received  the  whole  as  Confede- 
■KMiey,  but  objected  to  counting  the  money  at  more  thaa 
P^fds  of  its  nominal  amount.  This  would  seem  to  be 
^  of  the  receipt  by  him,  as  he  made  it.  If  he  did  not 
payment  in  some  amount,  why  did  he  take  it  at 
written  objection  that  he  would  contend  it  was 
fiir  two-thirds,  is  strong  evidence  that  it  was  takea 
that     It  is  true,  by  parol  statements,  the  witness 
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modifies  and  explains  the  meaning  of  this  receipt  and  nodoe 
here,  but  we  do  not  feel  satisfied  that  the  explanation  m 
such  as  to  justify  us  in  setting  aside  the  judgment  of  theCoart 
on  this  point. 

2.  Without  question,  when,  in  a  motion  before  a  Court  a 
question  of  fact  arises,  the  Judge  may,  of  his  own  motioo, 
order  a  jury  trial.  By  our  practice  it  is  also  true  that  dthff 
or  both  of  the  parties  may,  in  such  cases,  demand  a  jaiytriaL 
Here  the  parties,  by  mutual  consent,  waived  this  right  tf  to 
the  several  issues,  and  agreed  to  submit  the  whole  casetothe 
Judge.  Tlie  Judge  accepted  the  duty  cast  upon  him,  (whieb 
he  was  not  bound  to  do,)  and  entered  upon  the  investigatioBi 
hearing  all  the  evidence  on  all  the  points  which  the  partici 
saw  fit  to  introduce. 

3.  It  was  not  fair  to  the  movant,  who  had  waived  Ui 
right  to  a  jury  trial,  for  the  Court  to  find  against  himonoM 
of  the  issues  of  fact  and  refer  the  other  to  a  jury.  Perhiji 
had  the  movant  known  his  case  was  to  go  to  a  jury  on  thi 
point,  he  would  not  have  waived  it  as  to  the  other,  and 
are  of  the  opinion  that  the  Oourt  ought  not  to  have  dinolff 
a  jury  trial  under  the  circumstances. 

The  judgment  of  the  Court  was  that  the  evidence 
that  a  part  of  the  consideration  of  the  judgment  wassbv^ 
but  that  he  could  not  from  the  evidence  determine  how 
a  part  of  the  consideration  was  of  that  character.    Vi 
not  the  failure  of  the  defendant's  evidence  to  establish 
atively  the  amount  of  the  consideration,  based  on  slav^ 
good  reason  to  deny  his  motion?     Here  was  a  judgment 
lay  upon  the  defendant  to  show  the  defect  in  it    In 
judgment  of  the  Court  his  evidence  shows  that  there  il 
portion  of  the  consideration  of  this  character,  but  not 
much.     We  are  of  opinion  that  the  burden  of  proof  was 
the  defendant,  and  that  he  failed,  according  to  the  ju 
of  the  Court,  to  make  out  his  case,  and  the  Court  ought 
have  found  this  issue  against  him  for  this  reason. 

But  there  was  no  evidence  on  the  issue,  about  the  coi 
ration,  but  the  record.  That  was  matter  for  the  Court 
the  case  gone  to  a  jury,  the  effect  and  construction  of 
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eoord  was  with  the  Court,  and,  in  fact,  the  whole  matter 
Qined  on  that  construction.  The  Court  ought  to  have 
OQStrued  it  and  given  his  judgment  accordingly. 
In  our  judgment  this  record  did  not  show  that  the  consid- 
fition  of  the  judgment  was  slaves,  but  the  contrary.  Mrs. 
fooeB  had  a  claim  against  the  estate  of  her  deceased  husbaud 
B  the  nature  of  a  trust;  so  had  the  defendant.  It  was 
(reed  that  if  she  would  withdraw  her  proceedings  and  per- 
bitthe  property  of  the  deceased  husband  to  be  sold,  the  de- 
bdaat  would  give  her  certain  advantages  and  rights  in  the 
Koperty  he  might  purchase  at  the  sale.  He  made  at  the  sale 
tptuchase  of  certain  slaves,  and  then  refused  to  comply  with 
08  contract,  and  she  filed  her  bill  in  equity  against  him,  set- 
iog  op  the  facts  and  praying  relief.  The  decree  was  for  so 
lueh  money,  and  the  very  fact  that  the  decree  gives  the 
idgment  a  lien  on  the  negroes,  shows  that  the  negroes  were 
ilyconsidered  as  collateral  to  her  claim  against  him.  While, 
lerefore,  we  see  no  error  in  the  Court  in  refusing  to  open 
ke  judgment  for  more  than  one-third,  we  think  the  Court 
igfat  to  have  directed  the  judgm.ent  to  proceed  for  the  one- 
lird  lefl  unpaid,  and  as  the  whole  evidence  is  matter  of  re- 
«d,  we  so  instruct  the  Court.  The  parties  have  had  their 
ly  in  Court.  They  have  introduced  their  evidence  pro  and 
%,  and  the  Court,  by  its  judgment  that  the  evidence  did 
^  show  how  much  of  the  consideration  was  slaves,  has,  in 
fecjtj  decided  the  execution  to  be  one  over  which  the  Court 
id  jurisdiction.  The  error  of  the  Court  is  in  ordering  the 
ry.  The  order  ought  to  be  that  the  Ji.  fa.  proceed  for  the 
le-third  still  unpaid. 
Judgment  reversed. 
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HiNES  &  HoBBS,  plaintiffs  in  error,  V8.  A.  E.  Bawbon,  ad-^ 

miuistratrix,  defendant  in  error. 

1.  When  the  Courts  of  this  State  and  the  Courts  of  the  United  SUtci 
have  concurrent  jurisdiction  over  the  subject-matters  and  parties  to i 
controversy,  that  tribunal  which  first  actually  takes  the  jurisdidioi 
will  retain  it. 

2.  If  a  suit  be  brought  in  a  State  Court,  and  that  Court,  in  the  exeroN 
of  its  proper  powers,  enjoins  one  of  the  parties  to  the  suit  before  it 
from  reducing  his  demand  to  a  judgment,  until  certiun  assets  shall  be 
marshall^ed,  and  certain  questions  of  priority  in  tho  distribotioB  of 
those  assets  be  settled,  it  is  a  violation  of  the  injunction  for  the  perM 
enjoined  to  attempt  to  escape  the  effects  of  the  injunction  by  eoft* 
mencing  proceedings  to  get  a  judgment  in  the  Circuit  Court.  Coortl 
of  the  United  States  and  the  State  laws  may  punish  any  one  of  tie 
enjoined  parlies,  or  their  agents,  who  thus  act,  for  contempt  of  ih 
process. 

8.  A  State  Court  cannot  order  a  suit  brought  in  a  United  States  Coat 
to  be  dismissed,  or  proceedings  in  it  to  be  stayed,  but  it  maypunA 
its  own  suitors  for  disobeying  its  process  of  injunction  by  bringing ndk 
suit  in  contempt  of  said  process.     (See  concurring  opinions.) 

Injunction.  Contempt.  Conflict  of  jurisdiction.  Be&H 
Judge  Clark.  Dougherty  county.  Chambers.  SeptembOi 
1869. 

George  Bliss  &  Company,  Hannah  &  Harvey,  Trowbridjft 
Dwight  &  Co.,  and  Nicholas  Conyers,  in  behalf  of  themsdv*! 
and  other  creditors  of  the  estate  of  Charles  W.  Rawson,  i;] 
ceased,  by  Hines  &  Hobbs  et  al,  as  their  solicitors,  filed 
bill  against  Annie  E.  Rawson,  his  widow  and  administ 
in  which  they  made  the  following  case:     They  had  credil 
deceased  for  their  respective  specified  demands,  some  of  wl 
were  in  open  accounts,  and  some  in  judgment,  upon  the 
of  a  large  amount  of  property  which  he  owned,  and  of 
he  died  seized  and  possessed.     After  his  widow  became i 
administratrix,  she  set  up  a  claim  to  a  large  portion  of 
realty  as  her  owi>>  and  was  allowed  $6,000  00  in  mon^ 
lieu  of  dower,  and  $3,500  00  for  her  year's  support, 
was  now  proceeding  to  sell  only  the  balance  of  said  realtf  I 
administratrix.     They  said,  if  this  was  allowed  the 
oould  not  be  paid^  that  the  allowance  of  $6,000  00  was 
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^e,  and  that  her  claim  of  said  realty  as  heir  was  fraudulent, 
Treasons  therein  stated,  and  prayed  that  all  the  realty  be 
Id  as  the  property  of  deceased,  that  they  be  allowed, 
they  could,  to  razee  said  $6,000  00  allowance,  so  as  to  pro- 
de  means  for  paying  said  demands,  and  meanwhile  that  she 
enjoined  from  selling  any  of  said  realty  as  administratrix, 
le  injunction  was  granted  as  prayed  for.  She  answered. 
Dying  that  said  $6,000  00  was  excessive,  and  saying  it  had 
enl^lly  assigned  to  her;  said  that  the  realty  claimed  by 
r  was  hers,  given  to  her  by  her  father,  and  denied  that  her 
iband  had  obtained  credit  on  the  faith  of  that  property ; 
erred  that  many  suits  were  pending  against  the  estate,  and 
it  said  contemplated  sale  was  necessary  to  pay  the  claims 
aiost  the  estate,  and  prayed  to  proceed  with  it.  She  further 
limed,  that  she  and  her  children  should  be  allowed  a  home- 
ad  of  realty,  worth  two  thousand  dollars  in  specie,  and  an 
emption  of  personalty  worth  one  thousand  dollars  in  spe- 
>  out  of  the  estate,  under  the  Homestead  Act  of  1868, 
the  exclusion  of  said  creditors.  And  by  cross-bill  she 
lyed  that  said  creditors,  their  attorneys,  and  all  others, 
enjoined  from  suing  or  proceeding  against  her  byjudg- 
ot  or  otherwise,  until  all  the  assets  were  duly  marshalled, 
1  brought  in  before  the  Court  for  distribution  and  adjust- 
nt,  according  to  equity.  The  Chancellor,  in  February, 
J9,  ordere<l  that  she  proceed  with  the  sale,  that  she  apply 
the  homestead  and  exemption  to  the  Ordinary,  and  en- 
led  the  creditors  from  prosecuting  their  claims  eithqr  by 
t  at  common  law,  or  by  levy  and  sale  upon  the  property  of 
i  estate,  or  said  administratrix  and  ordered  that  they  be  all 
de  parties  to  said  bills,  and  in  that  way  settle  their  rights. 
While  this  last  injunction  continued  unmodified,  Hines 
Sobbs  filed  in  the  6th  Circuit  Court  of  the  United  States 
the  Southern  District  of  Georgia,  a  bill  in  favor  of  said 
^wbridge,  D wight  &  Company,  of  New  York,  against 
nie  E.  Rawson,  as  administratrix  of  said  deceased,  for  the 
^closure  of  a  mortgage  which  said  deceased,  in  his  lifetime, 
I  given  said*Trowbridge,  D  wight  &  Company  for  securing 
ir  said  claims.     This  mortgage  covered  certain  of  the  t^altj 
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in  possession  of  said  administratrix,  as  such,  and  oertain 
other  realty  in  possession  of  other  persons,  though  this  did 
not  appear  by  the  bill  filed  in  the  said  Circuit  Court  jbnt the 
parties  holding  under  Rawson  were  not  made  parties  to  sud 
bill.  Upon  being  served  with  this  bill,  Mrs.  Rawscm  soed 
out  a  rule  imi  before  the  Chancellor,  who  granted  the  wd 
injunction,  calling  on  Hines  &  Hobbs  to  show  cause  whj 
they  should  not  be  punished  for  violating  said  injunction. 

They  answered  that  said  injunction  was  intended  solely  to 
protect  Mrs.  Rawson  from  suits  seeking  to  make  her  person- 
alty liable  for  the  debts  of  her  husband,  and  that  the  bill  of 
foreclosure  was  in  its  nature  a  proceeding  in  rem.^  and  coaU 
not  hinder  or  interfere  with  the  litigation  in  the  State  Coait!^ 
nor  with  said  administration;  that  the  greater  partoftbe 
realty,  specifying  it,  upon  which  they  were  seeking  thefci^ 
closure,  was  not  claimed  by  Mrs.  Rawson  in  any  way,  W 
had  been  sold  by  her  husband  in  his  lifetime,  and  wasliNi 
owned  and  possessed  by  third  persons  named,  and  thatth^ 
were  compelled  to  sue  before  the  1st  of  January,  1870,  l< 
said  claim  would  be  barred  by  the  Statute  of  Limitations. 

Upon  hearing  argument  upon  this  answer,  the  ChanodW 
determined  that  it  was  insufficient  in  law,  and  ordered  W 
Hines  &  Hobbs,  attorneys  for  Trowbridge,  DwightACoB»i 
pauy,  dismiss  said  proceedings  in  the  United  States  CirflBfc| 
Court,  for  the  foreclosure  of  said  mortgage,  as  against  Mn^ 
Rawson,  as  administratrix  as  aforesaid,  and  that  in  de&att< 
doing  so,  they  be  considered  in  contempt.     That  decisioa 
brought  here  for  review. 

Vason  &  Davis,  Hines  &  Hobbs,  Lochrane  &  Cj 
for  plaintiflFs  in  error. 

Wright  &  Warren,  for  defendant  in  error. 

McCay,  J. 

1.  That  there  is  error  in  the  judgment  of  the  Court, 
stands,  is  very  clear.     It  was  no  violation  of  the  injni 
to  commence  proceedings  for  foreclosure  as  to  the  pi 
which  had  passed  into  the  hands  of  purchasers  from  Bat 
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before  his  death.  It  is  true,  that  even  as  to  this  property 
the  administratrix  is,  perhaps,  a  neccessary  party  to  a  bill  for 
fcredosure,  bat  she  is  only  a  nominal  party.  None  of  the 
oiyects  of  Ihe  bill  are  thwarted  by  such  a  proceeding,  and  we 
diiokthe  defendants  in  this  motion  have  a  right  to  .proceed 
igainst  the  property  referred  to,  and  if  the  rules  of  the  Uni- 
ted States  Court  require  it,  to  make  her  a  party  to  that  pro- 
oeediog.  But  so  &r  as  the  proceedings  in  the  Federal  Court 
«e  intended  to  foreclose  the  mortgage  on  property,  which  is 
b  the  hands  of  the  administratrix,  we  think  such  proceedings 
Ma  violation  of  the  injunction. 

1.  The  mortgagees  are  citizens  of  the  State  of  New  York, 
and  under  the  Constitution  of  the  United  States,  the  Circuit 
OoQit  has  jurisdiction  of  the  parties  and  subject-matter  of 
ft^  controversy.  It  is  equally  true  that  the  mortgagee  may, 
'lie  chooses,  sue  in  the  State  Court.  The  jurisdiction  is  con- 
HUreot.  Now,  in  all  such  cases,  as  well  by  repeated  decisions 
t^bjr  the  necessities  of  the  case,  the  Court  first  acquiring  the 
ttriidiction  in  fact  has  it  to  the  exclusion  of  the  other :  9 
IWieat.,  532 ;  20  How.,  583 ;  10  How.,  56  ;  14  How.,  368 ; 
8  How.,  90.  Interminable  confusion  would  result  from  any 
ilier  rule,  while  harmony  and  justice  flow  naturally  from 
be  rale  as  established. 

2.  When  these  parties  filed  their  bill  in  Dougherty  Supe- 
>€r  Court,  and,  in  the  regular  course  of  judicial  proceeding 
itoe,  they  were  enjoined  from  reducing  their  claims  to  judg- 
teat  until  the  matters  set  up  in  the  petition  of  Mrs.  Rawson 
>rthe  injunction  were  disposed  of^  it  is  a  direct  violation  of 
lie  order  of  the  Court,  in  which,  by  their  own  motion,  they 
te  suitors,  to  seek  another  tribunal  for  the  attaining  of  the 
ery  thing  they  are  restrained  from. 

3.  We  recognize  fully  the  doctrine,  that  neither  a  State 
or  a  Federal  Court  will  restrain  the  other,  even  indirectly, 
y  acting  on  the  party,  and  admit  that  this  rule,  so  well  un- 
entood  as  to  foreign  jurisdictions,  does  not  apply  between 
be  Federal  and  State  Courts.  But  it  will  be  found,  on  look- 
Ig  into  these  cases,  that  they  are  all  cases  in  which  the  party 
)aght  to  be  enjoined  was  free  to  act  when  he  sought  the  tri- 
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bunal  iu  which  it  was  attempted  to  restrain  him  from  proceed- 
ing: 2  Paige  Chan.  Rep.,  404;  2  Story's  Equity,  sec.  900. 
But  in  this  case  the  defendant  was  not  free  to  act.  Of  his 
own  motion  he  had  come  into  the  State  Court  in  the  r^lir 
course  of  proceedings  there,  this  injunction  had  been  pat  upon 
him  by  ^  Court  where  he  was  a  suitor,  and  when  he  8oa|^ 
the  Federal  tribunal,  he  disobeyed  the  order  of  the  State  Coort 
No  tribunal  can  permit  such  an  indignity.  If  its  orden 
are  improvident,  it  is  to  be  presumed  it  will,  on  motion,  vi- 
cate  them,  and  if  it  fail  so  to  do,  there  is  a  writ  of  error  to 
this  tribunal,  or  if  the  party  take  the  proper  steps,  the  law 
authorizes  a  removal  of  the  controversy  to  the  Federal  Coort 
But  a  contemptuous  disregard  of  the  order  of  the  Court  by 
one  who  is  a  suitor  in  it^  authorizes  the  Court  to  punish  the.] 
offender,  and  we  think,  under  the  circumstances  of  this  eaR^ 
the  Court  was  authorized  to  do  so. 

We  think,  however,  .the  shape  of  this  judgment  is  obnoi- 
ious  to  objection.  It  requires  the  defendant  to  dismiss  hii] 
proceeding  in  the  Federal  Court.  Perhaps  it  may  seem 
quibbling  to  find  fault  with  the  order  for  this  reason,  butkj 
is  best  to  keep  up  the  proper  distinctions,  especially  on 
delicate  a  question  as  an  apparent  conflict  of  jurisdiction 
tween  Courts  equally  supreme,  and  we  think  the  Court 
in  requiring  the  defendant  to  dismiss  his  proceedings  in 
Circuit  Court. 

The  State  Court,  as  we  have  said,  has  the  right  to  panii 
for  disobedience  to  its  order.     If  the  defendant  sees  ft' 
take  the  consequences,  let  him  do  so.     Each  Court  his 
sphere,  and  should  keep  within  it,  and  we  doubt  not 
Chancellor  below  can  find  a  mode  of  attaining  his  end,  to-i 
obedience  to  his  injunction,  other  than  an  order  directing 
defendant  to  dismiss  his  proceedings  in  the  Federal 
We  reverse  the  judgment  on  the  ground  that  the  Cham 
had  no  right  to  order  the  proceedings  in  the  Circuit  Cowil 
be  dismissed.     But  we  have  no  doubt  of  his  power  to 
ish  the  defendant  for  violating  his  injunction,  and  tocont 
that  punishment  until  he  shows,  by  his  coDduibt^  that  heisl 
fact  obeying  the  process  of  the  Court. 
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Bbown,  C.  J.,  concurred,  laying  down  the  following  rules, 
uch  are,  in  his  opinion,  applicable  to  the  case : 

1.  The  State  Courts  are  exempt  from  all  interference  by 
(Federal  tribunals,  and  the  Federal  Courts  are  exempt  from 
interference  by  the  State  tribunals,  and  each  is  destitute 
dl  power  to  restrain  either  the  process  or  proceedings  in 
other.  Circuit  Courts  of  the  United  States  and  State 
irts  act  separately  and  independently  of  each  other,  and, 
heir  respective  spheres  of  action,  the  process  issued  by  the 
b  as  far  beyond  the  reach  of  the  other  as  if  the  line  of 
ision  between  them  '^  was  traced  by  landmarks  and  mon- 
!nts  visible  to  the  eye."  Appellate  relations  exist  in 
S8B  of  cases  between  the  State  Courts  and  the  Supreme 
irt  of  the  United  States,  but  there  are  no  such  relations 
ireen  the  State  Courts  and  the  Circuit  Courts. 
.  The  Circuit  Courts  of  the  United  States  and  the  State 
irtB,  in  certain  controversies  between  citizens  of  different 
ies,  are  ^ou^^  of  concurrent  and  co-ordinate  jurisdiction, 
the  general  rule  is,  that  as  between  Courts  of  concurrent 
sdiction,  the  Court  that  first  obtains  possession  of  the 
troversy,  or  of  the  property  in  dispute,  must  l)e  allowed 
lispose  of  it  without  interference  or  interruption  from  the 
vdinate  Court.  Such  questions  usually  arise  in  respect 
property  attached  on  mesne  process,  or  property  seized 
B  execntion,  and  the  general  rule  is,  that  where  there  are 
!0r  more  tribunals  competent  to  issue  process  to  bind  the 
|b  of  a  party,  the  goods  shall  be  considered  as  effectually 
by  the  authority  of  the  process  under  which  they  were 

hed  or  seized :     20  How.,  583 ;  24  How.,  454 ;  3 

334;  6  Wallace,  195-6. 
JO  this  case  the  plaintiffs  in  error  having  gone  volun- 
into  the  State  Court,  and  an  injunction  having  issued 
them  by  that  Court,  restraining  further  action  till  the 

the  estate  could  be  marshalled,  it  was  a  contempt  of 
oiity  of  the  State  Court,  into  which  the  parties  had 

[y  oome,  and  whicli  had  obtained  possession  of  the 
,  for  the  plaintiffs  to  commence  proceedings  in  the 
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United  States  Courts  upon  the  same  matter  of  controvesf, 
till  the  dissolution  of  the  injunction  in  the  State  Court,  md 
the  State  Court  had  the  power  to  maintain  its  dignity  and 
enforce  its  authority  by  punishing  the  attorneys  of  the  com* 
plainants  for  violating  its  injunction,  by  bringing  a  fioit  in 
the  United  States  Court,  or  otherwise  disobeying  its  ft(M^ 
till  it  had  finally  disposed  of  the  matter  in  dispute. 

But  the  State  Court  cannot  order  the  case  dismissed  ia 
the  Circuit  Court.  It  can  only  punish  those  subject  to  ill 
order  who  disobey  its  injunction,  and  it  must  leave  the  otb* 
party  to  the  litigation  to  move  in  the  Circuit  Court  to  stqL 
proceedings  in  the  action  there  brought  in  violation  of  A| 
injunction  of  the  State  Court,  till  the  final  disposition  of 
case  in  that  Court :     10  How.,  71. 

Warner,  J.,  concurring. 

It  appears  from  the  record  that  Trowbridge,  Dwighti 
Company  are  citizens  of  the  State  of  New  York,  and 
they  have  instituted  a  suit  in  the  Fiflh  Circuit  Court  of 
United  States,  against  Annie  E.  Rawson,  as  administ 
of  C.  W.  Rawson,  deceased,  a  citizen  of  this  State,  to 
close  a  mortgage.     The  Court  below  passed  an  order  "i 
quiring  Ilines  &  Hobbs,  attorneys-at-law  for  Trowl 
Dwight  &  Company  to  "  dismiss  the  said  suit  or  proceeding! 
the  said  Fifth  Circuit  Court  of  the  United  States  for 
foreclosure  of  said  mortgage,  and  in  default  thereof,  thit  I 
be  considered  in  contempt  of  this  Court."     \yhil3t  I  doi 
question  the  power  and  authority  of  the  Court  below  to 
ish  the  defendants  for  a  violation  of  its  process  of  inji 
(if  indeed  it  has  been  violated  by  them,)  I  do  deny 
power  and  authority  of  the  State  Court  to  order  and 
Hines  &  Hobbs,  the  attornevs-at-law  of  Messrs,  Trowl 
Dwight  &  Company,  to  dismiss  their  suit  pending  in ' 
Fifth  Circuit  Court  of  the  United  States,  or  in  de&nlt 
to  be  considered  in  contempt.     If  the  State  Court 
power  and  authority  to  compel  the  attorneys  of  the 
dent  creditor  to  dismiss  his  suit  pending  in  the  Ciroait 
of  the  United  States,  it  has  the  power  and  aathoritji 
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SfooZ  purpo6es/to  repeal  and  render  nugatory  that  pro- 
Q  of  the  Federal  Constitution  and  the  Acts  of  Congress, 
h  secure  to  the  non-resident  creditor  the  right  to  sue  a 
in  of  Georgia  in  the  Circuit  Court  of  the  United  States, 
Constitution  of  the  United  States,  and  the  laws  of  the 
ed  States  enacted  in  pursuance  thereof,  are  the  supreme 
^f  the  land,  and  no  department  of  the  btate  Government 
he  power,  either  directly  or  indirectly,  to  violate  or  de- 
khat  supreme  law  of  the  land.  In  my  judgment,  the 
t  below  had  no  legal  power  or  authority  to  order  the 
leys  of  Trowbridge,  Dwight  &  Company  to  dismiss 
suit  pending  in  the  Fifth  Circuit  Court  of  the  United 
9j  against  a  citizen  of  this  State,  in  accordance  with  the 
^tution  and  laws  thereof,  to  say  nothing  about  the  im- 
iety  of  interfering  with  the  jurisdiction  and  business  of 
I]!ourt  by  an  order  of  the  State  Court  for  that  purpose. 
iy  therefore,  of  the  opinion  that  the  judgment  of  the 
k  below  should  be  reversed. 


r  Neal  ei.  al,^  plaintiffs  in  error,  vs,  George  Patten, 

defendant  in  error. 

M  hj  administrators  and  executors,  when  it  is  not  otherwise  pro- 
id  hj  will,  of  any  property  of  the  estate,  except  annual  crops,  car- 
l  to  market,  mast  be  at  public  outcry,  to  the  highest  bidder,  and 
ynrchaser  is  bound  to  see  that  the  administrator,  or  executor,  is 
Hwntly  proceeding  under  the  prescribed  forms. 
^ODfllitute  a  legal  private  sale,  by  an  executor,  or  administrator, 
haiial  crops,  they  must  be  actually  carried  to  market,  and  sold. 
i'cannot  be  sold  on  the  plantation. 

direction  in  a  will,  that  the  executor,  as  soon  as  practicable, 

»debt8,  does  not  authorize  the  executor  to  sell,  much  less  to  sell 

sale,  the  effects  of  the  estate  coming  into  his  hands. 

may  state  that  one  acted  as  agent,  but  this  does  not  show  his 

act,  Dor  the  extent  of  the  authority,  nor  can  a  witness  prove 

hj  stating  that  he  has  seen  the  writing  containing  the  ap- 

The  paper  must  be  produced,  or,  if  properly  accounted 

fMflflutiffn  and  contents  must  be  proven. 

i-4mR9  18  proof  that  an  appointment  of  an  agent  is  in  writing, 


i 


■I* 
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and  the  question  is  as  to  the  extent  of  the  power,  the  paper  mut  U 
produced,  or  accounted  for,  and  the  agency  is  not  proven  by  showim 
complaints,  by  the  principal  of  the  agent,  and  by  hia  employing  00i» 
sel  to  get  the  effects  out  of  the  agent's  hands. 

6.  If  there  be  statemeuts  in  an  answer  in  equity,  not  responuvetotbebfl^ 
and  the  Court  charge  the  jury  that  the  defendant's  answer,  io  luyom 
to  the  bill,  is  evidence,  it  is  error  in  *he  Court,  if  it  fail  to  charge tU 
matter,  not  in  reply  to  the  charges,  is  not  evidence.  The  Coozt  o^^  j 
either  by  specific  mention  of  the  points  not  responsive,  or  hjgamii 
instructions,  according  to  the  nature  of  the  case,  to  point  out  to  Al 
jury  the  application  of  the  rule  to  the  bill  and  answer  to  the  Court. 

7.  Where  a  bill  charged  that  the  defendant  had  bought  the  propa^rf| 
an  estate  from  one  who  was  neither  executor  nor  administntor,  flt 
the  answer  admitted  the  purchase,  but  set  up  that  the  person  mD^I 
was  the  agent  of  the  executor,  and  in  proof  annexed  what  pnrpoilrf  1 
to  be  a  power  of  attorney  from  the  executor,  the  answer  aettiogf  j 
the  agency  is  not  evidence,  and  the  power  of  attorney  mastbepnniif|| 
in  the  manner  prescribed  in  other  cases. 

Executor's  Sales.     Agency.    Lien  of  Judgments. 
Judge  Clark.     Mitchell  Superior  Court.     Xovember  Tc 
1869. 

Neal,  on  behalf  of  himself  and  such  creditors  as  might 
him,  filed  a  bill  against  Jubal  Cochran,  as  executor  of 
Cochran,  their  common  debtor,  and  certain  others,  credil 
etc.,  to  adjust  the  equities  between  the  creditors,  and  for 
purposes.     Our  concern,  at  present,  is  with  those  other 
poses.     He  averred  as  follows :     He  owned  a  ja 
against  Allen  Cochran,  principal,  and  one  BurnejiSS 
for  84,875  00,  principal,  $336  48,  interest,  up  to  the 
of  December,  1861,  and  another  against  him  as  principili 
one  Dumos,  as  security,  for  $7,609  00,  principal,  01,057 
interest,  up  to  ssxid  date,  with  interest  on  each  since  said 
and  costs.     In  November,  1863,  Allen  Cochran  died 
leaving  Jubal  Cochran  his  executor,  who  qualified  uid|i 
such  executor,  took  charge  of  his  estate.     Part  of  the 
was  a  plantation  in  Mitchell  county,  Georgia,  stock,  p 
etc.,  the  emancipation  of  the  slav^,  and  the  neglect  and 
of  said  executor,  have  made  said  estate  insolvent.    Om 
T.  Polhill,  either  with  or  without  Jubal  Cochran's 
took  charge  of  said  plantation,  stock,  crops^  eta^  and  ei 
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rmitted  them  to  be  ruined  and  wasted,  or  used  them  for 
mself,  and  now  claims  part,  if  not  all  of  tho.  crops,  as  his 
nu  Polhill  and  Jubal  Cochran  are  insolvent. 
George  Patten  combined  with  Polhill  to  remove  ninety 
Jes  of  cotton  from  said  plantation,  Patten  claiming  to  have 
Night  them  from  Polhill,  as  executor  of  said  deceased.  This 
Hon  is  worth  say  $18,000  00.  Patten  has  removed  thirty- 
V«n  of  said  bales  out  of  said  county,  and  appropriated  them 
•  hb  own  use,  and  was  removing  the  others,  when  they  were 
vied  on  by  the  Ji.  fa.,  founded  on  said  judgment,  last  named, 
id  by  another^,  /a.,  in  favor  of  Crutchfield.  Polhill  is  not 
tKotor  of  said  deceased,  if  he  were,  he  could  not  by  a  sale 
rihe  assets  of  deceased,  divest  the  lien  of  judgment  credi- 
ppiliiereon,  except  by  a  sale  in  the  regular  course  of  admini- 
yition,  and  by  paying  said  judgments  with  the  proceeds. 
b  prayed  that  the  said  iiily-three  bales  of  cotton  should  be 

fl  to  pay  said  judgments,  and  that  Patten  should  account 
the  thirty-seven  bales  taken  away. 
'I^itten  answered  that  Polhill  sold  him  ninety-one  bales  of 
I,  undet  and  by  virtue  of  a  power  of  attorney  from  Jubal 
m,  as  executor,  as  aforesaid.     He  attaclied  a  copy  of 
power  to  his  answer,  as  part  of  ^t.     (It  is  in  the  usual 
made  the  7th  of  December,  1863,  authorizing  Polhill 
all  things  which  he,  Jubal  Cochran,  could  do,  in  man- 
said  estate.)    This  purchase  was  made  on  the  19th  of 
iber,  1864,  by  H.  J.  Cook,  as  his  agent ;  Polhill  then 
himself  executor  of  said  deceased,  and  Patten  supposed 
till  he  learned  about  his  said  agency.    Polhill  gave 
a  written  obligation  for  said  cotton,  which  Cook  afler- 
transferred  to  Patten.   The  price  paid  for  it  was  eighty- 
its  per  pound,  was  bona  fide^  and  without  any  knowl- 
any  judgments  against  said  deceased. 
dmimed  that  the  personal  property  of  deceased  was  first 
lie  with  the  payment  of  his  debts,  that  it  was  the  duty 
cecutor^  or  his  agent,  to  sell  it  and  pay  the  debts,  that 
honafide  made,  vests  absolute>title  in  the  purchaser^ 
b  not  bound  to  see  to  the  application  of  the  proceeds, 
liem;  attach  to  the  proceeds  of  such  sale^  but  do  not 
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follow  the  property.  He  took  thirty-five  bales  of  said 
ton  in  October^  1865,  and  sold  them  for  $5,625  00,  in  ] 
1866.  He  charged  that  the  money  paid  by  his  agent  to 
hill,  was  by  Polhill  used  at  par  to  discharge  the  dd 
said  deceased,  and  thus  was  said  estate  benefited  by  his 
chase. 

The  Court  ordered  the  issues  as  to  this  cotton  to  be 
separately,  from  the  other  matters  in  the  bill.  Coansc 
complainant  read  in  evidence  the  will  of  Allen  Cocliraa 
made  Jubal  Cochran  his  executor,  gave  to  him,  as  trusts 
testator's  two  daughters,  the  whole  estate,  for  their  se; 
use,  etc.,  and  authorized  him  to  pay  his  debts,  in  these  Wi 
"I  wish  all  my  just  bebts  paid  by  my  executor,  ^  so 
practicable.''  The  will  contained  nothing  else.  It  was 
bated  on  the  7th  of  December,  1863.  They  then  intrwl 
Neal's  said^.  /a.  against  Allen  Cochran  and  Dumas,  t 
Ji,  fa,  in  favor  of  one  Webb  against  said  deceased,  for  j 
V29  86,  principal,  $1,390  53,  interest,  and  costs,  foundc 
a  judgment,  obtained  in  August,  1860.  On  each  of  the 
fas,  was  a  levy  upon  said  fifty-three  bales  of  cotton,  etati 
be  on  said  plantation,  and  the  property  of  said  deoa 
Neal's  levy  was  made  on  the  13th  of  November,  186^ 
Webb's  on  the  13th  of  February,  1866.  Neal's  JL  /ei. 
been  levied  on  them  in  October,  1865,  but  that  levy  was 
missed,  seemingly  because  of  non-compliance  with  what 
then  known  as  the  stay-law.  They  showed  that  the  eo 
was  on  said  plantation  at  the  dates  of  said  levies,  and  itapp 
that  Polhill  then  was  in  possession  of  the  plantation. 

Defendant's  counsel  showed  that  Polhill  had  possesiki 
said  plantation  and  controlled  it  in  1865  and  1866,  and 
ployed  the  overseer.  One  witness  said  he  knew  that  J 
Cochran,  dissatisfied  with  Polhill's  management,  andi 
ing  to  get  rid  of  him,  had  a  Keceiver  appointed  who; 
charge  of  the  property  on  the  plantation,  sold  it  and  I 
the  proceeds  as  Keceiver.  He  further  said  that  hestW^ 
per  purporting  to  be  a  power  of  attorney  from  Jubal  Om 
to  Polhill,  authorizing  Polhill  to  manage  said  plantatiM 
property  for  him ;  he  did  not  see  the  paper  eveeatd| 
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know  that  it  ever  was;  from  seeing  such  paper  and  knowing 
Pblhiil  had  control,  he  concluded  he  was  agent  for  the  execu- 
vr.  Complainants'  counsel  moved  to  reject  said  parol  evi- 
koce,  as  to  Polhill's  agency,  it  appearing  tliat  his  authority 
VMin  writing.  This  objection  was  overruled.  Defendant's 
sansel  then  introduced  the  account  of  sales  of  the  uinety- 
ise  bales  of  cotton,  giving  number  and  weight  of  each  bale, 
■aking  an  average  of  forty-seven  thousand  eight  hundred 
lid  sixty-four  pounds  at  eighty-tive  cents — $40,G84  40,  ac- 
ftnpanied  by  the  following  receipt,  or  bill  of  sale  :  '^  There 
titored  under  a  shed,  and  at  the  gin  house,  in  the  county  of 
IGtcliell,  in  this  State,  ninety-one  bales  cotton,  which  I  have 
idd  to  H.  J.  Cook,  which  he  has  paid  me  for.  Said  ninety- 
iM  bales  cotton  I  will  keep  for  ^id  H.  J.  Cook,  or  his  order, 
^twelve  months,  should  he  wish  it  to  stay  where  it  is,  at 
Nirisk,  I  will  take  all  the  prudent  care  I  can  of  the  same. 
|t]B about  one  hundred  yards  from  any  chimney. 
►  F.  T.  PoLHiLL,  Executor. 

t  A.  Cochran,       Executor. 

^Albanv,  Greorgia,  November  19,  1864. 
^(Endorsed)  H.  J.  Cook." 

^'^e  evidence  being  closed,  complainant's  counsel  requested 
■  Coart  to  charge  the  jury :  1st.  To  make  an  executor's  sale 
iid,  he  must  be  expressly  authorized  to  sell  by  the  will,  or 
^^n  order  of  the  Ordinary ;  the  sale  must  be  made  by  the 
leotor  in  person,  and  not  by  his  agent,  and  especially 
l^by  an  agent  not  expressly  authorized  to  sell ;  the  sale 
pt  be  made  in  the  manner  prescribed  by  the  will,  and  if 
rem  prescribed,  in  the  manner  of  administrator's  sales, 
'if  not  so  made,  the  purchaser  will  get  no  title.  2d. 
e  by  an  executor,  though  it  be  otherwise  good,  will  be 
against  a  judgment  creditor,  who  has  a  lien  upon 
rty  sold.  3rd.  The  answer  of  Patten,  setting  up 
Polhill  was  the  agent  of  Jubal  Cochran,  the  executor, 
not  responsive  to  the  charges,  in  the  bill  and  is 
be  considered  by  the  jury  as  evidence  of  such  agency, 
If  Patten  purchased  the  cotton  from  Polhill,  as 
of  the  will;  when  he  was-  not  such  executor^ 
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Patten  got  no  title  by  such  purpose^  and  the  property  le- 
mained  the  property  of  the  estate. 

The  Court  refused  to  give  the  Ist^  2d  and  3rd  of  sud  re- 
quests in  charge,  charged  the  4th,  with  this  qualificatioo: 
^'  But  if  Polhill  sold  as  executor  and  was  not  executOTi  bot 
was  an  agent  authorized  to  sell,  the  sale  was  valid  "lid 
further  charged  as  follows :  The  answer  of  defendant  so  fir 
as  it  is  responsive  to  the  allegations  in  the  bill,  are  tobetabt 
as  true,  unless  contradicted  by  the  oath  of  two  witnesses^  or 
one  witness  and  corroborating  circumstances.  The  oqb- 
plainunts  charge  fraud  and  fraudulent  oombination  on  tin 
part  of  defendant,  in  getting  control  of  said  cotton.  If  k.i 
obtained  the  cotton  through  fraud,  he  takes  nothing  by  Ul 
purchase,  and  the  property  is  still  the  property  of  Alkt 
Cochran's  estate  and  subject  to  the  lien  of  complainant's  jb, 
fas.  Defendant  denies  all  fraud  and  says  he  bought  the  oot-^ 
ton  for  a  valuable  consideration,  without  notice,  and 
that  he  is  protected.  This  part  of  defendant's  answer 
be  taken  as  true,  unless  contradicted  by  the  oaths  of  two 
nesscs,  or  one  witness  and  corroborating  circumstances, 
answer  of  the  defendant  that  he  obtained  the  cotton  by 
chase  from  Polhill,  the  agent  of  Jubal  Cochran,  deceased,  i 
also  responsive  to  the  allegations  and  interrogatories  in 
plainant's  bill,  and  is  to  be  taken  as  true,  unless  con 
according  to  law.  If  Polhill  was  the  agent  of  the  cxi 
for  the  sale  of  the  cotton,  could  he  sell  it?  It  is  theopi 
of  the  Court  that  he  could  sell  it,  as  agent,  so  as  to 
the  title  to  a  bona  fide  purchaser.  If  such  a  sale  was 
to  a  bona  fide  purchaser,  it  operated  to  vest  a  perfect  titls 
him  and  to  defeat  the»lien  of  the  judgments,  and  if  these 
the  facts  proven,  you  will  find  for  the  defendant,  01 
for  the  complainants." 

The  jury  found  for  the  defendant.     Complainant's 
moved  for  a  new  trial,  upon  the  following  grounds: 
verdict  was  contrary  to  the  evidence,  because  there 
evidence  of  a  regular  administration  of  said  ninety 
cotton ;  or  if  there  was.  Patten's  title  is  subordinate 
lien  of  said  judgments;  there  was  no  evidence  thataud 
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Ml  was  of  the  aunual  .crops  grown  by  the  executor,  since 
istator's  death,  and  sent  oiT  to  market,  and  yet  the  sale  was 
rivate,  and  without  an  order  of  the  Ordinary;  such  sale  was 
Old,  because  private,  and  without  order,  and  was  not  author- 
ed by  the  will;  because  it  appearing  that  Polhill  acted  un- 
er  a  written  authority,  and  that  not  being  produced,  there 
m  DO  evidence  of  his  agency;  because  the  Court  refused  to 
i?e  Baid  1st,  2d,  and  3rd  requests  in  charge,  and  in  qualify- 
igthe  4th  request  as  lie  did,  because  this  qualification  as- 
ned  that  Polhill  was  the  executor's  agent,  that  he  was 
Mboorized  to  sell,  and  that  he  did  sell  as  agent ;  because  each 
iKueof  the  charge  given  is  erroneous,  and  because  the  Court 
jibed  to  rule  out  the  parol  testimony  of  Polhill's  agency. 
-The  Court  refused  the  new  trial,  and  error  is  assigned  on 
Mk  of  said  grounds. 

iVasok  &  Davis,  Lyox,  DeGraffenreid  &  Irvin,  for 
iiiitiff  in  error,  cited  Irwin's  Code,  sections  2513,  2514, 
W,  and  22  Ga.  B.,  600,  to  show  that  the  sale  was  illegal, 
i  10th  Ga.  R.,  568,  and  14th  Ga.  R.,  423,  as  to  divesting 
ft  by  sale. 

rAVBS  L.  Seward,  Henry  Morgan,  A.  P.  Wright, 
.defendants,  said  a  private  sale  is  good :  Bond  vs.  Murdock, 
"Kdly  (Ga.  R.)  324 ;  Oglesby  vs.  Gilmore,  5th  Ga.  R., 

The  purchaser  is  not  effected  by  want  of  order :,  13th 
pELj  18 ;  nor  is  he  bound  to  see  how  the  proceeds  are  ap- 

:  2  Spence's  Eq.  Juris.,  373, 374  ;  1st  Story^s  Eq.  Juris., 

[679,  80,  81 ;  14  Vesey,  353  ;  17th  Vesey,  154 ;  Toller's 

266 ;  1  Roper  on  Legacies,  298-9 ;  14th  Ga.  R.,  315. 

Jay,  J. 

is  the  positive  provision  of  our  statutory  law  that 

■dministrators  and  executors  shall  be  at  pvhlic  outcry^ 

of  annual  crops  sent  off  to  market,  and  of  vacant 

^ted  in  case  of  sale,  by  direction  of  a  will,  when  the 

%,  or  permits  a  private  sale  :    Code,  sections  2514,. 

19. 
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Patten  got  no  title  by  sue'  ^^gj^er  in  case  of  a  sale  of 

niaintxl  the  property  of  '  ^^^^^^^^  ^  ggj  ^n  order  of  the 
Tlie  Court  refused  f  •  ^^j,  ,3  ^^m  ^^^  the  title  out  of 
quests  in  charge,  cY  .  :.  y  j^at  the  kffd  title  is  in  the  ad- 
«  But  if  Polliill  8'  ■••.•;  provisions  of  the  Code  airccling 
was  an  agent  a  ,  ;  nnder  the  order  of  the  Onlinarr.is 
furtlier  charge'  .  ;  -f^jministrator,  and  that  if  he  fail  to  act 
as  it  IS  rcspo-  ; ■■■■  j^gg  j^^f.  gfl^j^j.  4],^  purchaser.  Tiiis is  1 
as  true,  uii         _,.i^     ^^^^  ^^^  ^^^  ^^^  ^^^^^  decide  it.    It  is  not 


one   witr      r- .. v*^ 


one  witr  ^'y  j"^^  decision  of  this  case.  However,  it  may  be 
plaiiMin'  '^-^^f'^ilcdy  that  the  purchaser  is  not  bouudtosee 
part  o      •^/•j^^'iij.strator  is  acting  under  the  order  of  tlicOnIi- 


obta» 


i'  V  apparenthj  under  the  prescribed  forms.     A  |»nral« 

•^fl-jeu  the  law  requires  a  public  one,  is  plainly  and  note- 

f  j[y  not  apparently  under  the  prescribed  forms,  and  such  I 

1^^  of  property  rcijuircd  by  law  to  be  sold  at  public  sale,  coo- 

l,j5  no  title  at  law :     Code,  sec.  2586. 

2.  As  to  annual  crops.  The  statute  expressly  provita 
iha^they  must  be  caiTied  to  market  in  order  to  supercede ih 
necessity  of  a  public  sale.  The  reason  is  obvious.  Sale* 
the  public  market  is  in  eifect  a  public  sale.  In  practifl^ 
there  is  a  competition  among  the  buyers,  and  there  are  ce^ 
tain  established  usages  as  to  weights,  storage,  etc.,  whi 
answer  all  the  purposes  of  a  public  sale.  At  any  rate, 
is  the  clear  language  of  the  law,  and  a  crop  sold  ufion 
plantation,  and  not  carried  to  market,  is  not  sold  *'a] 
rently  under  the  prescribed  forms,"  if  sold  at  a  private 
Section  2514,  Code. 

3.  Jsothiug  is  better  settled  than  that  a  mere  directioo 
a  will  to  pay  the  debts  does  not  authorize  an  executor  to 
without  an  order  of  the  Ordinary,  (Code,  section  25 
much  less  does  it  authorize  a  private  sale,  since  by 
2526  of  the  Code,  even  though  the  power  to  sell  be  gi 
yet  if  the  mode  is  not  directed  by  the  will,  it  is  the  dui 
the  executor  to  pursue  the  mode  prescribed  for  administ 
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'  this  record  it  appears  that  there  was  no 

?  -'perty,  because  it  was  not  a  pubh'c  sale, 

^  V  .gh  it  was  cotton,  (whether  it  was  annual 

appear,)  it  was  not  carried  to  market.     It  seems 

A  an  admitted  fact  that  this  cotton  was  sold,  not 

jxecutor,  but  by  a  Mr.  PoJhill,  who,  it  is  claimed, 

aie  agent  of  the  executor. 

It  was,  we  think,  proven  by  parol  evidence  that  Polhill 
^king  care  of  and  managing  the  property  for  the  execu- 
But  we  do  not  think  proof  of  this  is  any  proof  of  a 
r  to  the  agent  to  sell.  The  real  question  here  was  not 
her  Polhill  was  superintending  the  plantation,  and  tak- 
aure  of  the  property  for  the  executor;  that,  perhaps, 
i  be  proven  by  PolhilFs  acts,  and  we  are  not  sure  that 
18  extent  the  parol  proof  was  not  right.  The  Court 
I,  however,  to  have  gone  further,  and  allowed  Mr.  Smith 
ove  the  agency  by  a  statement  that  he  saw  the  power  of 

t  the  Court  presented  this  case  to  the  jury,  the  wliole  case 
id  upon  the  power  of  Polhill  to  sell.  The  fact  that  he 
as  agent  does  not  prove  his  power  to  act  any  more  than 
let  that  he  sold  proves  his  power  to  sell,  and  even  if  the 
'  were  plain,  that  with  the  approbation  and  consent  of 
si^ecator,  Polhill  was  in  general  charge  of  the  plantation 
Sects  of  the  estate,  we  do  not  think  that  any  proof 
ipower  to  sell.  Indeed,  we  doubt  if  at  that  time  an 
Itor  could  clothe  an  agent  with  power  to  effect  2l  private 
pfren  of  property  which  the  executor  himself  might  sell 
fisly.  Section  2154  of  the  new  Code  was  not  passed 
[J866^  and  this  transaction  took  place  in  1863. 
jfet  it  was  plain  in  this  case  that  whatever  powers  Pol- 
ly were  in  writing.  Patten  is  a  privy  of  Polhill ;  he 
ler  him^  and  his  title  depends  upon  Polhill's  pow- 
their  extent.  Tho-e  powers  were  defined  by  a 
80  long  as  that  writing  is  accessible,  it  is  the  best 
jta  own  terms.  Perhaps  the  mere  fact  that  Polhill 
[t,  and  that  the  executor  recognized  him  as  an 
have  been  proven  properly  by  parol^  but  an 
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United  States  Courts  upon  the  same  matter  of  oontroversy, 
till  the  dissolution  of  the  injunction  in  the  State  Court,  and 
the  State  Court  had  the  power  to  maintain  its  dignity  and 
enforce  its  authority  by  punishing  the  attorneys  of  the  oom- 
plainants  for  violating  its  injunction,  by  bringing  a  fiuit  ia 
the  United  States  Court,  or  otherwise  disobeying  its  prooei^ 
till  it  had  finally  disposed  of  the  matter  in  dispute. 

But  the  State  Court  cannot  order  the  case  dismissed  ii  ; 
the  Circuit  Court.     It  can  only  punish  those  subject  to  ill  j 
order  who  disobey  its  injunction,  and  it  must  leave  the  otlniQ 
party  to  the  litigation  to  move  in  the  Circuit  Court  to  stq^ 
proceedings  in  the  action  there  brought  in  violation  of  tk| 
injunction  of  the  State  Court,  till  the  final  disposition  of 
case  in  that  Court :     10  How.,  71. 

Warner,  J.,  concurring. 

It  appears  from  the  record  that  Trowbridge,  Dwight' 
Company  are  citizens  of  the  State  of  New  York,  and 
they  have  instituted  a  suit  in  the  Fiflh  Circuit  Court  of 
United  States,  against  Annie  E.  Rawson,  as  administ 
of  C.  W.  Rawson,  deceased,  a  citizen  of  this  State,  to 
close  a  mortgage.     The  Court  below  passed  an  order  "i 
quiring  Hines  &  Hobbs,  attorneys-at-law  for  Trowl 
Dwight  &  Company  to  '^  dismiss  the  said  suit  or  proceedingj 
the  said  Fifth  Circuit  Court  of  the  United  States  for 
foreclosure  of  said  mortgage,  and  in  default  thereof,  thiti 
be  considered  in  contempt  of  this  Court/'     Whilst  I  doi 
question  the  power  and  authority  of  the  Court  below  to 
ish  the  defendants  for  a  violation  of  its  process  of  inji 
(if  indeed  it  has  been  violated  by  them,)  I  do  denf 
power  and  authority  of  the  State  Court  to  order  and 
Hines  &  Hobbs,  the  attorneys-at-law  of  Messrs.  Trowl 
Dwight  &  Company,  to  dismiss  their  suit  pending  ii; 
Fifth  Circuit  Court  of  the  United  States,  or  in  de&ult 
to  be  considered  in  contempt.     If  the  State  Court 
power  and  authority  to  compel  the  attorneys  of  the 
dent  creditor  to  dismiss  his  suit  pending  in  the  CircQit' 
of  the  United  States^  it  has  the  power  and  authorityi 
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nofl^ica/ purpo6es/to  repeal  and  render  nugatory  that  pro- 
ision  of  the  Federal  Constitation  and  the  Acts  of  Congress, 
rhieh  secnre  to  the  non-resident  creditor  the  right  to  sue  a 
itizen  of  Georgia  in  the  Circuit  Court  of  the  United  States. 
lie  Constitution  of  the  United  States,  and  the  laws  of  the 
Iidted  States  enacted  in  pursuance  thereof,  are  the  supreme 
iwof  the  land,  and  no  department  of  the  btate  Government 
as  the  power,  either  directly  or  indirectly,  to  violate  or  de- 
srt  that  supreme  law  of  the  land.  In  my  judgment,  the 
kmt  below  had  no  legal  power  or  authority  to  order  the 
Hofneys  of  Trowbridge,  Dwight  &  Company  to  dismiss 
bar  suit  pending  in  the  Fif\h  Circuit  Court  of  the  United 
Ihles,  against  a  citizen  of  this  State,  in  accordance  with  the 
Smstitution  and  laws  thereof,  to  say  nothing  about  the  im- 
oopriety  of  interfering  with  the  jurisdiction  and  business  of 
iBtCk>urt  by  an  order  of  the  State  Court  for  that  purpose. 
g;im,  therefore,  of  the  opinion  that  the  judgment  of  the 
PWrt  below  should  be  reversed. 


t- 


lite  Neal  et.  al.,  plaintiffs  in  error,  vs.  George  Patten, 

defendant  in  error. 

■I 

hiei  by  administratora  and  execotors,  when  it  is  not  otherwise  pro- 
iS«d  by  will,  of  any  property  of  the  estate,  except  annual  crops,  car- 
lo market,  mast  be  at  public  outcry,  to  the  highest  bidder,  and 
porchaser  is  bound  to  see  that  the  administrator,  or  executor,  is 

mtly  proceeding  under  the  prescribed  forms. 
eonatitote  a  legal  private  sale,  by  an  executor,  or  administrator, 
loal  crops,  they  must  be  actually  carried  to  market,  and  sold. 
cannot  be  sold  on  the  plantation. 

direction  in  a  will,  that  the  executor,  as  soon  as  practicable, 
^fhedebts,  does  not  authorize  the  executor  to  sell,  much  less  to  sell 
IJiTate  sale,  the  effects  of  the  estate  coming  into  his  hands. 

may  state  that  one  acted  as  agent,  but  this  does  not  show  his 

to  act,  nor  the  extent  of  the  authority,  nor  can  a  witness  prove 

bj  stating  that  he  has  seen  the  writing  containing  the  ap- 

it.    The  paper  must  be  produced,  or,  if  properly  accounted 

Bacation  and  contents  must  be  proven. 

fhare  is  proof  that  an  appointment  of  an  agent  is  in  writing, 
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and  the  question  is  as  to  the  extent  of  the  power,  the  paper  mi 
produced,  or  accounted  for,  and  the  agency  is  not  proven  by  she 
complaints,  by  the  principal  of  the  agent,  and  by  his  employing  i 
sel  to  get  the  effects  out  of  the  agent's  hands. 

6.  If  there  be  statements  in  an  answer  in  equity,  notresponsiTetothi 
and  the  Court  charge  the  jury  that  the  defendant's  answer,  in  res] 
to  the  bill,  is  evidence,  it  is  error  in  the  Court,  if  it  fail  to  chargi 
matter,  not  in  reply  to  the  charges,  is  not  evidence.  The  Court  o 
either  by  specific  mention  of  the  points  not  responsive,  or  by  gc 
instructions,  according  to  the  nature  of  the  case,  to  point  out  t 
jury  the  application  of  the  rule  to  the  bill  and  answer  to  the  Coar 

7.  Where  a  bill  charged  that  the  defendant  had  bonght  the  prope 
an  estate  from  one  who  was  neither  executor  nor  administratoi 
the  answer  admitted  the  purchase,  but  set  up  that  the  person  i 
was  the  agent  of  the  executor,  and  in  proof  annexed  what  par| 
to  be  a  power  of  attorney  from  the  executor,  the  answer  setti 
the  agency  is  not  evidence,  and  the  power  of  attorney  must  be  p 
in  the  manner  prescribed  in  other  cases. 

Executor's  Sales.  Agency.  Lien  of  Judgments.  B 
Judge  Clark.  Mitchell  Superior  CourL  November  T 
1869. 

Neal,  on  behalf  of  himself  and  such  creditors  as  might 
him,  filed  a  bill  agaiust  Jubal  Cochran,  as  executor  of  i 
Cochran,  their  common  debtor,  and  certain  others,  credil 
etc.,  to  adjust  the  equities  between  the  creditors,  and  foroi 
purposes.  Our  concern,  at  present,  is  with  those  other  j 
poses.  He  averred  as  follows :  He  owned  a  judgfl 
agaiust  Allen  Cochran,  principal,  and  oneBurney,as8eco] 
for  84,875  00,  principal,  ^336  48,  interest,  up  to  the  1 
of  December,  1861,  and  another  against  him  as  principalt 
one  Dumos,  as  security,  for  $7,609  00,  principal,  $1,057 
interest,  up  to  said  date,  with  interest  on  each  since  said  i 
and  costs.  In  November,  1863,  Allen  Cochran  died  tei 
leaving  Jubal  Cochran  his  executor,  who  qualified  lai 
such  executor,  took  charge  of  his  estate.  Part  of  the  6 
was  a  plantation  in  Mitchell  county,  Georgia,  stock,  prod 
etc.,  the  emancipation  of  the  slav^,  and  the  neglect  andi 
of  said  executor,  have  made  said  estate  iusolveat.  Qi 
T.  Polhill,  either  with  or  without  Jubal  Cochran's  oofl 
took  charge  of  said  plantation,  stock,  crops^  etc.|  and  e 
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itted  them  to  be  ruined  and  wasted,  or  used  them  for 
Bif,  and  now  claims  part,  if  not  all  of  th^  crops,  as  his 

Polhill  and  Jubal  Cochran  are  insolvent. 
sorge  Patten  combined  with  Polhill  to  remove  ninety 
of  cotton  from  said  plantation,  Patten  claiming  to  have 
ht  them  from  Polhill,  as  executor  of  said  deceased.  Tliis 
Q  is  worth  say  $18,000  00.  Patten  has  removed  thirty- 
I  of  said  bales  out  of  said  county,  and  appropriated  them 
s  own  use,  and  was  removing  the  others,  when  they  were 
d  on  by  the  ji.  fa.,  founded  on  said  judgment,  last  named, 
by  another  ji. /a.,  in  favor  of  Crutchfield.  Polhill  is  not 
ator  of  said  deceased,  if  he  were,  he  could  not  by  a  sale 
le  assets  of  deceased,  divest  the  lien  of  judgmesit  credi- 
thereon,  except  by  a  sale  in  the  regular  course  of  admini- 
ion,  and  by  paying  said  judgments  with  the  proceeds, 
prajed  that  the  said  iiily-three  bales  of  cotton  should  bo 
to  pay  said  judgments,  and  that  Patten  should  account 
he  thirty-seven  bales  taken  away. 

itten  answered  that  Polhill  sold  him  ninety-one  bales  of 
0,  undet  and  by  virtue  of  a  power  of  attorney  from  Jubal 
lan,  as  executor,  as  aforesaid.  He  attached  a  copy  of 
power  to  his  answer,  as  part  of  ^t.  (It  is  in  the  usual 
p  made  the  7th  of  December,  1863,  authorizing  Polhill 
»all  things  which  he,  Jubal  Cochran,  could  do,  in  man- 
[  said  estate.)  This  purchase  was  made  on  the  19th  of 
imber,  1864,  by  H.  J.  Cook,  as  his  agent ;  Polhill  then 
1  himself  executor  of  said  deceased,  and  Patten  supposed 
H^  till  he  learned  about  his  said  agency.  Polhill  gave 
pa  written  obligation  for  said  cotton,  which  Cook  after- 
i  transferred  to  Patten.  The  price  paid  for  it  was  eighty- 
pats  per  pound,  was  bona  fide^  and  without  any  knowl- 
^^  any  judgments  against  said  deceased. 

imed  that  the  personal  property  of  deceased  was  first 

lie  with  the  payment  of  his  debts,  that  it  was  the  duty 

tor^  or  his  agent,  to  sell  it  and  pay  the  debts,  that 

bona  fide  made,  vests  absolute^title  in  the  purchaser, 

Is  not  bound  to  see  to  the  application  of  the  proceeds, 

Jie^f  attach  to  the  proceeds  of  such  sale^  but  do  not 
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follow  the  property.  He  took  thirty-five  bales  of  8&i( 
ton  in  October,  1865,  and  sold  them  for  $5,625  00,  io 
1866.  He  charged  that  the  money  paid  by  his  agent  U 
hill,  was  by  Polhill  used  at  par  to  discharge  the  del 
said  deceased,  and  thus  was  said  estate  benefited  by  hb 
chase. 

The  Court  ordered  the  issues  as  to  this  cotton  to  be 
separately,  from  the  other  matters  in  the  bill.  Couna 
complainant  read  in  evidence  the  will  of  Allen  Cochnu 
made  Jubal  Cochran  his  executor,  gave  to  him,  as  trust 
testator's  two  daughters,  the  whole  estate,  for  their  sej 
use,  etc.,  and  authorized  him  to  pay  his  debts,  in  these  vi 
'^I  wish  all  my  just  bebts  paid  by  my  executor,  as  k 
practicable.'^  The  will  contained  nothing  else.  It  wai 
bated  on  the  7th  of  December,  1863.  They  then  introi 
Neal's  said  j?.  /a.  against  Allen  Cochran  and  Dumas,  i 
Ji.  fa.  in  favor  of  one  Webb  against  said  deceased,  for 
V29  86,  principal,  $1,390  53,  interest,  and  costs,  foundi 
a  judgment,  obtained  in  August,  1860.  On  each  of  the 
fci8,  was  a  levy  upon  said  fifly-three  bales  of  cotton,  stai 
be  on  said  plantation,  and  the  property  of  said  ifot 
NeaPs  levy  was  made  on  the  13th  of  November,  1861^ 
Webb's  on  the  13th  of  February^  1866.  Neal's  Ji  f(L 
been  levied  on  them  in  October,  1865,  but  that  levy  wi« 
missed,  seemingly  because  of  non-compliance  with  whik 
then  known  as  the  stay-law.  They  showed  that  the  a 
was  on  said  plantation  at  the  dates  of  said  levies,  and  it  app 
that  Polhill  then  was  in  possession  of  the  plantation. 

Defendant's  counsel  showed  that  Polhill  had  posseaM 
said  plantation  and  controlled  it  in  1865  and  1866,  aai 
ployed  the  overseer.  One  witness  said  he  knew  that  J 
Cochran,  dissatisfied  with  Polhill's  management,  and^ 
ing  to  get  rid  of  him,  had  a  Receiver  appointed  whof 
charge  of  the  property  on  the  plantation,  sold  it  and  I 
the  proceeds  as  Receiver.  He  further  said  that  heaaV' 
per  purporting  to  be  a  power  of  attorney  from  Jubal  Oi 
to  Polhill,  authorizing  Polhill  to  manage  said  plnntarif 
property  for  him ;  he  did  not  see  the  paper  eaeontd 
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DOW  that  it  ever  was;  from  seeing  such  paper  and  knowing 
dhill  had  control^  he  concluded  he  was  agent  for  the  execu- 
V.  Complainants'  counsel  moved  to  reject  said  parol  evi- 
ence,  as  to  Polhill's  agency,  it  appearing  that  his  authority 
win  writing.  This  objection  was  overruled.  Defendant's 
Minsel  then  introduced  the  account  of  sales  of  the  ninety- 
ae  bales  of  cotton,  giving  number  and  weight  of  each  bale, 
ftking  an  average  of  forty-seven  thousand  eight  hundred 
nd  sixty-four  pounds  at  eighty-nve  cents — $40,684  40,  ac- 
Mnpanied  by  the  following  receipt,  or  bill  of  sale :  '^  There 
litored  under  a  shed,  and  at  the  gin  house,  in  the  county  of 
Gteliell,  in  this  State,  ninety-one  bales  cotton,  which  I  have 
rid  to  H.  J.  Cook,  which  he  has  paid  me  for.  Said  ninety- 
|ie  bales  cotton  I  will  keep  for  ^aid  H.  J.  Cook,  or  his  order, 
hr  twelve  months,  should  he  wish  it  to  stay  where  it  is,  at 
rilrisk.  I  will  take  all  the  prudent  care  I  can  of  the  same. 
Stil about  one  hundred  yards  from  any  chimney. 

F.  T.  PoLHiLL,  Executor. 
A.  Cochran,       Executor. 
Albany,  Georgia,  November  19,  1864. 
(Endorsed)  H.  J.  Cook." 

Hie  evidence  being  closed,  complainant's  counsel  requested 
^  Court  to  charge  the  jury:  1st.  To  make  an  executor's  sale 
Sdy  he  must  be  expressly  authorized  to  sell  by  the  will,  or 
Hn  order  of  the  Ordinary ;  the  sale  must  be  made  by  the 
^tor  in  person,  and  not  by  his  agent,  and  especially 
^bjran  agent  not  expressly  authorized  to  sell ;  the  sale 
Itt  be  made  in  the  manner  prescribed  by  the  will,  and  if 
fllfaerehi  prescribed,  in  the  manner  of  administrator's  sales, 
if  not  so  made,  the  purchaser  will  get  no  title.  2d. 
e  by  an  executor,  though  it  be  otherwise  good,  will  be 
against  a  judgment  creditor,  who  has  a  lien  upon 
iperty  sold.  3rd.  The  answer  of  Patten,  setting  up 
'Bolhill  was  the  agent  of  Jubal  Cochran,  the  executor, 
not  responsive  to  the  charges  in  the  bill  and  is 
be  considered  by  the  jury  as  evidence  of  such  agency, 
If  Fatten  purchased  the  cotton  from  Polhill,  as 
tor  of  the  will^  when  he  was-  not  such  executor^ 
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Patten  got  do  title  by  such  purpose,  and  the  property  le- 
mained  the  property  of  the  estate. 

The  Court  refused  to  give  the  Ist,  2d  and  3rd  of  said  l^ 
quests  in  charge,  charged  the  4th,  with  this  qualification: 
''But  if  Polhill  sold  as  executor  and  was  not  executor, but 
was  an  agent  authorized  to  sell,  the  sale  was  valid,"  ani 
further  charged  as  follows:  The  answer  of  defendant  so  &r-  , 
as  it  is  responsive  to  the  allegations  in  the  bill,  aretobetaket  < 
as  true,  unless  contradicted  by  the  oath  of  two  witnesses,  cr, . 
one   witness  and  corroborating  circumstances.      The  oo»>< 
plainuuts  charge  fraud  and  fraudulent  combination  on  A| ; 
part  of  defendant,  in  getting  control  of  said  cotton.    If  hkj 
obtained  the  cotton  through  fraud,  he  takes  nothing  hj 
purchase,  and  the  property  is  still  the  property  of  AOa^ 
Cochran's  estate  and  subject  to  the  lien  of  complainant's, 
fas.     Defendant  denies  all  fraud  and  says  he  bought  the  o^^ 
ton  for  a  valuable  consideration,  without  notice,  and 
that  he  is  protected.     This  part  of  defendant's  answer 
be  taken  as  true,  unless  contradicted  by  the  oaths  of  two 
nesscs,  or  one  witness  and  corroborating  circumstances, 
answer  of  the  defendant  that  he  obtained  the  cotton  bj 
chase  from  Polhill,  the  agent  of  Jubal  Cochran,  deceased, i| 
also  responsive  to  the  allegations  and  interrogatories  in 
plainant's  bill,  and  is  to  be  taken  as  true,  unless  contrdic 
according  to  law.     If  Polhill  was  the  agent  of  the  exe 
for  the  sale  of  the  cotton,  could  he  sell  it?     It  is  theopii 
of  the  Court  that  he  could  sell  it,  as  agent,  so  as  to 
the  title  to  a  bona  fide  purchaser.     If  such  a  sale  was 
to  a  bona  fide  purchaser,  it  operated  to  vest  a  perfect  title j 
him  and  to  defeat  the^lien  of  the  judgments,  and  if  thesei 
the  facts  proven,  you  will  find  for  the  defendant,  othc 
for  the  complainants." 

The  jury  found  for  the  defendant.     Complainant's 
moved  for  a  new  trial,  upon  the  following  grounds: 
verdict  was  contrary  to  the  evidence,  because  there 
evidence  of  a  regular  administration  of  said  ninety 
cotton ;  or  if  there  was.  Patten's  title  is  subordinate 
lien  of  said  judgments;  there  was  no  evidence  thataiid.i 
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m  was  of  tlie  annual  .crops  grown  by  the  executor,  since 
iBtator's  death,  and  sent  oiF  to  market,  and  yet  the  sale  was 
rivate,  and  without  an  order  of  the  Ordinary;  such  sale  was 
Old,  because  private,  and  without  order,  and  was  not  author- 
ledby  the  will;  becaase  it  appearing  that  Polhill  acted  un- 
ff  a  written  authority,  and  that  not  being  produced,  there 
IB  DO  evidence  of  his  agency;  because  the  Court  refused  to 
iv«  said  Ist,  2d,  and  3rd  requests  in  charge,  and  in  qualify- 
igthe  4th  request  as  he  did,  because  this  qualification  as- 
raed  that  Polhill  was  the  executor's  agent,  that  he  was 
rtborized  to  sell,  and  that  he  did  sell  as  agent ;  because  each 
btteof  the  charge  given  is  erroneous,  and  because  the  Court 
ihed  to  rule  out  the  parol  testimony  of  Polhill's  agency. 
The  Court  refused  the  new  trial,  and  error  is  assigned  on 
Kh  of  said  grounds. 

iVason  &  Davis,  Lyox,  DeGraffenreid  &  Irvin,  for 
iiQtiff  in  error,  cited  Irwin's  Code,  sections  2613,  2514, 
1%,  and  22  Gra.  B.,  600,  to  show  that  the  sale  was  illegal, 
i  lOth  Ga.  B.,  568,  and  14th  Ga.  B.,  423,  as  to  divesting 
^  by  sale. 

LufES  L.  Seward,  Henry  Morgan,  A.  P.  Wrioht, 
,^defendants,  said  a  private  sale  is  good :  Bond  vs.  Murdock, 
TBidly  (Ga.  B.)  324 ;  Oglesby  vs.  Gilmore,  5th  Ga.  B., 
[  The  purchaser  is  not  effected  by  want  of  order:,  13th 
^^,  18 ;  nor  is  he  bound  to  see  how  the  proceeds  are  ap- 
:  2  Spence's  Eq.  Juris.,  373, 374 ;  1st  Story^s  Eq.  Juris., 
679,  80,  81 ;  14  Vesey,  353 ;  17th  Vesey,  154 ;  Toller's 
266 ;  1  Boper  on  Legacies,  298-9 ;  14th  Ga.  B.,  315. 

!ay,  J. 

18  the  positive  provision  of  our  statutory  law  that 

administrators  and  executors  shall  be  at  pvhlic  outcry, 

laleB  of  annual  crops  sent  off  to  market,  and  of  vacant 

iud  in  case  of  sale,  by  direction  of  a  will,  when  the 

i«  or  permits  a  private  sale :    Code,  sections  2514^. 

as. 
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Some  question  has  been  made  whether  in  case  of  a  sale  of 
mere  personal  estate,  it  is  necessary  to  get  an  order  of  tbe 
Ordinary  to  make  the  sale  such  as  will  pass  the  title  out  of 
the  estate.  It  is  contended  that  the  legal  title  is  in  the  ad- 
ministrator, and  that  the  provisions  of  the  Code  directiif 
that  the  sale  is  to  be  under  the  order  of  the  Ordioaiy,)! 
only  directory  to  the  administrator,  and  that  if  he  fail  totft 
under  such  order,  it  does  not  affect  the  purchaser.  Thisisi 
very  nice  question,  and  we  do  not  now  decide  it.  It  is  noi 
necessary,  in  the  decision  of  this  case.  However,  it  may  bi 
true,  as  contended,  that  the  purchaser  is  not  bound  to i 
that  the  administrator  is  acting  under  the  order  of  thcOrfr 
nary,  as  required  by  section  2513  of  the  Code,  it  is  certaifilf 
true  that  the  purchaser  is  bound  to  see  to  it  that  theaakii 
by  public  outcry.  The  purchaser  is  bound  to  see  that 
sale  is  apparently  under  the  prescribed  forms.  A  privaij 
sale,  when  the  law  requires  a  public  one,  is  plainly  and 
riously  not  apparently  under  the  prescribed  forms,  and  sodii 
sale  of  property  required  by  law  to  be  sold  at  public  sale,  coa-j 
veys  no  title  at  law :     Code,  sec.  2586. 

2.  As  to  annual  crops.     The  statute  Expressly  provid 
tlia^  they  must  be  caiTled  to  market  in  order  to  supercede  I 
necessity  of  a  public  sale.     The  reason  is  obvious.    Saki 
the  public  market  is  in  effect  a  public  sale.     In  pi 
there  is  a  competition  among  the  buyers,  and  there  an 
tain  established  usages  as  to  weights,  storage,  etc, 
answer  all  the  purposes  of  a  public  sale.     At  any  rata^ 
is  the  clear  language  of  the  law,  and  a  crop  sold  upoai 
plantation,  and  not  Ciirried  to  market,  is  not  sold  '^ 
rently  under  the  prescribed  forms,"  if  sold  at  a  private  i 
Section  2514,  Code. 

3.  Nothing  is  better  settled  than  that  a  mere  dii 
a  will  to  pay  the  debts  docs  not  authorize  an  executor  ta| 
without  an  order  of  the  Ordinary,  (Code,  section 
much  less  docs  it  authorize  a  private  sale,  since  by 
2526  of  the  Code,  even  though  the  power  to  sell  be 
yet  if  the  mode  is  not  directed  by  the  will,  it  is  the  di 
the  executor  to  pursue  the  mode  prescribed  for  admii 
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\m  the  whole  of  this  record  it  appears  that  tliere  was  do 
il  sale  of  this  property .  because  it  was  not  a  pubh'c  sale, 

because,  though  it  was  cotton,  (whether  it  was  annual 
»  does  not  appear,)  it  was  not  carried  to  market.  It  seems 
lave  been  an  admitted  fact  that  this  cotton  was  sold,  not 
the  executor,  but  by  a  Mr.  Polhill,  who,  it  is  claimed, 
I  the  agent  of  the  executor. 
^  It  was,  we  think,  proven  by  parol  evidence  that  Polhill 

taking  care  of  and  managing  the  property  for  the  execu- 

But  we  do  not  think  proof  of  this  is  any  proof  of  a 

rer  to  the  agent  to  sell.     The  real  question  here  was  not 

ilher  Polhill  was  superintending  the  plantation,  and  tak- 

care  of  the  property  for  the  executor ;  that,  perhaps, 
;ht  be  proven  by  Polhill's  acts,  and  we  are  not  sure  that 
his  extent  the  parol  proof  was  not  right.  The  Court 
08,  however,  to  have  gone  further,  and  allowed  Mr.  Smith 
nove  the  agency  by  a  statement  that  he  saw  the  power  of 
wiejr. 

is  the  Court  presented  this  case  to  the  jury,  the  whole  case 
led  upon  the  power  of  Polhill  to  sell.  The  fad  that  he 
d  as  agent  does  not  prove  his  power  to  act  any  more  than 
£u3i  that  he  sold  proves  his  power  to  sell,  and  even  if  the 
)f  were  plain,  that  with  the  approbation  and  consent  of 
executor,  Polhill  was  in  general  charge  of  the  plantation 

effecb  of  the  estate,  we  do  not  think  that  any  proof 
i  power  to  sell.  Indeed,  we  doubt  if  at  that  time  an 
tttor  could  clothe  an  agent  with  power  to  effect  sl  private 
gi/even  of  property  which  the  executor  himself  might  sell 

rtely.     Section  2154  of  the  new  Code  was  not  passed 
1865^  and  this  transaction  took  place  in  1863. 
^''But  it  was  plain  in  this  case  that  whatever  powers  Pol- 
I,  were  in  writing.     Patten  is  a  privy  of  Polhill ;  he 
iinder  him,  and  his  title  depends  upon  Polhill's  pow- 
their  extent.     Tho-:e  powers   were  defined  by  a 
,  and  80  long  as  that  writing  is  accessible,  it  is  the  best 
its  own  terms.     Perhaps  the  mere  fact  that  Polhill 
>l^gsat,  and  that  the  executor  recognized  him  as  an 
fjadght  have  been  proven  properly  by  parol^  but  an 
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ligent  and  an  agent  with  power  to  sell,  are  difTerent  thh^ 
The  real  question  here  was  the  extent  of  the  agent's  power, 
and  the  fact  that  he  was  agent  fn  the  management  of  the 
plantation,  did  not  establish,  or  go  to  establish,  bis  powcrto 
sell  the  property  which  might  be  found  there.  Hispowca 
were  defined  by  the  written  power,  and  that  ought  to  half 
been  produced. 

6.  The  bill  in  this  case  charged  that  Patten  and  PolbiD 
had  combined  and  confederated  together  to  move  this  oottn^ 
that  a  portion  had  been  moved  and  sold  by  Patten,  and  tU 
they  were  about  to  move  the  remainder.  Patten  replies tU 
he  had  bought  the  cotton  in  1863  from  Polhill,  and  thatN* 
hill  was  the  agent  of  the  executor,  with  authority  from  hi% 
by  power  of  attorney,  to  sell,  and  the  answer  sets  forth  wU 
purports  to  be  a  copy  of  the  power,  and  adds  further,  M 
the  proceeds  of  the  sale  were  paid  out  by  Polhill  totheddi 
of  the  testator.  TheCourt  charged  the  jury  that  the  aosif 
of  the  defendant  responsive  to  the  bill  was  evidence^  td 
could  only  be  overcome  by  a  witness,  and  circumstanoes  f/pi 
to  a  witness,  and  that  Patten's  answer  as  to  the  agenqriB 
responsive. 

We  think  this  charge  was  error  for  two  reasons.  Theg»] 
eral  charge  was  right  enough,  but  under  the  ciroanutttM 
it  w&<(  entirely  too  meagre.  Here  was  in  fact  a  statement  If 
Patten  that  the  proceeds  of  the  cotton  had  been  used  If] 
Polhill  to  pay  the  debts  of  the  testator ;  clearly  this 
responsive,  and  as  the  Court  had  made  the  general  chaig^i 
was  clearly  the  duty  of  the  Court  to  charge  the  all 
rule,  that  when  the  answer  was  not  responsive  it  was  not 
dence.  We  do  not  intend  to  say  that  in  all  cases  it  is  > 
duty  of  the  Court  to  charge  this  alternative.  Bat  if 
be  in  fact  matter  not  responsive,  which  is  matmal,  and 
Court  lays  down  the  general  rule  in  such  cases,  be 
also  to  lay  down  the  other  rule,  that  matter  not  respoiuit 
only  pleading,  and  is  not  evidence.  We  think,  too,  as  iti 
question  of  law,  what  is  and  what  is  not  respoDstve, 
in  cases  where  there  is  in  a  bill  both  classes  of  matter, 
Court  ought  to  point  out  to  the  jury  the  distinctioDi  aadl 
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I  them,  either  bj  general  priuciples  or  by  specific  men- 
of  the  irresponsive  matter,  of  the  bearing  of  the  rule  on 
Jill  and  answer  before  the  Court.  If  the  Court  enters 
I  the  question  of  the  effect  of  the  answer,  he  ought  to 
;  so  as  to  do  equal  justice  to  both  parties,  acc9rding  to 
»8e  before  him. 

is  very  possible  that  under  this  general  charge  the  jury 

have  considered  Patten's  answer,  as  to  the  disposition  of 
)roceeds  of  the  cotton,  as  evidence,  and  in  this  way  have 

great  injustice  to  the  complainant.  But  we  do  not  think 
en's  answer,  that  Polhill  was  the  agent  of  the  executor, 
responsive  to  any  charge  in  the  bill.  The  bill  charges  that 
iotton  was  the  property  of  the  deceased,  Allen  Cochran, 
that  Polhill  and  Patten  had  illegally  assumed  controLof 
tat  thirty-seven  bales  of  it  had  been  taken  away  from  the 
)  by  Patten  and  sold,  and  that  there  was  danger  that  the 
iuder  would  also  be  taken  away.  To  this  Patten  replies, 
Uing  that  he  had  taken  the  thirty-seven  bales,  and  claim- 
bat  he  had  bought  the  whole  from  Polhill  as  executor,  but 
Dg  this  was  a  mistake,  he  adds  by  a  subsequent  answer, 
he  bought  from  Polhill  as  the  agent  of  the  executor,  and 
len  sets  forth  what  purports  to  be  a  copy  of  the.  power 
torney.  It  is  assumed  that  this  answer  as  to  Poliiiirs 
cy  is  responsive  to  the  bill,  and  that  the  statement  by 
*n  of  this  fact,  and  the  production  of  the  copy  of  the 
ar  proves  the  agency. 

the  statement  in  the  answer  and  the  exhibit  proof  that 
31  was  the  agent  of  the  executor,  responsive  to  the  bill  ? 
settled  that  when  the  defendant  admits  the  charges  of 
ill,  be  cannot  discharge  himself  by  setting  up  new  facts. 
bill  charges  that  the  cotton  was  the  property  of  the  de- 
9f  and  that  Patten  and  Polhill  had  gotten  the  custody  of 
Ift  were  proceeding  to  remove  and  dispose  of  it.  The  an- 
IjMlaiitathe  fact  charged  in  the  bill,  but  sets  up  that  Pol-' 
iHIhe  agent  of  the  executor,  and  that  having  been  clothed 
liithority  to  do  so,  he  had  sold  the  cotton  to  Patten.  It 
1^  us  that  this  is  within  the  meaning  of  the  rule  to 
t^wm  'have  referred.    In  the  English  Chancery  Courts 
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the  example  put,  of  responsive  and  irresponsive  matter  ii^ 
that  an  admission  in  an  answer  of  the  receipt  of  mon€T,inJ 
a  statement  that  at  the  same  time  it  was  disbursed,  is iD 
responsive,  because  the  whole  is  stated  as  one  acL  Batif  Ai 
statement  be  that  it  was  disbursed  next  day,  or  at  somefntmi 
time,  then  the  statement  of  disbursement  is  not  respon^ve: 
Hart  vs.  Ten  Eyck,  2  John.  C,  94. 

Here  is  an  admission  by  Patten  that  he  had  taken  andfr 
pose(i  of  thirty-seven  bales  of  the  cotton,  an  admission  tU 
the  whole  had  belonged  to  the  deceased,  and  a  statement  rfi 
wholly  new  and  distinct  avoidance,  to-wit:  that  the  execnl* 
had  made  Polhill  his  agent,  with  {)ower  to  sell,  thatonif 
this  he  had  sold,  and  that  Patten  bought  and  paid  for  tie 
cotton.  It  is  the  setting  up  of  a  title,  it  is  a  new  and  fr| 
tinct  state  of  facts,  not  alluded  to  in  the  bill,  and  entirdf 
matter  of  avoidance. 

7.  But  the  charge  oi  the  Court  on  this  point  is  error fe 
another  reason.  Admitting  that  the  bill  had  denied  vf\ 
authority  in  Polhill  to  sell,  and  called  for  an  ansf«j 
yet  if  it  appeared  by  the  answer  that  the  authority  !«■ 
writing,  then  the  answer  does  not  prove  the  agency.  *> 
answer  is  but  parol  evidence.  If  the  fact  stated  bcsW 
that  the  law  requires  to  be  proven  in  a  particular  way,tW 
it  must  be  proven  in  that  way.  The  execution  of  adeed  i**l 
be  proven  in  equity,  as  well  as  at  law,  by  the  snbecB*^, 
witnesses,  and  it  does  not  follow  that  because  a  fiict  statw 
an  answer  is  in  contradiction  of  certain  charges  in  thefci»i' 
the  fact  be  one  that  must  be  proven  by  the  production  wH 
paper,  that  the  necessity  of  producing  and  proving  the  P^j 
is  dispensed  with.  The  point  of  this  case  was,  did  Pw*j 
have  power  to  sell  ?  Whether  he  did  or  did  not>  (assfl" 
that  the  executor  could  give  the  iK)wer,)  depends  upoo»*'*J 
ten  paper,  as  admitted  by  the  answer.  How  does  tbe< 
ant  know  that  the  copy  he  offers  of  this  paper  is  oofl^ 
How  does  he  know  that  it  is  not  a  forged  paper?  I^ 
profess  to  have  been  present  at  its  execution,  or  io 
anything  upon  the  subject?  His  statements  are  mere  Irt***^! 
He  refers  to  a  paper,  and  professes  to  set  fi>rth  its  con*'^] 
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Te  is  no  proof  that  such  a  paper  ever  existed,  nor  is  there 
:cuse  given  why  tlie  paper  itself  is  not  before  the  Court, 
e  English  rule,  and  by  the  Chancery  practice  in  this 
y,  when  there  is  a  replication  to  the  answer,  all  deeds 
her  exliibits  must  be  proven  as  at  law.     Chancery  does 
ipense  with  the' rule  that  the  best  evidence  must  be  pro- 
that  deeds  must  be  proven  by  the  subscribing  wit- 
that  parol  evidence  will  not  be  heard  when  the  parties 
educed  their  agreements  to  writing,  etc.     These  are  aa 
rules   of  Equity  evidence  as  of  l^al  evidence.     An 
r  is  but  parol  evidence,  and  can  only,  if  there  be  a  repli- 
f  be  proof  of  such  matters  as  parol  evidence  can  estab- 

these  reasons  we  think  the  Court  below  erred,  and  we 
e  the  judgment. 


QE  F.  RoBEXSON,  plaintiff  in  error,  vs.  J.  B.  Ross  & 
Son,  defendants  in  error. 

lord  and  tenant  entered  into  a  written  agreement  for  the  lease  of 
intation,  in  the  county  of  Lee,  for  the  term  of  three  years  from 
irst  of  January,  1868,  upon  the  terms  and  stipulations  contained 
ein,  as  to  what  each  of  the  contracting  parties  was  to  do  and  per- 
lin  the  premises,  ^nd  in  which  agreement  it  was  expressly  stipu* 
I  '^that  said  lease,  so  made  and  entered  into  by  the  parties,  shall 
Band  determine, whenever  either  of  said  parties  shall  fail  to  carry 
the  stipulations  of  said  agreement,  or  shall  violate  any  of  its  pro- 
>ns.**  The  tenant,  on  or  about  the  23d  of  August,  1869,  just  about 
^me  the  crop  on  the  plantation  was  maturing,  notified  the  landlord 
nting  that  he  should  consider^ and  treat  the  agreement  for  the  lease 
le  plantation  as  utterly  void,  on  account  of  the  landlord's  repeated 
ition  of  it.  Whereupon  the  landlord  filed  a  bill  against  the  tenant, 
[ing  his  repeated  violations  of  the  agreement,  and  performance 
sof  on  his  part,  the  insolvency  of  the  tenant,  and  danger  of  loss  to 
landlord  in  consequence  of  the  bad  management  of  the  tenant, 
ingfor  an  injunction,  and  the  appointment  of  a  Receiver  to  take 
Se  of  the  plantation  stock,  and  crop  growing  thereon,  etc.,  until 
irther  order  of  the  Court.  The  Court  granted  the  injunction,  and 
*inted  a  Receiver,  as  prayed  for  in  complainant' s  bill,  and  upon  a 
On  being  made  to  dissolve  the  injunction  and  revoke  the  order 
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appointiDg  a  Receiver,  on  the  coming  in  of  tbe  defendant's  uuver, 
the  Court  overruled  the  same :  ffeld^  that  upon  the  state  of  fkett 
contained  in  the  record,  this  Court  will  not  control  the  discretios  of 
the  Court  below  in  refusing  to  dissolve  the  injunction  and  revoke  tki 
order  appointing  the  Receiver  to  take  charge  of  and  secure  theenf 
thereon,  and  other  property,  for  the  present  year;  bntif,  intkefr 
crction  of  the  Court  below,  it  should  be  necessary  to  keep  the  propei^ 
and  plantation  in  the  hands  of  a  Receiver  until  the  termination  of  thi 
litigation  between  the  parties,  then  it  is  the  judgment  of  this  Cosit 
that  the  complainants  should  be  required  to  furnish  all  the  neuMi/ 
means  and  supplies  to  the  Receiver  to  make  a  crop,  and  canyonthi 
plantation  for  the  ensuing  year,  as  is  specified  in  the  written  agreemol 
for  the  lease  of  the  premises,  for  the  mutual  benefit  of  the  parties  ii- 
terested,  as  stipulated  in  that  agreement,  and  in  the  event  the  oos* 
plainants  shall  fail  or  refuse  to  do  so,  then  that  the  order  appoindif  I 
Receiver  should  be  revoked  and  set  aside. 

Equity  Practice.     Receiver.     Decided  by  Judge  Clabl  | 
Lee  Superior  Court.     September  Terra,  1869.  1 

For  the  beginning  of  this  strife  see  Bobenson  vs.  VoMi^ 
al.y  37th  Georgia  Reports,  66.     After  the  judgment  of 
Supreme  Court  in  that  case  had  been  made  the  judgment i 
the  Court  below,  Ross  &  Sou  and  Robensou  began  m 
tions  for  a  settlement  of  the  matter  as  between  them, 
entered  into  a  certain  agreement  with  him,  (which  do6S 
appear  in  this  record,)  under  which  he  seems  to  have 
possession  of  the  Chehaw  place,  etc.    Ross  &  Son  undi 
to  sell  saiil  Chehaw  place,  etc.,  under  the  power  granted] 
the  mortgage,  but  Robensou  procured  the  military  aai 
ties  to  prevent  them  from  perfecting  said  sale.     Subseqi 
in  May,  1868,  they  entered  into  the  following  contract: 

"  Said  party  of  the  first  part,  (Ross  &  Son,)  have 
with  the  said  party  of  the  second  part,  to  lease  to  the  said 
of  the  second  part  the  plantation  of  the  said  J.  B.  Bfl8i< 
Son,  in  the  14th  district  of  Lee  county,  known  as  the 
haw  plantation,  together  with  the  stock  on  said  place, 
other  personal  property  belonging  to  it,  for  the  period 
three  years,  from  the  1st  day  of  January,  1868,  on  the 
lowing  terras  and  conditions,  to-wit :     Tbe  said  J.  B. 
&  Son  agree  to  furnish  to  the  said  RobensoD,  for  his 
cultivating  said  Chehaw  plantation/  the  personal  piopef^i 
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reiy  kiad  which  they  own  on  said  place^  and  make  advances 
>fiud  Robenson,  in  addition  to  those  already  niade^  of  pro- 
isioDS  and  other  articles  absolutely  necessary  in  carrying  on 
bating  operations  on  said  place,  to  make  a  title  to  lot  No. 
Ji  of  said  Chehaw  plantation  to  George  F.  Robeuson,  as 
iBtee  for  Greorge  B.  Robenson,  minor  son  of  said  George 
.  Sobenson :  to  insure  the  life  of  the  said  George  F.  Rob- 
1600  for  the  benefit  of  his  said  son,  for  $10,000  00,  from  this 
ite,  or  as  soon  as  insurance  can  be  aifected,  to  the  25th  day 
'  December,  1870 ;  to  give  to  said  George  F.  Robenson  the 
hrilege  of  purchasing  said  Chehaw  plantation,  with  the 
nonalty  upon  it,  fi^r  the  amount  paid  by  said  J.  B.  Ross 
Son  for  the  same,  together  with  interest  on  said  amount, 
d  any  advances  which  may  be  due  to  the  said  J.  B. 
m  &  Son  at  the  time  of  the  purchase,  said  privilege  of  pur- 
ise  to  continue  until  the  25th  day  of  December,  1870,  and 
pay  to  Messrs.  Wright  &  Warren,  on  or  before  the  first 
f  of  January,  1869,  one  thousand  dollars  due  them  by 
d  Robenson,  and  to  G.  M.  Stokes,  of  Lee  county,  on  or 
bre  the  first  day  of  January,  1869,  five  hundred  dollars 
e  bim  by  said  Robenson.  Robenson,  upon  his  part,  stip* 
lies  and  agrees : 

IbL  That  he  will  pay  for  the  rent  of  said  plantation  at  th^ 
te  of  $800  00  per  annum,  from  the  first  day  of  January, 
t,  $500  00  for  rent,  to  be  due  on  the  25th  day  of  Decem- 
»,  1868,  $1,100  00  on  the  25th  day  of  December,  1869, 
bo  00  on  the  25th  day  of  December,  1870. 
9d«  That  he  will  cultivate  said  plantation  to  the  best  of 
kkill,  take  good  care  of  the  personal  property  on  it,  and 
care  of  the  stock  upon  it,  keep  it  under  good  fences, 
lepair  all  the  fences  and  houses  on  said  place  which  need 

That  all  the  cotton  made  upon  said  place,  as  long  as 
shall  continue,  and  for  each  year  that  it  shall  con- 
shall  be  delivered  by  him  at  Wootten's  Station  to  G. 
or  some  other  agent  of  the  said  J.  B.  Ross  &  Son 
ihcy  may  designate,  to  be  shipped  as  the  said  J.  B. 
Son  may  direct,  and  that  the  said  J.  B.  Ross  &  Son 
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shall  control  said  cotton,  its  shipment,  and  its  sale  absolutely, 
and  appropriate  the  proceeds  to  the  payment  of  any  and  all 
sums  due  them  by  said  Robenson  at  the  time  of  the  sale  of 
any  of  such  cotton,  for  advances  on  any  account  made  hj 
them  to  said  Ilobcnson  for  rent,  or  for  the  repayment  of  aoy 
sum  or  sums  of  money  paid  by  them,  as  hereinbefore  stipi-i 
lated,  to  Wright  &  Warrqn,  and  to  G.  M.  Stokes. 

4th.  That  said  J.  B.  Ross  &  Son  shall  repay  to  themsdm 
the  amount  i>aid  by  them  to  Wright  &  Warren,  and  to0.1£ 
Stokes,  out  of  said  cotton,  that  they  shall  have  a  liea  opoi 
all  the  crops  grown  upon  said  place  each  year,  during  th 
continuance  of  said  lease,  for  the  repayment  of  their  nit 
and  their  advances,  and  the  repayment  of  any  amount  wimi 
they  may  pay  under  this  contract  to  Wright  &  Warren,*; 
to  G.  M.^  Stokes.  The  said  Robenson  will  not  create  iifj 
other  lien  upon  said  crops,  or  any  portionof  them,  exceptfe] 
the  employment  of  laborers,  with  the  knowledge,  consent) 
approval  of  the  said  J.  B.  Ross  &Son,  to  cultivate  the  i 
and  that  if  this  lease  shall  terminate  at  the  end  of  the 
or  second  year,  or  at  any  time  before  the  25th  day  of 
ber,  1870,  the  said  Robenson  will  leave  an  amount  of 
visions  on  the  place  equal  to  that  which  was  upon  it 
this  lease  began,  to-wit:  on  the  1st  day  of  January,  II 
and  if  it  shall  terminate  on  the  25th  day  of  December,  183 
as  stipulated  in  this  contract,  he  will  leave  upon  said 
the  same  amount  of  provisions,  and  of  the  same  kind 
quality,  which  was  on  said  place  on  the  first  day  of  Jani 
last. 

5th.  That  the  amount  already  advanced  by  said  J.  B. 
&  Son,  since  the  1st  day  of  January  last,  and  a  paymal| 
$250  00,  made  by  them  this  day  in  cash,  shall  be  coi 
as  advances  under  this  contract. 

Finally.  It  is  stipulated  and  agreed  by  and  between 
said  parties,  that  the  lease  hereby  made  and  entered  intoi 
cease,  and  be  determined  whenever  either  of  said 
shall  fail  to  carry  out  the  stipulations  of  this  agreeosi 
shall  violate  any  of  its  provisions." 

A  dispute  arose  as  to  the  performance  of  this  contrad^^ 
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es  &  Son  filed  their  bill  against  Robenson,  averring  the 
"^ing  facts,  an(}  that  the  agreement  was  made  in  a  spirit 
generosity,  to  enable  Robenson  to  pay  said  notes,  and  that 
>benson  violated  it;  that  Robenson's  procuring  the  military 
terference  with  their  attempted  sale  was  in  bad  faith  ;  that 
is  second  agreement  set  out  was  made  by  them  for  the  same 
nerous  purpose,  after  the  military  interference  had  been 
ithdrawn,  and  after  they  had  sold  the  property  under  the 
iwerof  sale  granted  in  said  mortgage,  and  had  purchased  it 
r  themselves,  and  upon  their  faith  that  Robenson  would  com- 
Y  with  said  contract ;  that  this  contract  was  made  soon  aft;er 
rir  purchase,  and  on  the  same  day.  They  aver  that  they 
i  comply  with  the  contract,  but  that  Robenson  fraudulent- 
delated  it,  in  that  he  had  never  paid  the  $500  00  rent  for 
68,  did,  not  deliver  tjiem  all  the  cotton  made  on  the  Che- 
»w  place,  had  misappropriated  the  money,  etc.,  furnished 
tn  under  said  contract;  that  though  they  furnished  him 
>re  than  was  necessary  to  carry  on  the  farm,  he  had  wasted 
ich  of  it  in  foolish  extravagance ;  he  had  not  attended  to 
ft  fiurm,  and  owes  them  for  advances  made  under  said  con- 
ict  $7,000  00;  that  he  is  insolvent,  and  a  spendthrift; 
iltrthey  have  no  means  of  securing  their  said  advances  but 
&  cotton  crop  of  1&68,  and  yet  that,  because  he  demanded 
)re  money,  and  they  would  not  supply  it,  he  notified  them 
It  he  would  treat  said  contract  as  utterly  void.  They 
erred  that  this  notice  was  given  when  the  crop  was  about 
itaring,  and  with  a  fraudulent  intent  by  Robenson  to  appro- 
late  the  crop  to  his  own  use ;  that  part  of  it  would  neces- 
ily  go  to  the  laborers,  and  they  Ross  &  Son,  ought  to  have 
)  balance  under  said  contract.  In  order  that  they  might 
tit^  they  prayed  that  Robenson  be  enjoined  from  disposing 
any  of  the  property,  and  that  this  farm  be  put  into  the 
ods  of  a  Receiver,  who  should  take  care  of  the  farm  and 
)ck,  gather  and  sell  the  crops,  and  account  to  the  Court. 

To  this  bill  was  appended  a  statement  of  the  account  of 
me  &  Son  against  Robenson,  from  the  Ist  of  January, 
89,  to  the  17th  of  August,  1869,  amounting  to  $8,305  16, 
sdited  by  "proceeds  11  bales  cotton,'^  1st  January,  1869, 
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$1,202  69,  There  are  $2,609  81-100  of  this  acoount  cov- 
ered by  "merchandize^*  and  "freights,"  withoat  farther 
specification^ ;  $2,533  46  is  "balance  from  account  of  1868" 
without  more;  the  remainder  of  the  account  is  as  follows: 
"  1869,  January  1st,  acceptance  drafb  for  mules,  $1,60000; 
22d,  paid  Schofield  $5  00 ;  26th,  acceptance  of  Wheeler  dnfi| 
$228  27  ;  March  1st,  sight  draft  paid  Stokes,  $163  99;  Apiil 
1st,  stamps  on  deeds,  $6  00 ;  ISth-,  paid  John  Mosely  $18  60; 
17th,  taxes  paid  by  Stokes,  $110  28 ;  May  7th,  cash  $7000; 
31st,  money  advanced  by  Stokes,  $160  00;  June  21dt,pad 
Ramsey  $30  00;  August,  16th,  50  bushels  corn  at  $12!^ 
$69  30 ;  17th,  note  for  renewal  life  insurance,  $130  55;  Ai^ 
17th,  rent  for  1868,  $500  (|0." 

On  August  26th,  1860,  without  a  hearing,  the  Chancdkt 
granted  the  injunction  as  prayed  for,  and  appointed  oneTyaoi 
as  Receiver,  to  take  and  keep  said  property  till  further  ordtfi 
Robenson  answered  the  bill.  He  gave  a  history  of  the  origit! 
of  the  $6,000  00  notes,  stated  substantially  as  in  BobeMtH^ 
V8.  Vason  et  al.,  37th  Oeorgia  Reports^  66.  He  said  the 
of  the  first  agreement  were  fixed  upon,  but  the 
w^as  not  executed,  because  some  of  the  mules  died,  and  all 
the  corn  on  the  place  was  burnt  before  its  consum 
Then  Ross  &  Son  attempted  to  sell  the  property  noder 
power  granted  in  the  mortgage,  but  the  sale  of  the  plan^ 
was  stopped  by  the  military  order  forbidding  sales  d 
judgments,  etc.  While  they  were  so  prevented  firom 
said  second  contract  was  executed  in  pursuance  of  a 
memorandum,  agreed  to  between  the  parties,  and  in 
ance  of  that  memorandum,  he  allowed  the  property 
made  his  deeds  and  bills  of  sale  to  Ross  &  Son  for  the 
and  they  gave  him  a  writtea  power  of  redemption ;  thit 
money  was  paid  to  him  at  said  sale,  as  purchase-money, 
that  all  this  was  but  one  transaction,  and  not  intended 
.sale,  but  simply  to  secure  Ross  &  Son's  claims  against 
and  was  not  made  in  a  spirit  of  generosity,  but  beca< 
the  difficulty  of  collecting  debts;  that  Ross  &  Son 
anxious  to  secure  themselves  by  giving  credit.  He  sold 
he  in  good  faith^  tried  to  comply  with  the  oontract|  but 
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mished  him  provisions  so  scantily  and  so  niggardly  that 
oould  only  cultivate  four  hundred  and  fifty  acres,  when  the 
iderstandiDg  was,  that  he  was  to  cultivate  all  of  the  farm, 
d  th^  would  not  furnish  him  enough  for  tilling  even  that 
Bch  properly ;  that  he  had  no  wagon,  no  gin  gear ;  the 
loes,. gin-house  and  negro-houses  needed  repairing,  there 
\B  no  crib  for  the  com,  and  Ross  &  Son  knew  these  repairs 
are  needed  when  the  contract  was  made,  and  after,  and  re- 
led  to  furnish  the  money  to  make  them,  and  thereby  cut  off 
B  crop  greatly.  He  said  he  delivered  them  all  the  cotton 
ide  in  1868,  except  what  the  laborers  owned,  sending  them 
eo  all  that  was  raised  on  his  son's  place.  He  answered 
at  their  account  of  1868  was'  incorrect,  but  he  could  not 
f  how,  as  they  had  not  set  out  that  account ;  as  to  the 
Doont  of  1869,  he  said  the  81,600  00  ought  not  to  be 
■rged  to  him,  as  Ross  &  Son  held  the  titles  to  the  mules, 
d  claimed  them  as  theirs ;  that  $75  00  was  paid  Stokes  for 
pur  of  steers,  which  also  belonged  to  Ross  &  Son ;  that 
1  $70  00  cash,  and  the  $150  00  advanced  by  Stokes,  was 
an  independant  contract  and  independant  security  given 
'  Bobenson  to  Ross  &  Son,  and  that  he  was  not  bound  for 
e  $130  00  for  insurance.  He  denied  all  fraud  on  his  part, 
arged  that  Ross  &  Son  fraudulently  withheld  supplies  to 
in  him,  and  said  that  he  gave  them  the  notice  charged 
inply  to  protect  himself,  and  with  no  intention  to  avoid  pay- 
^  dieir  just  claims  against  him. 

Wk  farther  averred,  that  the  consideration  of  a  part  of 
|i  debt  was  slaves  or  their  hire,  and  part  was  Confederate 
r,  and  part  for  taxes  paid  to  the  Confederate  Govern- 
to  carry  on  the  late  war ;  that  there  could  be  no  recov- 
to  the  two  former,  and  only  such  amount  as  a  jury 
'And  as  to  the  last ;  that  he  had  lost  much  by  the  war. 
Boss  &  Son  dided  in  carrying  on,  and  he  claimed  the 
of  the  Homestead  Act  against  any  recovery  they 
haTe  against  him. 

thia  answer  was  appended,  as  an  exhibit,  copies  of  said 
Imn  and  said  contract,  as  to  the  privilege  of  re- 
\f  as  follows : 
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"  This  metnoraudum  of  an  agreement  between  J.  K  Bott 
&  Son,  of  Macon,  and  George  F.  Robenson,  of  Lee  coooty, 
witnesseth,  that  the  said  Bobenson  agrees  to  permit  the  said 
J.  B.  Boss  &  Son  to  sell  his  Chehaw  plantation  and  the  pe^ 
sonal  property  on  it,  or  appertaining  to  it,  within  the  not 
ten  days ;  and  also  his  real  estate  on  Flint  street,  in  the  6tf 
of  Albany,  within  the  same  time,  and  to  make  titles  to  the 
said  J.  £.  Ross  &  Son  to  alt  of  a^id  property.  And  theaiid 
J.  £.  Ross  &  Son  agree,  in  consideration  of  said  sale  andooo* 
veyance  to  them,  to  enter  into  a  contract  with  the  said  Bobes- 
son,  similar  in  all  ret^pects  to  that  which  they  now  havewitk 
him,  made  January  26th,  1868,  except  that,  1st.  Said  lettH 
shall  be  for  three  years,  instead  of  two  years,  from  Ist  o{ 
January,  1868.  2il.  The  cotton  made  on  said  plantitiaa 
shall  be  delivered  to  G.  M.  Stokes,  as  agent  for  the  said  J.  & 
Ross  &  Son,  at  Wootten's  station.  3rd.  The  proceeds  of  A* 
cotton  shall  be  in  each  year  applied  to  the  payment  of  tk; 
advances  of  the  said  J.  B.  Ross  &  Son,  and  their  rent,  wl 
shall  be,  for  1868,  $500  00,  for  1869,  $1,100  00,  for  18 
$800  00 ;  and  if  the  cotton  does  not  realize  a  sofficient 
during  the  first  year  to  pay  advances  and  rent,  the  boliB* 
shall  be  paid  out  of  the  second  year's  crop,  and  if  a 
be  due  after  the  sale  of  that  crop,  said  balance  is  to  be 
out  of  the  third  year's  crop. 

The  Messrs.   Ross  will,   by  agreement,  bind  themsd 
in  lieu  of  what  they  bind  themselves  to  do  in  said 
ment  of  28th  January,   1868,  to  make  titles  to  twbi 
dred  and  two  and  a  half  acres  of  land,  constituting  a 
of  said  Chehaw  plantation,  and  being  the  lot  agreed 
between  William  H.  Ross  and  the  said  Robenson,  in  Jani 
last,  to  some  one  in  trust  for  George  B.  Robenson,  minor 
of  George  F,  Robenson,  to  insure  the  life  of  the  said 
F.  Robenson,  for  the  benefit  of  his  son,  for  $10,000  00, 
til  25th  December,  1870,  to  give  said  G.  F.  until  25th 
cember,  1870,  the  privilege  of  redeeming  said  plantatioa, 
paying  the  principal  and  interest  due  on  said  J.  B.  Bm 
Son's  mortgage  on  said  place  at  this  date,  less  $800  OQ^ 
pay  Wright  &  Warren,  by  the  1st  January,  1869,  $1,000 
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«  them  by  said  Robeuson,  and  to  pay  to  G.  M.  Stokes  of 
se county,  an  amount^  nob  more  than  $500  00,  due  him  by 
e  said  Geoi^  F.  Robenson,  by  1st  January,  1869. 
4th.  The  said  parties  will  agree  that  said  J.  B.  Ross  &  Son 
Edl  receive  and  control  all  the  cotton  made  upon  said  plan- 
ion  up  to  1871,  and  sell  the  same  and  appropriate  the  pro- 
ds, first  to  the  payment  of  their  advances,  their  rcut  and 
3  amount  expended  by  them  in  settling  the  claims  of 
right  &  Warren,  and  of  G.  M.  Stokes,  as  aforesaid. 
6th.  That  said  parties  agree  to  leave  out  of  the  contract  to 
entered  into  by  them,  the  stipulations  in  their  contract  of 
ft  28th  January,  1868,  as  said  stipulations  arc  inconsistent 
th  the  agreement  which  they  propose  to  enter  into,  and  the 
rnishing  by  Robenson  of  eight  mules  additional. 
6th.  The  said  Ross  &  Son,  upon  the  delivery  to  them  of 
9  titles  to  the  property  to  be  sold,  as  aforesaid,  and  the  exe- 
tion  of  agreement,  herein  provided  for,  will  pay  $250  00 
cash  to  Greorge  F.  Robenson,  to  be  applied  by  him  for  the 
jment  of  supplies;  and  to  be  estimated  as  a  part  of  the  ad- 
Boeof  said  Ross  &  Son. 

7th.  That  the  agreement  to  be  entered  into,  as  herein  pro- 
led,  shall  be  terminated  whenever  either  party  shall  fail  to 
Ry  out  said  agreement,  or  shall  violate  the  same. 
This  memorandum  is  designed  simply  to  express  the  un- 
■Btaoding  of  the  parties,  as  to  the  contract  which  they  have 
kned  to  make,  after  the  sale  of  said  property.'' 
She  contract  was  as  follows :  "It  is  hereby  agreed  that  the 
ii  of  money  for  which  George  F.  Robenson  can  redeem 

lehaw  plantation,  in  Lee  county,  of  J.  B.  Ross  &  Son, 

amount  due  in  said  George  F.  Robenson'b  mortgage 
to  said  J.  B.  Ross  &  Son,  as  transferees  of  Gilbert  & 

ii  with  interest  on  said  amount  to  the  1st  day  of  June, 

lees  $800  00. 
80th,  1868.'' 

m  the  coming  in  of  this  answer,  Robcnson's  solicitors 

to  dissolve  the  injunction,  and  vacate  the  appointment 

Reoeiver^  upon  the  grounds  that  the  equity  of  the 

swom  ofl^  because,  under  the  facts,  there  should  not 
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have  been  any  injunctiou,  or  Reoeiver,  nor  any  Beoeiverit 
any  rate,  as  injunction  would  be  a  complete  protection  to 
Ross  «&  Son,  and  lastly  because  Tyson  was  an  employee  of 
Ross  &  Son,  and  therefore  should  not  be  the  Receiver. 

At  the  hearing,  Robenson's  solicitors  read  in  evidenoe  i 
letter,  dated  30th  July,  1869,  from  Ross  &  Son  to  RobeDSon, 
in  which  thev  wrote:  ''  We  are  not  in  a  condition  tomib 
any  additional  purchases  for  the  plantation.  We  have  to 
pay  cash  for  wagons,  and  wc  haven't  it  to  advan<3e,  and  job 
must  manage  to  get  through  this  year  with  what  you  have 
Wlien  the  plantation  gets  out  of  debt,  then  we  can  afford  to 
make  additional  expenditures,  but  for  the  present  we  cannot 
advance  anything  for  the  plantation,  only  what  is  absolotelf' 
requisite  to  feed  the  hands  and  mules."  They  also  read  a  le^ 
ter  from  Robenson  to  Ross  &  Son,  dated  August  17th,  18$}|. 
as  follows:  ''I  wish  to  have  timber  gotten  out  for  cribs  mi 
will  have  to  purchase  lumber  for  the  cribs,  and  also  for  othff 
purposes,  upon  the  plantation,  and  will  have  to  hire  a 
man  and  hands  to  assist  in  doing  the  work.  You  will  pi 
send  me  §250  00,  with  which  I  will  endeavor,  by 
to  have  done  the  work  that  is  now  necessary  to  be 
*  *  *  *.  It  is  absolutely  necessary  that  the  work  shoolil 
be  done  at  once,  and  I  can  not  do  without  the  money  f^ 
the  reply  of  Ross  &  Son,  in  which  they  said,  "until  were-, 
ceive  from  it  (the  farm)  what  is  already  due  us,  we  must 
cline  furnishing  only  necessary  supplies."  They  also 
Robenson's  reply  to  this,  in  which  he  averred  his  own 
faith,  charges  that  they  had  acted  fraudulently,  tocnunp 
and  render  him  unable  to  comply  with  his  contract,  and  d( 
by  saying  that  because  of  their  failure  to  comply,  be 
'Hreat  the  whole  arrangement,  made  in  May,  1868,  as  at 
void,  on  account  of  your  (their)  repeated  violation  of  it" 

Besides  said  deeds  and  contracts,  many  affidavits  were 
pro  and  con.     The  affidavits  in  behalf  of  Ross  &  Sod 
to  show  that  Robenson  was  enriching  that  part  of  the 
belonging  to  his  son,  at  the  expense  of  Ross  &  Son,  thai! 
had  not  taken  proper  care  of  the  stock,  fences,  etc.,  tliati 
only  saved  part  of  the  corn  crop,  and  that  that  put 
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Ted,  that  Stokes  had  furnished  Robensou  for  Ross  & 
bout  $1,200  00  in  merchandize.  In  reply,  Robenson 
ced  Stokes*  account,  up  to  July  26th,  1869,  that  the 
sellor  might  see  the  articles  bought,  etc.,  and  affidavits 
rious  persons  to  show  that  the  said  repairs  were  neces- 

0  the  carrying  on  said  flirm  and  housing  the  crops, 
Bils  were  split  but  could  not  be  hauled,  for  want  of  a 
1,  and  that  so  Boon  as  the  R^eiver  took  possession  he 
•ailt  the  crib  which  Robenson  desired  to  build,  etc. 
^ment  was  had,  and  the  Court  refused  to  dissolve  the 
3tioD,  or  to  remove  the  Receiver.  This  refusal  is  as- 
\  as  error.  Whether  the  Receiver  was  an  employee  of 
&  Son  did  not  appear.  He  was  shown  to  have  been 
erk  of  Stokes,  and  he  certifies  this  record  as  Clerk  of 
uperior  Court  of  said  county. 

RIGHT  &  Warren,  F.  H.  West,  for  plaintiff  in  error, 
Irwin's  Code,  sees.  265,  3043,  3092,  as  to  Receivers ; 
3149,3153,  as  to  injunctions,  and  to  show  that  this  con- 
was  a  mortgage;  Robenson  vs.  Vason  et,  al.,  37th  Ga. 
6,  and  9th  Ga.  R.,  161. 

,  A.  Hawkins,  Nesbits  &  Jackson,  for  defendants. 

4RKER,  J. 

1  the  state  of  facts  disclosed  by  the  record  in  this  case, 
ifll  not  control  the  discretion  of  the  Court  below  in  re- 
J  to  dissolve  the  injunction,  and  revoking  the  order  ap- 
hg  a  Receiver  to  take  charge  of  and  secure  the  crop 
Hier  property  on  the  plantation,  for  the  present  year ; 

[in  the  discretion  of  the  Court  below,  it  should  be  ne- 
to  keep  the  property  and  plantation  in  the  hands  of 
piver  until  the  termination  of  the  litigation  between  the 
dien^  in  our  judgment,  the  complainants  should  be 
to  furnish  all  the  necessary  means  and  supplies  to 
to  make  a  crop,  and  carry  on  the  plantation  for 
yeari  as  is  specified  in  the  written  agreement  for 
of  the  premises,  for  the  mutual  benefit  of  the  parties 
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interested,  as  stipulated  in  that  agreement ;  and  in  the  event 
the  complainants  shall  fail  or  refuse  to  do  so,  then,  that  tin 
order  appointing  a  Receiver  should  be  revoked  and  set  asidft 
Let  the  judgment  of  the  Court  below  bo  aiQrmed. 


Charles  Roqers  et  aL,  plaintiffs  in  error,  t;^.  Moobx,Jiv- 
KiNS  &  Company,  defendants  in  error. 

When  the  sheriff  served  Rogers  with  summons  of  garuishmeat,aadl 
defendant  in  attachment  filed  his  bon^  with  security  to  diswint 
garnishment,  aud  the  sheriff  notified  the  garnishee  that  the  hfMl 
been  filed  and  that  the  garnishment  was  dissolved,  and  the 
afterwards  paid  the  money  to  the  defendant  in  attachment, 
owed  him,  at  the  time  the  garnishment  was  served  npon  him,  M^l 
Court  afterwards  held  that  the  bond  given  by  the  defendant  in 
meut  was  not  in  proper  form,  and  that  ng  judgment  could  be 
upon  it:     Held,  thfii  the  Court  erred  in  allowing  judgment  to  bll 
tered  up  against  the  garnishee  for  the  amount  paid  by  him  to  < 
fendment  in  attachment,  afler  the  notice  from  the  sheriff  thit  M 
had  been  given  and  that  the  garnishment  was  dissolved.- 

Dissolution  of  garnishment.     Before  Judge  Woi 
Muscogee  Superior  Court.     May  Term,  1869. 

Moore,  Jenkins  &  Company  sued  William  P.  TnraSi 
James  T.  Persons,  partners,  under  the  style  of  Wil 
Turner  &  Company,  and  A.  M.  Allen,  as  agent,,  etei,! 
said  Persons   individually.     In  each  case  Charies 
was  served  with  garnishment.     Pending  these  actioai;! 
sons  filed  with  the  sheriff  his  bonds  to  dissolve  saidj 
ment,  and  the  sheriff  addressed  the  following  note  to 

"Mr.  Charles  Rogers — ^I  have  this  day  takea 
from  James  T.  Persons  and  good  security,  in  the 
Moore,  Jenkins  &  Company  vs.  James  T.  Persons,  in' 
you  were  gamisheed  ;  the  garnishee  is  dismissed. 
bus,  Ga.,  April  29,  1860.        Yours,  etc. 

G.  W.^  Martik,  si 

Upon  receipt  of  this  note,  Rogers  paid  Persons 
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irkich  he  owed  Persons  for  cotton.  Said  plaintiffs  respect- 
ifdy  recovered  judgments  against  said  respective  defend- 
mia.  Moore,  Jenkins  &  Company  then  proposed  to  enter 
judgment  npon  said  hond  against  Persons  and  his  security. 
The  Court  decided  that  the  bond  was  not  good,  according 
to  the  statute,  and  refused  to  allow  such  judgment  entered. 
The  Court  then  gave  time  to  Rogers  to  answer.  He  said 
he  owed  William  P.  Turner  &  Company  nothing,  but  did 
Dte  Persons  $337  65,  arising  from  the  sale  of  Person's  cot- 
ta  crop  of  1867,  and  that  he  had  paid  him  after  receiving 
■id  note  from  the  sheriff. 

Koore,  Jenkins  ^  Company  then  proposed  to  take  judg- 
Rent  against  Rogers  for  said  sum.  Allen's  counsel  and 
hgen*  counsel  both  objected,  but  the  Court  allowed  the 
Idgment  entered.  Rogers'  counsel  say  this  was  error,  be- 
tQae  said  notice  from-  the  sheriff  2)rotected  him.  Allen 
Otended  that  his  claim  was  against  Persons  individually 
d  for  work  of  negroes  who  raised  the  cotton  which  brought 
t  fund,  and  that  by  an  Act  of  Alabama,  where  Persons 
^6d,  these  negroes  had  a  special  lien  before  anybody  else 
Baid  fund.  But  he  neither  proved  the  facts  stated  nor 
Mnced  any  such  statute.  He  also  excepted  to  the  Court's 
Igment  in  favor  of  Moore,  Jenkins  &  Company. 
(^0T£. — After  the  argument  had  progressed  till  counsel 
*  plaintiff  in  error  was  making  his  concluding  argument, 
to  dismiss  the  writ  of  error,  because  he  had  not 

served  with  a  copy  of  the  bill  of  exceptions.     He  ad- 

that  he  knew  this  defect  before  the  argument  was 

)and  intended  waiving  it,  and  tlicrefore  had  not  called 

tlioii  to  it  till  he  concluded  not  to  waive  it.     The  Court 

tiliat  his  silence  ani^ounted  to  a  waiver.) 

JAMS  &  Thornton,  by  M.  H  .  Bl anford,  for  plain- 
error. 

WY  &  Bbannon,  for  defendants,  cited  Irwin's  Code,. 
i,  .3255,  1908  ;  9  Ga.  R.,  319  ;  20  Ga.  R.,  386. 
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Brown,  C.  J. 

In  the  view  we  take  of  this  case,  it  is  not  necessi 
consider  the  question  of  the  Alabama  liens  or  the  co 
ing  rights  between  the  plaintiffs  in  attachment.  The 
shows  that  the  sheriff,  whose  duty  it  was  to  levy  the  a 
ment,  which  was  done  in  this  case  by  serving  Soger 
summons  of  garnishment,  afterwards  gave  the  gar 
written  notice,  that  the  defendant  in  attachment  had 
bond,  and  that  the  attachment  was  dissolved.  After  1 
received  this  notice,  acting  in  good  faith,  as  we  mu8 
sume,  as  his  answer  was  not  traversed,  he  paid  over  t 
sons,  the  defendant  in  attachment,  the  amount  doc 
At  the  next  term  of  the  Court,  the  defendant  objects 
judgment  on  his  bond,  on  the  ground  that  it  was 
legal  form.  This  objection  was  sustained  in  favor  < 
defendant  in  attachment,  and  the  Court  then  gave  I 
time  to  answer  the  summons  of  garnishment,  which  li 
insisting  on  the  notice  from  the  sheriff  that  the  ga 
ment  was  dissolved  as  his  protection.  And  after  h 
the  answer,  the  Court  allowed  judgment  to  go  again 
garnishee  for  the  sum  due  by  him  to  the  defendant  i 
time  the  summons  of  garnishment  was  served  upon  h 
the  sheriff.  To  this  judgment  Rogers  excepts,  and  we 
the  exception  is  well  taken. 

Attachments  returnable  to  the  Superior  Courts  are 
ted  to  all  and  singular  the  Sheiiffs  and  Constables  o 
State  :•  Revised  Code,  section  3206.  Section  3221  de 
that  service  of  the  attachment  by  serving  process  d 
nishment  shall  be  as  effectual  for  all  purposes,  as  i3 
the  attachment  had  been  served  by  levying  the  same 
the  property  of  the  defendant.  By  section  3243  it  i 
vided  that,  when  an  attachment  has  been  levied  up< 
property  of  a  defendant,  it  shall  be  the  duty  of  the 
levying  the  same  to  deliver  the  property  so  levied  Of 
the  defendant,  upon  his  giving  bond  \vith  good  M 
payable  to  the  plaintiffs  in  attachment,  obligating: 
selves  to  pay  the  plaintiff  the  amount  of  the  judgmfl 
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»  that  he  may  recover  in  said  case,  etc.  Section  3488 
ihe  Code  declares  that  the  defendant  may  dissolve  the 
ushmcnt  and  have  the  same  dismissed,  upon  filing  in 
Clerk's  office  of  the  Court  where  the  suit  is  pending  a 
d  with  security  payable  to  the  plaintiff,  etc. 
Tow,  construe  all  these  sections  together,  and  it  seems  to 
I  reasonable  conclusion  that  the  sheriff  to  whom  the  at- 
iment  is  directed,  who  may  levy  it  by  serving  summons 
garnishment,  as  was  done  in  this  case,  and  who  may  take 
d  from  the  defendant  in  attachment,  and  allow  him  to 
evy  the  property  levied  upon,  is  the  proper  officer,  in 
I  the  levy  was  by  summons  of  garnishment,  to  approve 
bond  when  tendered  to  dissolve  the  garnishment,  and  to 
it  in  the  Clerk's  office.  The  sheriff  having  received  the 
i  in  this  case,  and  having  notified  the  garnishee  that 
garnishment  was  dissolved  and  dismissed,  and  lie  having 
id  upon  that  notice,  and  paid  to  the  defendant  in  attach- 
It  the  amount  he  owed  bim,  we  hold  that  he  is  no  longer 
le. 

l8  this  is  not  an  action  against  the  sheriff  we  express  no 
lion  as  to  his  liability, 
udgment  reversed. 


K.  Redd,  plaintiff  in  error,  vs,  John  W.  Dure,  Or- 
dinary, defendant  in  error. 

iperior  Courts  of  this  State  may,  by  writ  of  certiorari^  correct  the 
of  an  Ordinary  who^  in  term  time,  on  a  contest  with  parties  be- 
jiUm,  grants  letters  of  administration  ^^ pendente  lite,^^ 

Before  Judge  Worrill.     Muscogee  Superior 
June,  1869. 

propounded  a  paper  as  the  will  of  Owen  Thomas, 

I,  «od   offered  to  prove  it  in  solemn  form.     Sophia 

M.  W.  Thweatfc  et  al.,  as  heirs-at-law,  filed  their 

Tn  this  paper  Redd,  and  another  since  dead,  were 


390        SUPREME  COURT  OF  GEORGIA. 

Redd  vs.  Dure. 

named  as  executors.  After  hearing  the  evidence  tlie 
nary  aUdwed  the  paper  (except  a  clause  as  to  emancipa 
sLives,)  set  up  as  Thomas'  will.  The  caveators  app« 
the  Superior  Court.  Then  Redd  and  said  Thweatt  ef 
titioncd  for  temporary  letters  of  administration  on  sail 
pending  this  litigation,  Redd  claiming  it  because  I 
named  as  executor  in  said  paper,  and  Thweatt  claimic 
heir-at-law.  Without  any  proof  of  Redd's  unfitness 
office,  the  Ordinary  granted  the  temporary  letters  to  Tl 
Redd,  by  certiorari,  brought  these  facts  before  the  Ju 
the  Superior  Court  and  prayed  a  reversal  of  the  Qrd 
decision.  Wlien  tliis  certiorari  wafl  called,  upon  moti 
Judge  dismissed  it  upon  the  ground  that  certiorari  did 
in  'Such  cases.  *  This  is  assigned  as  error. 

Ingram  &  Crawford,  Wiltjams  &  Thornton, 
S£Y  &  Ramsey,  for  plaintiff  in  error,  cited  sections 
5080,  236,  par.  4,  3977,  2451,  2458,  Irwin's  Code. 

H.  L.  Benning,  Peabody  &  Brannon,  for  defe 
relied  on  the  same  sections. 

McCay,  J. 

This  was  a  judgment  of  an  Ordinary,  during  term 
with  both  parties,  pro  and  con,  before  him,  granting  t 
rary  letters  of  administration.  Will  a  writ  of  cerUora 
The  Constitution  provides  that  the  Superior  Court  shal 
power  by  writ  of  certiorari  to  correct  the  errors  of  n 
tribunals:  Constitution,  art.  5,  sec.  3,  par.  2.  Iti 
the  Code,  section  3977,  provides  that  the  writ  shall  not 
cases  touching  the  probate  of  wills  and  granting  letters 
mentary  and  of  administration.  Another  remedy,  byi 
appeal  to  the  Superior  Court,  is  provided,  (Code,  sea! 
but  this  last  section  expressly  excepts  orders  appointiii| 
porary  administrators.  So  that,  by  the  Code,  then 
remedy  directly  provided,  unless  a  judgment  grandqi 
porary  letters  is  not  "sl  case  touching  the  granting  M 
administration.'^     But  the   Constitution  gives  the  Si 
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irt  this  jurisdiction^  and  that  Court  may  exercise  it,  not- 
bstanding  there  is  no  reiteration  of  the  power  in  the  Code. 
n  ordinary  cases,  temporary  letters  are  granted  by  tlie 
rk  or  by  the  Ordinary  as  Clerk,  (Code,  section  377,)  and 
haps  no  certiorari  lies  from  the  judgment  of  the  Clerk,  as 
is  a  mere  ministerial  officer,  and  in  this  acts  as  a  matter 
ourse.  But  here  was  a  judgment  by  the  Ordinary,  during 
a  time,  on  an  issue  with  contesting  parties,  and  we  sec  no 
'  to  deny  the  right  to  certiorari  but  to  deny  a  constitu- 
lal  right. 

'erhaps  the  true  solution  of  the  conflict  is  to  draw  a  dis- 
tion  between  a  temporary  administrator  proper,  and  an 
linLstrator  pendeiUe  lite.  The  former  is  granted  by  the 
rk,  only  lasting  until  the  next  term  of  the  Court  of  Ordi- 
jT,  when  letters  are  granted,  and  the  latter  is  either  granted 
the  Ordinary  after  a  suit  or  contest  has  commenced,  at 
1,  or  continued  by  him  to  last  until  the  suit  is  decided. 
B  was  the  old  law.  At  any  rate,  we  think  the  Consti- 
on  gives  the  right  when  the  letters  are  granted  by  the 
Itoary  during  term  time,  with  parties  contesting,  and  they 
iiided  to  hold  until  the  contest  over  the  permanent  letters 
aded.  And  on  this  ground  we  reverse  the  judgment  of 
Court  below.     Judgment  reversed. 


W.  Belcher  et  al.y  plaintiffs  in  error,  va,  D.  F.  Willcox, 
[  assignee,  defendant  in  error. 

the  charter  of  a  bank  makes  each  stockholder  individually 

for  the  redemption  of  the  bills  of  the  bank  in  the  proportion 

his  stock  bears  to  the  whole  capital  stock  of  the  bank,  or  to  the 

indebtedness  of  the  bank,  a  stockholder  who  has  redeemed,  by 

or  otherwise,  an  amount  of  the  bills  of  the  bank,  as  large  as 

Mud  liability,  is  no  longer  liable,  and  when  sued  as  a  stock- 

lia  may  plead  that  fact,  and  tender  the  bills  in  Court  as  a  com- 

r-defonsa.     If  the  amount  of  bills  redeemed  by  him  are  less  than 

amoont  of  his  liability,  they  are  good  as  a  defense  pro  tanto. 

iiistribation  of  the  assets  of  an  insolvent  bank  is  made  in  a 

Kqiiitj,  and  sonSe  of  the  bill-holders  have  paid  par  for  their 

Otiuars  have  bought  them  up  at  a  heavy  discount,  each  will 
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receive  his  part  of  the  whole  amoant  of  the  assets  upon  his  billB,  io 
proportion  to  the  amount  he  paid  for  them.  As  the  Code  prorides 
that  a  debtor  to  the  bank  making  payment  to  the  Receiver  in  iiuk. 
case,  shall  not  pay  the  debt  in  the  bills  of  the  bank  at  a  larger  Ml 
than  he  gave  for  them,  if  he  bought  them  for  less  than  par  value,  abiO* 
holder  in  the  distribution  of  the  fund  will  be  held  to  the  same  eqoitibli 
and  just  rule.  And  he  must  be  a  bona  fide  holder  of  the  billijtti 
must  state  or  show,  as  accurately  as  possible,  the  time  when  thejfcn 
purchased,  from  whom  they  were  purchased,  and  the  amoant piidf 
and  in  what  paid  ;  and  each  claimant  has  the  right  to  contest  thefhof* 
ing  made  by  every  other  one  as  to  the  quantum  of  consideratioa  pM^ 
for  the  bills. 

3.  When  the  bank  is  insolvent,  distribution  is  to  be  made  in  the  Ml 
order  as  prescribed  in  case  of  administration,  to  the  extent  appliciblli 
except  when  special  preference  or  postponement  is  given  by  lav.  b 
case  of  administration,  creditors  failinjr  to  give  notice  of  their  dntf 
within  the  time  specified  after  the  publication  of  notice  by  the 
istrator,  lose  no  right  to  share  equally  in  the  distribution  of  the 
with  other  claims  of  like  dignity,  if  they  have  brought  their  cliiai 
the  notice  of  the  administrator,  before  distribution  is  made, 
only  lose  the  right  to  equal  participation  when  the  fund  is  distril 
aflerthe  time  fixed  by  the  notice,  and  before  they  give  notice  of 
claims,  and  the  right  to  hold  the  administrator  personally  HsUit 
such  case.  Apply  this  rule  to  the  distribution  of  the  assets  of  thi 
solvent  bank  in  the  hands  of  the  Receiver,  and  heisboandto 
tribute  the  fund  to  all  creditors  of  equjil  dignity  in  proportioB  tl 
amount  of  their  respective  claims.  If  notice  is  not  given  by  aay 
creditor  within  six  months  after  the  publication  of  the  notice  leqi 
by  law  to  be  given  by  the  Receiver,  and  the  fund  is  distribatad  1^ 
Receiver  before  he  has  notice  of  other  claims,  be  is  not 
liable,  and  the  creditors  to  whom  payment  was  made,  are  not  lii 
refund  or  contribute  to  those  who  did  not  give  the  notice  inthi> 
six  months.  But  he  is  bound  to  make  the  distribatioa  among  a& 
creditors  whose  claims  are  of  equal  dignity,  in  proportion  to 
amount  due  each,  provided  they  give  notice  of  their  claims  belbii 
distribution  is  made. 

4.  In  such  distribution  special  preference  is  given  by  law  to  bill' 
over  other  creditors  of  the  bank,  and  the  distribution  is  to  be 
among  all  bill-holders  whose  bills  have  been  brought  in  before 
bution  made,  in  proportion  to  the  amount  of  the  just  claim  of 

5.  The  stockholders  of  the  Bank  of  Columbus  are  declared  by  the 
ter  to  be  personally,  individually  and  severally  boond  for  the 
of  the  bills  of  the  bank,  without  suit  against  the  bank^  to  the 
holding  bills  unpaid,  in  the  proportion  that  the  stock  so 
by  each  bears  to  the  whole  stock  of  said  bank. 

Under  this  provision  of  the  charter  the  stockholders  are  snrstiei 
payment  of  the  bills  of  the  bank  liable  to  be  sued  sepanUelji 
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Doi  partners  with  the  bank,  and  the  lair  governing  in  case  of  part- 
ship  is  not  applicable. 

Kskholders,  who  are  bill-holders,  share  in  the  distribution  of  the 
1  as  other  billholders.  But  if  the  amount  of  the  bills  redeemed  or 
led  by  them,  is  reduced  in  this  way  below  the  amount  of  their  lia- 
ty  they  can  only  set  up  the  amount  of  their  bills  remaining  unpaid 
k  defense  to^uits  brought  against  them  on  their  personal  liability, 
if  they  have  not  bills  enough  to  meet  their  whole  liability,  they 
liable  for  the  deficiency. 

ssignment  by  Bank.  Priorities  of  creditors.  Before 
^  Johnson.  Muscogee  Superior  Court.  May  Term, 
I. 

1 1868,  Willcox,  as  assignee  of  the  Bank  of  Columbus, 
a  bill  for  direction,  etc.,  against  S.  W.  Belcher  et  al,, 
creditors  of  said  bank.  He  averred  as  follows :  On  the 
of  March,  1866,  the  bank  assigned  to  him  all  its  prop- 
and  effects,  with  instructions  to  convert  the  same  into 
,  pay  the  expenses  of  doing  this,  and  his  reasonable 
ges,  and  then  to  "  pay  and  discharge  the  debts  "  of  the 
c  "  in  accordance  with  the  priorities  established  by  law 
ises  where  bank  charters  are  surrendered  or  forfeited,^' 
he  accepted  the  trust.  On  the  next  day  he  gave  notice 
ireditors  to  present  their  demands,  notifying  bill-holders 
their  priority  of  payment  would  cease  unless  the  bills 
)  presented  within  six  months.  Within  the  six  months 
holders,  who  were  not  stockholders  of  the  bank,  pre- 
ed  bills  amounting  to  $186,951  50,  and  bill-holders  who 
)  stockholders  presented  bills  amounting  to  $228,278  00. 
rmal  notice  of  $8,253  00  in  other  bills  was  given  within 
ux  months  by  persons  not  stockholders;  $683  00  in  bills 
presented  after  the  six  months,  and  $57,520  00  of  other 
are  known  to  be  outstanding,  but  have  not  been  pre- 
sd.  There  are  depositors  who  deposited  Confederate  cur- 
jr,  and  took  certificates  payable  in  that  currency.  There 
wo  judgments  against  him  as  assignee.  The  assets  are 
fficient  to  pay  all  of  said  demands.  The  difficulties  pre- 
jd  are  these :  The  bill-holders  who  are  not  stockholders, 
who  presented  their  bills  within  the  six  months,  claim 
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that  they  should  have  priority  in  exclusion  of  all  othento 
the  full  amount  of  their  bills ;  the  stockholders  who  presented 
their  bills  within  the  six  months  resist  this,  and  say  they  and 
said  other  bill-holders,  who  presented  their  bills  >rithin  six 
months,  should  be  so  paid  to  the  exclusion  of  all  other  bill- 
holders  and  creditors;  the  bill-holders  who  did  not  proenl 
their  bills  within  the  six  months  resist  that,  and« assert  that 
all  the  bill- holders,  without  reference  to  the  time  of  present- 
ing the  bills,  shall  take  the  assets  to  the  exclusion  of  tlie 
stockholders  and  other  creditors.  Again,  the  bill-holden 
who  are  not  stockholders,  sav  that  he  should  at  least  pij' 
tliem  now  such  a  dividend  as  they  are  entitled  to,  counting 
them  as  having  no  priority  over  any  creditor;  the  depositos 
demand  present  currency  on  their  certificates,  but  the  Recewtf 
thinks  they  should  be  razeed  according  to  the  Scaling  OiJB- 
nance  of  1865. 

Pending  the  bill,  orders  were  granted,  requiring  the  aasigM 
to  pay  twelve  and  a  half  per  cent,  to  each  bill-holder  wta 
presented  his  bills  within  the  six  months,  and  ordering  tin 
realty,  etc.,  of  the  bank  to  be  reduced  to  cash.  These  oideB 
were  complied  with,  and  a  report  was  made,  as  required  fcf 
the  Court.  None  of  the  creditors  denied  any  material  ptft 
of  the  bill.  Dr.  Billing  claimed  for  a  deposit  made  befixi 
the  war,  for  which  he  had  sued  and  obtained  a  judgment ift 
May  Term,  1866,  of  said  Court,  and  contended  thatasthi 
bill-holders  could  hold  the  stockholders  liable  they  shooK^j 
give  way  to  his  judgment.  William  Dougherty  set  uptk*] 
stockholders  of  the  bank,  who  were  its  directors,  bad  boi 
up  its  bills  since  said  assignment  at  a  nominal  value,  W 
contended  that  if  they  shared  with  the  other  bill-holderi 
all,  they  should  take  according  to  what  they  paid  ht 
bills,  and  not  according  to  the  face  of  the  bills. 

There  being  no  issue  of  fact,  the  statements  in  the  bill 
the  answers  being  taken  as  true,  the  parties  agreed  that 
Chancellor  should  determine  the  matter  without  a  jury, 
decree  accordingly.  He  decreed  that  $12,963  27  be 
paid  on  account  of  the  ef  penses  of  administering  said 
and  that  the  assignee  should  pay  out  the  balance  of  the 
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147,479  37,  to  the  bill-holders  then  before  the  Court,  and 
Dr.  Billing,  pro  rata,  in  the  proportion  that  the  whole 
smands  allowed  ($579,016  37)  bears  to  said  fund ;  that  the 
lb  of  the  directors  be  withdrawn,  and  that  the  assignee 
>t€  his  payments  on  the  bills,  and  report  to  the  next  term 
'the  Court. 

Error  is  assigned  because  stockholders  holding  bills  were 
lowed  to  come  in  on  equality  with  other  bill-holders;  be- 
lise  aU  bill-holders  were  put  on  equality  without  regard  to 
letime  when  they  presented  their  bills;  because  Billing  is 
lowed  to  share  equally  with  the  bill-holders. 

W.  Dougherty,  Smith  &  Alexander,  Moses  &  Ger- 
IRD,  for  plaintiffs  in  error,  said  the  stockholders,  to  the 
ctent  of  their  personal  liability,  stood  in  the  position  of 
irtners,  and  should  give  way  for  the  outside  creditors:  Irw, 
ode,  sec.  1932;  8  Cow.  R,  387,  392;  17  N.  Y.  E.,  462; 
J  N.  H.  R.,  374  ;  2  Wallace's  R,  10 ;  24  Barb.  R,  87 ;  2 
reni  R,  327 ;  2  Hill  R,  265 ;  3  Hill  R,  188  ;  Ang  &  A- 
1  Corporations,  17th  sec.,  591,  et  seq;  10  N.  Y.  R.,  449; 
Comstock  R,  47;  3  Conn.  R.,  52;  26  Barb.,  207 ;  2  Denio 
%,123;  10  Metcalf,  569,  574-5;  6  Rh.  Island  R,  154;  32 
'.H.  R,  388,405;  26  Maine  R,  191-6-7;  40  Pa.  St.  R, 
17,122-3;  21  Peck  R,  455;  2  Story's  R,  447;  17  Ohio 
^95;  5  Conn.  R,  28;  17  Mass.  R,  334.  They  do  not 
Msome  creditors  by  discharging  their  liability :  19  Mo.  R., 
W;43  Mo.  R,  47;  24  Md.  R,  527.  Bill-holders  who 
i?e  notice  within  six  months,  take  before  all  others  under 
itt assignment :  Section  1493,  p.  3,  Irw,  Code;  Acts  1842, 
toph.,  p.  30.  The  preference  by  assignment  was  good : 
•w.Code,  sees.  1493,  1495,  1499;  37th  Ga.  R,  611,  614; 
id  no  benefit  thereby  can  accrue  to  its  stockholders :  Irwin's 
ode,  sees.  1492-3 ;  38th  Ga.  R,  245;  Acts  of  1866;  Billings 
dgment  gave  him  no  liien. 

H.  L.  Benning,  Peabody  &  Brannon,  L.  T.  Downing, 
r  defendant,  said  that  because  there  was  here  no  forfeiture 
surrender  of  a  charter,  the  above  reasoning  was  not  appli- 
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cable :  Irw.  Code,  sees.  1496-7-8 ;  37th  Ga,  R.,  617.   The 
stockholders  holding  bills  are  on  footing  of  other  biII-hoI(kn 
in  like  condition  :    8th  Ga.  E.,  468 ;  Irw.  Code,  sees.  2120^ 
2150,  2151;  4  Ga.  E.,  343;  5th  Ga.  E.,  274.    The  price 
paid  for  the  bills  is  not  material :     26th  Ga.  E.,  27.   All 
might  buy  but  officers  and  agents  of  the  bank :     Irw.  Code, 
sec.  4363.     The  assignment  was  a  virtual  surrender:  17tk   : 
K  Y.  R.,  96-7;  19  John.  E.,  456;  8  Cow.  E.,  387;  24   , 
Wend.  E.,  473.     The  rights  of  the  first  takers  of  the  bilk  j 
followed  them  into  all  hands :    20  Ga.  E.,  295 ;  26  Ga.  &,  i 
17,  27;  18  Ga.  E.,  65,  419-20;  8  Cow.  E.,  387;  17N.T. 
E.,  463;  18  lb.,  227.  Am.  L.  E.,  No.  1870,  p,  287.   Tke  ; 
charter  is  a  contract:     19  Ga.  E.,  325.     The  stockholder's 
personal  liability  makes  him  a  surety :    Acts,  1855-6,  pamplLi 
p.  99 ;  this  liability  is  several :    18th  Ga.  E.,  420;  19th Gi 
E.,  328.     If  stockholder  takes  up  enough  bills  to  cover  Ui 
liability,  he  is  a  creditor  of  the  bank,  etc.:  20  Ga.  R.,  29S| 
8  Cow.  R,  387;  17  N.  Y.  E.,  463;  18  N.  Y.  E.,  227. 

Brown,  C.  J.  ' 

1.  We  are  fully  agreed  that  a  stockholder  of  a  bank,  whose 
charter  makes  him  liable  for  the  payment  of  the  bills  of  tbi 
bank,  in  the  proportion  which  his  stock  bears  to  the  whok 
capital  stock  of  the  bank,  or  to  the  whole  indebtedness  of  the 
bank,  who  has  redeemed  by  purchase,  or  in  any  other  Ifipi 
way,  an  amount  in  the  bills  of  the  bank  as  large  as  theamooiit 
of  his  liability,  is  fully  discharged  from  all  further  liabili^i; 
and  may  plead  that  fact,  accompanied  by  a  tender  of  the 
in  bar  of  any  suit  brought  against  him  on  his  personal  lit^ 
bility  to  pay  or  redeem  the  bills  of  the  bank.  Weund^ 
stand  this  to  be  the  settled  rule  in  this  Court,  admitted 
the  counsel  on  both  sides,  in  this  case,  to  be  law.  See 
Georgia,  217;  18  Georgia,  109.  And  why  not?  If 
stockholder  will  redeem  a  like  proportion,  the  whole  W 
is  at  once  extinguished.  At  any  rate,  it  is  extinguished 
to  each,  when  he  redeems  his  proportion. 

2.  When  the  assets  of  an  insolvent  bank  are  to  be 
lected  and  distributed  by  a  Eeceiver,  section  1496  ct 
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I  provides,  that  debtors  are  not,  in  such  case,  aUowed  to 
their  debts  to  the  Receiver,  in  bills  of  the  bank  at  par 
e,  unless  accompanied  by  an  affidavit  that  they  are  the 
tical  bills  received  from  the  bank,  by  which  the  debt  was 
ted.  Now  it  is  admitted  that  this  Bank  is  insolvent,  and 
[(uestion  is,  how  the  assets  shall  be  divided  aniong  the 
itors.  This  Court  in  Collins  vs.  the  Central  Bank  et,  ai.j 
joryta,  461,  lays  down  the  rule  distinctly  and  broadly, 
in  the  distribution  of  the  assets  of  an  insolvent  bank, 
I  bank  bill  should  take  in  proportion  to  the  quantum  of 
ideration  paid  therefor  by  the  holder,  or  claimant  on  the 
l,and  ngt  that  each  bill  should  take  in  proportion  to  the 
le  received  by  the  bank  for  it,  at  the  time  of  its  emission 
iiebank,  and  that  each  holder  or  claimant  should  state 
quantum  actually  paid  therefor,  on  oath,  in  writing,  etc* 
8  rule,  when  the  distibution  is  to  be  made  in  Chancery, 
08  to  us  to  be  sustained  by  reason  as  well  as  authority, 
to  rest  upon  the  most  solid  and  substantial  equities.  The 
eiver  has  a  claim  against  a  debtor  to  the  bank.  The 
ute'says  he  shall  not  be  permitted  to  buy  up  the  depreci- 
I  bills  of  the  bank,  at  a  heavy  discount,  and  be  allowed 
value  for  them  in  his  settlement  with  the  bank,  unless 
^are  the  identical  bills  received  from  the  bank,  by  which 
debt  was  created.  If  this  is  a  sound  rule,  upon  what 
on  can  the  bill-holder,  who  claims  the  fund  when  collected, 
Permitted  to  demand  par  value  for  bills  which  he  pur- 
Jed  at  ten  cents  in  the  dollar  ?  A  planter  or  farmer  gave 
hundred  bushels  of  corn  for  $100  00  of  the  bills  of 
Bank  of  Columbus,  before  the  war,  when  they  were 
Ih  par  in  the  market,  and  circulated  as  currency.  He 
kept  them  ever  since,  and  now  lays  them  before  the 
eiver  to  claim  his  part  of  the  assets  of  the  bank  for  distri- 
on.  A  broker  since  the  war  has  purchased  $100  00  of 
bills  for  ten  cents  in  the  dollar,  and  brings  them  in  to 
n  his  part  of  the  assets.  What  principle  of  equity  or 
ce  would  say  that  he  should  share  equally  in  the  distri- 
on  with  the  creditor  who  paid  one  hundred  cents  in  the 
ar,  and  has  lost  the  use  of  his  money  for  several  years 
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longer  than  the  creditor  who  gave  but  ten  cents  in  the  dollar    i 
for  his  ? 

In  analogy,  the  rule  fixed  by  the  statute,  to  govern  in  the 
payment  of  debts  due  to  the  bank,  and  upon  the  authority  of 
the  case  of  Collins  vs.  the  Central  Bank,  we  are  very  clear  tU 
each  bill-holder  takes  his  proportion  of  the  whole  assets  of 
the  bank  only  in  proportion  of  the  quantum  of  oonsideratiot 
paid  by  him  for  the  bills,  and  that  each  should  be  required  Id 
state,  on  oath,  in  writing,  that  he  is  a  6ona^c  holder  of  th  ^ 
bills,  and  to  state  as  nearly  as  possible  the  amount  he  jnai  | 
for  then^  and  when,  and  to  whom,  and  in  what,  it  was  paid; 
and  that  every  other  claimant  should  have  the  pghttoeoB- 
test  the  statement  made  by  each  as  to  the  (fuantum,  or  ti»  i 
value  of  the  consideration  paid  by  him  for  the  bills.    Inthii  | 
position  also  I  understand  the  whole  Court  to  agree. 

Section  1495  of  the  Code  provides  in  case  of  an  insolva* 
bank,  that  the  order  of  paying  off  the  debts  shall  be  theflM 
as  is  prescribed  in  case  of  administration,  to  the  extent  ap- 
plicable, except  where  special  preference  or  podtponement  ii 
given  by  law.     Now  it  must  be  remembered  that  crediWi 
who  fail  to  give  notice  of  their  claims,  within  the  time  at 
lowed  after  the  notice  pnblisheil  by  the  administrator, doMt 
lose  their  equal  participation  in  the  funds  of  the  estate  wi4.j 
other  claims  of  equal  dignity,  if  their  claims  are  broughtil 
the  notice  of  the  administrator,  before  the  distribution 
made.     They  only  lose  their  right  to  hold  the  admini 
personally  liable,  if  he  has  paid  out  the  fund  after  the 
expired,  and  before  he  had  notice  of  their  claims.    But 
may  still  be  paid  after  the  distribution,  if  there  are 
the  hands  of  the  administrator,  and  there  are  no  claims 
higher  dignity  unpaid.     So  in  this  case,  if  the  Receiver 
on  and  distributes  the  fund,  after  the  six  months  publi 
of  notice,  without  knowledge  of  the  claims  of  bill-hol 
who  have  not  presented  their  bills,  he  is  not  personally! 
nor  will  the  more  vigilant  bill-holders,  who  have 
the  money  on  distribution,  be  held  liable  to  refund,  or 
contribute  to  those  who  did  not  give  notice  of  their 
within  the  six  months. 
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For  these  reasons  I  understand  the  majority  of  the  Court 
to  hold,  that  bill-holders  who  presented  their  bills  afler  the 
end  of  the  six  months,  but  before  the  distribution  was  made, 
diare  pro  raia  with  the  other  bill-holders  who  prescnte<l 
thdre  within  the  six  months.  The  object  of  the  Legislature 
in  this  case,  as  in  the  case  of  administration,  was  to  iix  a 
time  when  the  Receiver  might  safely  proceed  to  distribute 
the  fund  without  personal  liability,  and  not  to  cut  ofTcredi- 
tonof  equal  dignity,  and  with  equal  equities,  whose  claims 
Here  presented  before  the'  distribution  was  made. 

4.  But  it  must  be  borne  in  mind,  that  section  1495  ex- 
oepts  cases  from  the  general  rule  applicable  to  administra- 
tion, where  special  preference  is  given  by  law.  And  by  sec- 
tion 1493,  construed  in  connection  with  the  former  legisla- 
tionoQ  tliis  subject,  and  in  the  light  of  the  former  decisions  of 
khis  Court,  we  all  hold  that  special  preference  is  given  by 
Iwrto  bill-holders  over  all  other  creditors  of  the  bank.  See 
18  Georffia,  66. 

6.  The  stockholders  of  the  Bank  of  Columbus  are  by  the 
iharter  declared  to  be  personally,  individually,  and  severally 
SMMUid  for  the  payment  of  the  bills  of  the  bank,  without  suit 
Igainst  the  bank,  to  creditors  holding  bills  unpaid,  in  the 
apportion  that  the  stock  subscribed  for  by  them,  bears  to  the 
vfaolestock  of  the  bank.  It  was  contended  in  theargument, 
kit  the  stockholders,  under  this  provision  of  the  charter,  are 
JDjitrtners  with  the  bank,  and  that,  as  such,  they  are  to  be 
bponed  till  all  other  creditors  of  the  partnership  are  paid, 
not  so  understand  the  law.  The  stockholders  are  no 
nor  less  than  indorsers,  or  secureties,  for  the  payment  of 
bills  of  the  bank.  11  Georgia^  517.  In  this  case  they 
s&reties,  liable  to  be  sued  separately,  without  first  suing 
iJMUik.  But  they  are  none  the  less  sureties  on  that  ao- 
iL  A  surety  to  a  joint  and  several  promissory  note  may 
separately,  and  in  the  first  instance,  just  as  the  stock- 
of  the  Columbus  bank  may  be  under  the  charter. 
oorporation  is  a  person  in  law  entirely  separate  and  dis- 
from  the  corporators  or  stockholders,  and  they,  in  con- 
of  the  credit  given  it  by  the  bill-holders,  become 
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sureties  for  the  redemption  of  the  bills.  This  is  the  natme 
aud  whole  extent  of  the  liability.  Therefore  the  law  of  pirt- 
nership  has  no  application  to  this  case. 

6.  J^ut  it  is  insisted  tliat  each  stockholder  is  liable  to  re- 
deem his  proportion  of  the  bills  in  circulation,  that  when  lie 
redeems  a  bill  it  is  in  extinguishment  of  his  liability,  and tbt 
he  can  not  claim  a  share  in  the  distribution  of  the  assets, tU 
the  redemption  of  the  bill  by  a  stoukholder  is  a  payment  of 
the  bill,  and  it  can  not  be  used  to  claim  any  part  in  distribih 
tion.  If  this  rule  be  sound,  all  the  billsr  of  this,  and  prob- 
ably every  other  bank  in  the  State,  have  no  doubt  long  sinee 
been  redeemed  and  paid  off.  For,  in  that  case,  no  matter 
when  a  bill  may  come  to  the  hands  of^a  stockholder  itispiil 
off  and  extinguished,  and  could  not  be  afterwards  usedtti 
circulating  medium.  And  probably  all  the  bills  of  the  haif 
or  most  of  them  at  least,  have,  at  some  time,  passed  throo^ 
the  hands  of  the  stockholders,  as  it  is  a  well  known  &ct 
the  bills  are  repeatedly  paid  into  the  bank,  and  paid  (M^j 
again  in  its  daily  transactions. 

I  see  no  good  reason  why  the  bill-holders,  who  are  stoefc 
holders,  may  not  present  their  bills  and  share  equally 
other  bill-holders  in  the  distribution  of  the  assets  of  the 
under  the  rules  above  laid  down.     Indeed,  I  do  not  see 
we  can  investigate  the  question  in  this  proceeding,  who 
or  who  are  not  stockholders.     There  may  be  many 
whase  names  now  appear  on  the  books  as  stockholders, 
are  not  such  in  fact,  and  are  not  liable  for  the  redempti< 
any  part  of  the  bills.     To  exclude  such  bill-holders 
participation  in  the  distribution  of  the  fund  w*ould  do 
injustice.     And  it  is  foreign  to  the  objects  of  this  bill  to 
vestigate  the  question  of  the  individual  liability  of  each 
son  who  is  charged  to  be  a  stockholder,  or  the  extent  of 
liability. 

Again,  such  a  ruling  would  do  great  injustice 
stockholders  themselves.     Suppose  the  assets  of  the  bank 
be  twenty-five  per  cent,  upon  the  circulation,  and  that 
half  of  the  bills  are  now  in  the  hands  of  stockholder, 
that  the  stockholders  who  are  bill-holders  are  denied 
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irticipatiou  in  the  assets^  and  what  is  the  result?  The  bill- 
MsrSf  not  stockholders^  who  hold  half  the  entire  amount  of 
lis,  and  amoDg  whom  the  whole  fund  is  distributed,  will 
!t  fifty  per  cent  upon  their  bills.  What  then  ?  The  re- 
lining  stockholders  who  had  redeemed  none  of  the  bills 
e  only  liable  to  redeem  that  part  of  their  half  of  the  bills 
liich  was  not  paid  by  the  assets  of  the  bank.  In  other 
ndsy  they  are  only  liable  to  redeem  half  of  their  original 
inlity,  while  the  stockholder  biH-holders  have  been  obliged 
redeem  all  of  theirs.  Thus  by  operation  of  the  rule  in- 
ted  upon,  all  the  assets  of  the  bank  are  applied  to  the  ex- 
igaisbment  of  the  liability  of  half  of  the  stockholders, 
ule  the  other  half  are  leil  to  redeem  their  entire  liability. 
11818  neither  just  nor  equitable.  The  true  rule^  in  my 
bioOi  is  to  distribute  the  assets  among  all  the  bill-holders 
1088  bills  are  presented  to  the  Receiver  before  distribution, 
1  leave  the  bill-holders  who  are  not  stockholders  to  their 
oedy,  against  all  the  stockholders,  on  their  personal  lia- 
ity,  for  the  balance.  In  this  way,  the  questions  of  law  be- 
Ben  them  can  be  fairly  adjudicated,  and  each  bill-holder, 
10  appears  by  the  books  to  be  a  stockholder,  will  have  a 
r  chance  to  defend  himself,  if  he  is  not,  in  fact,  liable  as 
ih. 

l£  by  participation  in  the  assets,  any  bill-holder,  should 
re  the  amount  of  bills  held  by  him  reduced  below  the 
flie  amount  of  his  liability,  for  his  proportion  of  the  bills  not 
teemed  by  the  assets,  he  will  be  obliged  to  make  up  the 
icy  by  the  purchase  or  redemption  of  other  bills,  or  he 
[*be  liable  for  the  difference.  As  this  is  a  proceeding  in 
r,  it  is  the  opinion  of  the  majority  of  the  Court,  and  it 
Ltdjadged,  that  the  assets  of  the  Bank  of  Columbus,  in 
of  the  Receiver,  be  distributed  ^ro  rata  among  all 
l-holders  of  the  bank,  whose  bills  are  before  the  Re- 
st the  time  he  makes  the  distribution,  in  proportion 
qiuvfUum  of  consideration  paid  by  each,  without  regard 
ftct  whether  they  are  stockholders  or  not,  and  in  pref- 
to  all  other  debts  of  the  bank.  As  the  judgment  of' 
below  let  in  a  creditor,  not  a  bill-holder^  to  share- 
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with  bill-holders^  and  permitted  all  bill-holders  to  shm^ 
cording  to  the  face  of  their  bilb,  we  reverse  the  jadgtnentoi 
these  grounds,  and  send  the  case  back  with  instracdoodit 
the  distribution  be  made  in  conformity  to  this  raling. 
Judgment  reversed. 

McCay,  J.,  concurred  as  follows : 

1.  An  insolvent  bank  may  make  an  assignment  of  its'* 
sets,  and  in  so  doing,  it  may,  since  the  Act  of  1865-6,  pnfir 
one  creditor  to  another. 

2.  As  by  the  Code,  section  1493,  bill-holders  areprdon' 
creditors  in  the  case  of  a  bank,  the  charter  of  which  htfbiB 
forfeited,  an  assignment,  providing  that  the  assets  shall  b 
distributed,  as  is  provided  for  in  cases  of  forfeiture  of  dtf* 
ter,  is  a  preference  of  bill-holders. 

3.  Under  the  Code,  bill-holders,  whether  they  haveo* 
in  within  six  months  or  not,  and  whether  they  bestocttr 
ders  or  not,  are  entitled,  if  they  come  in  before  the  idPl 
distribution  of  the  assets,  in  proportion  to  the  considenW 
•they  have  severally  paid  for  the  bills  they  hold. 

Warner,  J.,  dissenting.  ^ 

On  the  Slst  day  of  March,  1866,  the  Bank  of  Cdnat0\ 
made  and  executed  a  deed  of  assignment  of  all  its 
and  assets,  in  trust,  for  the  payment  of  its  debts  "i 
ing  to  the  priorities  established  by  law^  in  cases  whera 
charters  are  surrendered  or  forfeited,"  the  bank  beiogil 
vent.     The  Act  of  1841,  providing  for  the  forfeiture  rfl 
charters  (the  substance  of  which  is  incorporated  into 
Code,)  declares  "  that  the  issues  of  such  bank  or 
shall  ^rs^  be  paid  off  and  redeemed,  and  the  Beceiveri 
hold  over  and  retain  a  sufficient  sum  to  pay  off  said 
for  a  term  not  exceeding  twelve  months  from  the  dii|^ 
their  appointment."    The  time,  as  it  will  be  seen,  is 
by  the  Code  to  six  montJis.    The  1493d  section  of  thei 
declares  that  when  a  bank  charter  is  forfeited  it  shiUh^ 
duty  of  the  Receiver  "  to  pay  the  creditors  pro  nxU^ 
annually,  according  to  the  dignity  of  their  claimSj 
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there  is  saflBcieiit  to  pnj  all ;  to  pay  the  holders  of  the  bills 
Wore  other  creditorSj  if  they  give  notice  of  their  claims 
wikin  six  months,"  When  the  charter  of  an  insolvent 
bank  is  forfeited  or  surrendered  the  bill-holder  creditors 
thereof  are  entitled  to  priority  of  payment  out  of  the  assets 
of  such  bank  so  forfeited  or  surrendered,  if  they  give  notice 
<tf  their  claims  within  six  months  from  the  date  of  such  sur- 
tender  or  forfeiture,  and  are  entitled  to  be  paid  before  the 
Uktr  creditors  of  such  hank.  It  was  the  true  intent  and 
neaDing  of  the  Bank  of  Columbus,  in  making  the  deed  of 
inignment,  th^it  its  bill-holder  creditors  who  had  given  the 
rix  months  notice  should  be  first  paidy  inasmuch  as  their 
priority  of  payment  is  established  by  law  ;  and  as  the  claim- 
«nt8  on  the  fund  arising  from  the  assets  of  the  bank  claim 
under  the  deed  of  assignment,  they  are  bound  to  conform 
to  its  terms  and  stipulations,  in  the  distribution  of  that 
ft&d.  Inasmuch  as  the  bill-holder  creditors  of  an  insol- 
^mt  bank,  the  charter  of  which  has  been  surrendered  or 
fafeited,  who  have  given  notice  of  their  claims  within  six 
inonths,  are  entitled  under  the  law  to  priority  of  payment 
Wore  the  other  creditors  of  the  bank,  a  depositor  being  a 
general  creditor  of  the  bank  is  not  entitled  to  share  in  the 
ilrtribution  of  the  fund  with  the  bill-holder  creditors,  he 
|ku^  one  of  the  "  other  creditors,"  before  whom  the  biU- 
jlDlder  creditor  is  entitled  to  be  paid  under  the  law.  The 
holder  creditor  who  has  given  the  six  months  notice 
entitled  to  priority  of  payment  under  the  law,  the 
and  1499th  sections  of  the  Code,  were  not  intended  fb, 
do  not  alter  or  defeat  that  priority  of  payment y  but  on 
contrary  preserve  and  protect  it,  in  the  latter  part  of 
sections, 
debts  of  an  insolvent  bank  are  to  be  paid  in  the  or- 
ribed  in  cases  of  administration  to  the  extent  ap- 
except  wjiere  special  preference  or  postponement 
bylaw  ;  here,  special  preference  is  given  by  law,  as 
by  the  deed  of  assignment,  and  therefore  the  gen- 
htw  in  cases  of  administration  is  not  applicable  to  this 
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Bv  the  ninth  section  of  the  Columbus  Bank  charter  it  is 
declared  that,  ^^  in  case  said  bank  should  suspend  pajzoent 
of  its  bills  on  demand,  or  shall  cease  to  do  btisinesSj  or  said 
charter  should  become  forfeited,  the  stockholders  in  said 
bank  shall  be  personally,  individually  and  severally  Jotiid 
for  the  payment  of  said  bills,  without  suit  against  the  taut, 
to  any  creditor  holding  bills  unpaid,  in  the  proportion  that 
his  stock  subscribed  for  bears  to  the  whole  stock  of  said 
bank."     The  stockholders  of  said  bank  who  may  have  re- 
deemed and  taken  up  the  bills  of  the  bank,  to  protect  them- 
selves from  liability  as  such  stockholders,  under  the  provkioni 
of  the  ninth  section  of  the  bank  charter,  are  not  suck  iiB- 
holders  as  the  law  contemplates,  who  are  entitled  to  be  paid 
out  of  the  fund  arising  from  the  assets  of  the  bank,  befon 
other  creditors,  unless  they  are  the  holders  of  the  bills  of  the 
bank  to  an  amount  over  and  above  their  liability  as  stocthol- 
ders.     In  that  event  they  stand  upon  the  same  footing  ii 
other  bill-holders,  as  to  the  excess  of  bills  held  by  thca 
over  and  above  the  amount  for  which  they  were  bound  t» 
redeem,  as  such  stockholders,  under  their  contract  whs 
they  accepted  the  charter.     To  allow  the  stockholden  ^ 
have  taken  up  the  bills  of  the  bank  ip  dischaige  of  tbor 
personal  liability,  to  take  the  larger  portion  of  the  fluid  • 
Court,  as  hill-holders  in  that  capacity,  and  then  to  tarnfc 
real  bona  fide  bill-holder  over  to  a  suit  against  the  f^ 
holders  for  the  deficiency  which  may  be  due  them  on  th* 
bills,  whether  solvent  or  insolvent,  is  not  within  either  fc 
reason  or  spirit  of  the  law  which  gives  to  bill-holders  spea* 
preference  in  payment  thereof.     The  bill-hoWera  who  * 
entitled  to  participate  in  said  fund  are  entitled  to  be  pii' 
therefrom  only  the  value  they  paid  therefor,  in  good  flWDft 
at  the  time  they  became  the  holders  and  bona  fidt  on** 
of  said  bills,  and  should  be  required  to  show  the  timewi* 
they  became  such  holders  and  bona  fide  owners  thereof 
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20ROE  H.  Bryan,  administrator,  plaintiff  in  error,  vs. 
Myra  T.  Hickson  et  cU.,  defendants  in  error. 

Fhe  State  Coarts  will  not  enjoin  persons  from  proceeding  in  the  Uni- 
sd  States  Courts,  nor  will  the  United  States  Courts  enjoin  suits  in  the 
tate  Courts,  except  to  enforce  obedience  to  process  already  issued 
gainst  suitors  already  in  Court.     (R. ) 

K  Court  of  Equity  will  not  entertain  a  bill  to  marshal  assets,  on  the 
round  that  there  are  numerous  claims  against  the  estate,  or  that  the 
state  is  insolvent,  or  that  the  claims  are  charged  to  be  complicated. 
liere  must  be  claims  of  doubtful  right  to  be  settled,  or  danger  of 
erious  injustice  or  other  complications,  in  which  the  law,  under  the 
rdioary  legal  tribunals  is  incompetent  to  do  adequate  justice,  and 
ids  must  appear  from  the  facts  set  forth,  before  a  Court  of  Equity 
rill  interfere. 

Bill  to  marshal  assets,  etc.  Demurrer.  Befor^  Judge 
>HN80N.    Harris  Superior  Court.    October  Term,  1869, 

This  bill,  filed  in  January,  1868,  was  demurred  to  for  want 
'  equity,  the  demurrer  was  sustained,  and  that  is  assigned 
(error.  Its  averments  were  as  follows :  Bryan,  in  1864, 
IS  appointed  administrator  of  Thomas  Hickson,  deceased, 
"he  only  heir  is  Myra  T.  Hickson,  of  Bibb  county,  Georgia, 
"ke  estate  was  regularly  appraised  at  $285,594  00  in  Con- 
rierate  currency.  The  estate  consisted  of  twenty-four  hun- 
^  acres  of  land,  seventy-seven  slaves,  and  various  personal 
Wperty  and  assets,  specified.  Because  of  the  perilous  times, 
lyia  T.,  in  August,  1865,  to  induce  Bryan  to  become  admin- 
^tor,  agreed  to  allow  him  to  take,  as  extra  compensation 

*  his  services  as  such  administrator,  four  per  cent,  upon  the 
'Ventory  after  deducting  the  value  of  the  slaves.  He  pro- 
•rfed  to  discharge  the  liabilities  of  the  estate,  and  regarding 
^  perfectly  solvent,  in  some  instances  he  took  up  demands 
^inst  it  by  giving  therefor  Myra  T.'s  note,  with  himself  as 
**  accommodation  endorser,  without  any  benefit  to  himself. 

*  the  26th  of  December,  1864,  he  so  took  up  a  demand 
^inst  the  estate  in  favor  of  Elizabeth  and  Amanda  David- 
^  for  $1024  00,  besides  interest.  Upon  this  note  said 
i^abeth  sued  in  Harris  county,  had  that  case  marked  dis- 
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missed^  without  paying  the  costs,  and  only  to  vex  and  hnm 
Bryan,  sued  upon  it  in  the  Circuit  Court  of  the  United  Sttttt 
for  the  Southern  District  of  Georgia,  in  the  name  of  Job 
W.  Davidson,  of  Alabama,  who  is  not  the6ona^e  ownercf 
said  note.  He  hopes  to  have  said  suit  enjoined,  and  ODkgil 
grounds  to  dismiss  it,  having  had  all  necessary  pleas  fiki 
When  this  is  done  Elizabeth  and  Amanda  will  again  snehii 
unless  restrained.  There  are  other  claims  which  fall  nndff 
similar  principles  of  equity,  which  should  be  brought  beftn 
the  Court  with  suitable  explanations  that  equity  may  bedoae. 
Thomas  Gordon,  of  Catoosa  county,  as  administrator  dfioMi 
non  of  James  Simpson,  obtained  a  decree  against  Bryan  ff 
such  administrator,  to  enforce  the  vendor's  lien  for  the  p■^ 
chase-money  of  the  most  valuable  portion  of  the  lands  of  tk 
estate  for  about  $3,000  00,  and  has  begun  suit  on  the  nota  ^ 
given  for  the  purchase-money  aforesaid,  to  enable  himll 
recover  his  pro  rata  share  of  what  may  remain  unpaid  whi 
said  lands  shall  have  been  sold  under  said  decree. 

Bryan  did  not  reside  on  the  plantation,  Myra  T.  did,  wai9i 
for  some  time,  did  one  Hanlon.  He  deceived  her,  and  iiMh 
ried  her  while  he  had  another  wife,  and  he  and  one  Blaek* 
man  consumed  part  of  the  estate,  for  which  he  asks  tkf 
may  account.  Hanlon  has  fled  to  parts  unknown;  MyiaT. 
has  been  divorced  from  him,  and  Blackman  died  in  TeM 
and  his  estate  is  unrepresented.  But  these  expenditoitf 
were  not  beyond  Myra  T.  Hickson's  position  and  station  « 
society,  and  were  afterwards  charged  to  her  in  her  y«lA 
allowance.  This  allowance,  her  do>ver,  which  was  aflsigoi^ 
and  emancipation  of  slaves,  reduced  said  estate.  LeeobtaiDc' 
a  judgment  against  Bryan  as  administrator  while  he  sop- 
posed  the  estate  was  solvent,  and  seeks  to  enforce  that  jo^B* 
Vnent,  and  a  suit  is  pending  against  him  by  McGehee  fa 
8175  00.  (A  schedule  of  debts,  and  the  description  of  the« 
are  exhibited.)  Upon  consultation  with  Lee  and  other  aJ" 
itors,  Bryan  suggested  the  necessity  of  filing  a  bill  to  foth 
shal  the  assets;  Lee  said  they  thought  if  he  wonld  sell  4i 
property  on  credit  it  would  bring  enough  to  pay  all,  and  thj 
would  wait     He  did  so  sell,  selling  much  of  the  property  ts 
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Ujra  T.  Owing  to  the  decIiDe  of  cotton  and  other  unfore- 
«e&  causeSy  he  can  not  raise  money  from  said  sales^  and  all 
he  proceeds  and  assets  will  not  pay  all  the  debts. 

He  prayed  that  said  Elizabeth  and  Amanda,  and  other 
seditors  in  like  situation,  be  enjoined,  and  that  the  notes 
jjn&n  to  them  be  decreed  to  be  demands  against  the  estate 
ttly,  that.  Gordon  be  enjoined  on  his  common  law  action, 
kitall  other  creditors  be  enjoined  from  further  proceedings 
(tinst  him,  that  they  all  answer  as  to  the  nature  and  dig- 
%  of  their  demands,  etc.,  that  the  assets  be  marshaled,  and 
luthe  be  instructed  how  to  pay  them  out,  and  he  be  allowed 
HI  oompensation  and  solicitor's  fees,  and  then  be  discharged 
iEom  furthe&*  liability. 

The  inventory  of  appraisement,  sale  bills,  and  bis  returns, 
Rveall  exhibited.  The  inventory,  made  the  15th  of  Octo- 
«r,  1864,  footed  up  $285,594  00.  Of  this  amount  $140,- 
M  00  was  for  the  slaves,  $34,000  00  is  for  land,  and  the 
nbuice  was  for  the  usual  personal  property  of  a  wealthy 
vmer.  His  returns  showed  that  up  to  July  1st,  1866,  he 
wi  received  in  cash  for  said  estate  $4,635  96,  all  of  which 
16  had  paid  out  since  the  war;  that  from  July  1st,  1866,  to 
■nnary  1st,  1868,  he  had  received  $3,730  24,  and  after 
■king  out  his  payments  and  commissions,  he  owed  the  estate 
l^cuh  $2,892  05.  The  exhibited  claims  against  the  estate 
imtod  up  $6,266  45.  They  accrued  in  1859  and  1864,  and 
h^  intermediate  years.  Of  these,  the  demand  of  Sampson's 
was  $3,000  00.  Lee's  judgment  was  $1,575,  with  in- 
from  October,  1867. 

H.  BiOHAM,  by  Tho8.  Whitaker,  for  plaintiff  in  error. 

JBY  &  Ramsey,  H.  L.  Benninq,  L.  T.  Downing, 
idantB  in  error. 

!ATy    J. 

have  carefully  read  this  bill,  and  are  unable  to  see  any 

in  the  judgment  of  the  Court  below  in  sustaining  the 

So  far  as  the  complainant  can  get  any  relief  he 
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has  his  remedy  at  law.  He  pleaded  to  each- of  the  saits 
the  same  facts  he  sets  up  in  his  bill,  and  the  remedy  atUw 
is  just  as  complete  as  it  is  in  equity.  If  by  his  owofialthe 
has  gotten  into  trouble,  neither  equity  nor  law  will  rdicrc 
him,  and  if  his  difficulties  are  such  as  excuse  him,  a  Coortof 
Law  can  do  it  as  well  as  a  Court  of  Equity.  Various  Ads 
of  the  Legislature,  passed  since  the  emancipation  of  the 
slaves,  protect  administrators  in  having  made  payments  whidi, 
as  it  turned  out,  should  not  have  been  paid.  If  his  case ii 
covered  by  those  Acts,  he  can  plead  them  at  law  when  itii 
attempted  to  make  him  personally  liable. 

1.  As  to  the  injunction  prayed,  to  prevent  asaitintkl 
Circuit  Court  of  the  United  States,  the  State  Coarts  lil 
not  enjoin  persons  from  proceeding  there,  nor  will  theUaitol 
States  Courts  enjoin  suits  in  the  State  Courts,  except  to ahJ 
force  obedience  to  process  already  issued  against  8aitoniit{ 
ready  in  Court.     2  Story's  Equity,  sec.  900,  and  cases 

2.  To  make  out  a  case  for  marshaling  assets,  there  moitl 
conflicting  rights  of  doubtful  character  to  be  settled, 
ducing  danger  to  the  administrator,  or  some  oompli( 
which  a  Court  of  Law  has  not  the  machinery  to 
This  case  presents  no  such  difficulties,  and  equity  has  no  jiini|j 
diction  over  it,    Judgment  affirmed. 


The  South-western  Railroad  Company  d  at, 
in  error,  vs.  Oscar  Thomason  et  al.,  defendants  in 

1.  Railroad  stock,  under  our  law,  is  personal  assets. 

2.  When  there  are  no  debts  unpaid,  and  the  administrator  of  an 
illegally  disposes  of  property  of  the  estate,  and  is  insolvent, 
will  entertain  a  bill  filed  by  the  heirs-at-law  to  recoTer  the  properff  I 
illegally  disposed  of,  or  to  decree  an  account  of  its  proceeds. 

8.  When  an  administrator,  without  authority,  disposed,  at  privalsi 
of  South- Western  Railroad  stock,  and  the  same  was,  by 
the  administrator,  transferred  to  the  purchaser  on  the  books 
company,  and  it  is  not  known  to  the  heir  who  is  the  present  I 
of  the  stock :    Held,  that  as  the  company  is  bonnd  to  pay  tki'< 
dends  to  the  true  owner  only,  it  is  a  proper  party  to  a  bill  iM' 
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corer  the  present  owner,  and  praying  a  re-transfer  of  the  stock  and  an 
lecount  of  the  dividend. 
i»  Hdd  fiaiheTf  That  the  present  holder  of  the  stock  is  also  a  necessary 
pirtj,  and  when  discovered  by  the  answer,  he  must  be  proceeded 
igiinst  as  snch  befpre  any  final  decree  can  be  had,  either  as  to  the 
tnntfer  or  the  dividends. 

Eqaitj.    Private  sale  by  administrator.    By  Judge  Cole, 
EBbb  Superior  Court    May  Term,  1869. 

The  bill  of  Thomason  and  others  against  said  company, 
iod  Charles  C.  Usher  averred  as  follows:  In  1861,  James 
Vakeman  died  in  said  county,  seized  and  possessed  of  a  large 
state,  real  and  personal,  all  of  which,  except  some  slaves,  he 
give  by  his  will  to  his  wife,  who  was  his  sole  heir.  Part  of 
he  personal  assets  of  his  estate  were  forty  shares  of  the  capi- 
il  stock  of  said  company,  then  and  yet,  of  the  value  of 
to,000  00,  and  producing  $1,000  00  annually.  Mrs. 
Ifikeman  proved  the  will,  qualified  as  its  executrix,  but  did 
bmore  towards  the  execution  of  the  will ;  nor  did  she  reduce 
nd  stock  into  her  possession.  A^boiit^  twelve  or  eighteen 
■ODths  after  her  husband's  death,  Mrs.  Wakeman  died  intes- 
ik^  leaving  a  large  estate  of  realty  and  personalty.  Com-^ 
lunants  and  said  Usher  were  her  sole  heirs,  he  being  enti- 
bd  to  half  of  her  estate,  and  they  to  the  other  half. 
:  Soon  after  her  death  said  Usher  became  administrator  on 
jfr  estate,  and  administrator  de  bonis  non  upon  the  estate  of 
|r.  Wakeman.  He  had  no  inventory  of  both  estates  made, 
lined  no  order  to  sell  any  of  the  property,  and  has  never 
le  any  returns  as  to  either  estate.  In  November,  1865, 
March,  1866,  Usher,  combining  with  said  company  and 
persons  unknown,  procured  said  company  to  take  up 
cancel  the  scrip  for  said  stock,  which  still  was  in  Mr. 
lan's  name,  and  to  issue  new  scrip  therefor  to  said  un- 
persons, and  to  transfer  said  stock  on  their  books 
it  stood  in  Mrl  Wakeman's  name  to  said  persons.  This 
privately,  without  any  order  for  its  sale,  without 
iTerlisement  or  other  step  required  by  law. "  The  com- 
pud  the  dividends  on  said  stock  to  said  transferrees. 
Mr.  Wakeman  nor  his  wife  owed  any  debts  at  the 
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dates  of  their  respective  deaths^  and  their  cstateSy  whidiTTsiNr 
took,  were  worth  $10,000  00,  besides  said  stock.  UHher  k 
insolvent.  They  prayed  a  discovery  as  to  Usher's  titDsftr 
of  said  stock,  when,  to  whom,  and  by  what  authority,  whit 
dividends  had  been  paid  on  it,  when,  and  to  whom,  and  ■ 
whose  name  the  stock  now  stands  no  the  books  of  the  oon- 
pany,  and  that  the  company  issue  to  them  scrip  for  half  tf. 
said  stock,  and  half  of  its  dividends,  which  had  aocmed  rinei:; 
Mrs.  Wakeman's  death.  r 

The  company  demurred  to  the  bill,  upon  the  grounds  wti 
complainant's  showed  no  title  to  said  stock,  nor  any  vpSHf 
entitling  them  to  the  relief  prayed  for.     The  demurrer  W 
overruled,  because  of  the  charge  as  to  combination  bet 
said  defendants.     This  refusal  to  dismiss  the  bill  is  tmpd 
as  error, 

Lyon,  deGraffenried  &  Irvin,  Lawton,  for  phii 
in  error,  cited,  as  to  complainant's  title:     Irw.'Code, 
2211,  2247,  2543-7.    The  company  acted  legally— see; 
charter.  Acts,  1845. 

Whittle  &  Gustin,  B.  Hill,  for  defendant,  replied 
the  company  was  responsible  for  wrong  transfer: 
10,  Charter;  Acts,  1846,  p.  132.     The  private  sale 
gal:  Irw.  Code,  sees.  2513-14;  Neal  vs.  Patten,  of  thii 
The  company  can  not  suffer,  so  far  as  the  corpus  is  com 
by  the  decree :     Ward  vs.  C.  R.  R.  &  B'k'g  Co.,  37th 
R.,  515. 

McCay,  J. 

1.  Very  much  of  the  old  common  law  distinction 
real  and  personal  property  in  the  administration  of  the 
of  deceased  persons  is  done  away  with  by  our  law. 
is  assets  for  the  payment  of  debts.     The  administrator 
sue  for  it,  Code,  section  2449,  and  in  some  cases  he  may 
sue  the  heir  for  realty:    Section  2460.     So  as  to 
property.    The  heir  may  compel  the  administrator  to  i 
to  him  the  specific  property  if  there  be  no  neoeasity  to 
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^  it,  and  he  is  entitled  to  an  attachment  to  compel  its  deliv- 
j :  Code,  sec  2658.  When  practicable,  the  Ordinary  may 
der  a  distribotion  of  the  e^ate  in  kind :  Code,  sections 
MS  and  2545. 

Under  these  changes  in  our  law  we  see  no  reason  why  the 
iiiB.  may  not  file  this  bill  to  procure  from  the  present  claim- 
itsthe  specific  effects  illegally  sold  by  the  administrator,  of 
hkh  they  would  have  been  entitled  had  they  no  been  put 
It  of  his  hands,  to  a  distribution  in  kind.  If  the  facts  set 
fflfa  in  the  bill  be  true,  this  is  the  case. 
2L  There  are  no  debts  to  be  paid,  and  the  Ordinary  would 
der  such  distribution  in  kind  were  the  effects  now  in  hand, 
here  is  therefore  nothing  in  this  objection  to  the  bill. 
-By  the^l4th  section  of  the  Code,  all  sales  by  adminis- 
■ton  must  be  at  public  sale,  (except" annual  crops  sent  to 
prket,)  and  under  certain  circumstances,  wild  lands :  Sec- 
2616.  Stock  in  a  railroad  company  cannot  therefore  be 
except  at  public  sale.  If  the  administrator  do  sell  at 
Svate  sale,  as  he  is  not  apparently  proceeding  to  sell  under 
le prescribed  forms,  the  purchaser  is  charged  with  notice: 
|de,  section  2586. 

e  do  not  think  the  railroad  company  liable  to  these 

for  the  stock.     Such  is  by  no  means  the  effect  of 

by-law  prescribing  the  mode  of  transfer.    Indeed,  the 

fer,  as  to  other  parties  than  the  company,  is  complete 

t  any  transfer  upon  the  books.     If  there  were  a  bona 

aale,  or  if  the  sheriff  were  to  sell,  the  law  would  compel 

eompany  to  permit  the  transfer :     Bailey  V8,  Stroheekery 

Georgia,  259.     The  transfer  upon  the  books  is  only  for 

tection  of  the  company;  it  may  have  liens  upon  the 

or  it  may  require  this  mode  in  order  that  its  own  man* 

t  may  be  complete  and  within  its  grasp. 

Bat  whilst  the  railroad  company  is  not  liable  for  this 

Id  the  complainants,  it  is  a  proper  party  to  a  bill  of  this 

It  has  an  interest  in  the  decree.     It  is  liable  for 

it  has  paid  or  may  pay  to  one  who  was  not  le- 

irised  to  receive  them.     We  hold,  therefore,  this 

ly  fil^  in  Bibb  county,  and  against  the  company. 
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4.  We  thiuky  however^  the  present  claimant  of  the  stock  ^ 
is  not  only  a  proper  but  a  necessary  party.     His  interest  is  tkj 
principal  interest  sought  by  the  bill  to  be  affected.    The  bill, 
charges,  however,  that  the  complainants  do  not  know  wl 
the  present  claimant  is,  and  one  of  the  objects  of  filing  ftij 
bill  is  the  discovery  of  that  fact.     How  else  are  they  toialj 
out  ?    J^ominally,  these  complainants  are  not  stockbol( 
No  stock  stands  upon  the  book  to  their  names.    The^ 
not,  therefore,  j>ri77ia/ack;,  a  right  to  examine  the  boob  i 
stockholders,  and  they  have  a  right  to  file  a  bill  to  get 
information. 

When  the  bill  is  answered,  the  present  claimant  of 
stock  must  be  made  a  party^  when  a  decree  can  be  had, 
settling  the  rights  of  the  complainants  as  to  the  com] 
and  to  the  other  claimants. 

Judgment  affirmed. 


Turner  Hortok,   plaintiff  in  error,  vs.  W.   W.  Cl 

Executor,  defendant  in  error. 

A  judgment  foreclosing  a  mortgage,  is  not  within  the  Acta  prondiifj 
the  dormancy  of  judgments. 

The  Act  of  March  6th,  1856,  providing  that  jadgmentB  shaU  be, 
paid  off  and  satisfied^  upon  which  no  execution  shall  iisae  n 
years  from  the  date  of  the  judgment,  or,  if  an  ezecntion  hai  a 
no  entry  be  made  on  the  same,  within  seven  years,   does  nol 
said  judgment  dormant,  hut  satisjiedf  and  was  suspended  by  At^ 
0U8  Acts  from  1860  to  1865,  suspending  the  statutes  of  limitatMOis^ 

Dormant  Judgments.     Statute  of  Limitations. 
Judge  Green.    Newton  Superior  Court.     September 
1869. 

On  the  3rd  of  October,  1860,  a  mortgage ^E. /a.  wasi 
in  favor  of  Clark  as  executor  of  Conyers,  against 
lands  therein  named,  which  Horton   had   mortgagedt 
entry  was  made  by  any  ofiQcer  on  said  fi.  fa.  till  it  tws 
upon  said  lands,  on  the  29th  of  October,  1868.    Tui 
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B  oath  of  illegality^  averring  that  said  Ji.  fa.  was  dormant^ 
B.  All  the  other  qaestions  being  waived,  and  that  being 
bmitted  to  the  Court,  he  held  that  the^.  fa.  was  not  dor- 
ant^  and  ordered  the  sheriff  to  proceed  under  the  levy.  This 
ttsigned  as  error. 

P.  L.  Mynatp,  for  plaintiff  in  error,  cited  Cobb's  N.  Dig., 
M|  498;  8th  section  of  Limitation  Act  of  1856,  pamph.,  234 ; 
nrin's  Code,  sec.  2863;  19th  Ga.,  279;  Battle  vs.  Shivers, 
Ml  Ga.  R;  7th  Ga.  B.,  495. 

W.  W.  Clabk,  for  defendant,  relied  upon  the  last  case 
fed  and  asked  for  damages,  for  delay. 

McCat,  J. 

It  was  assumed,  in  the  argument  of  this  case,  for  the  plain- 
Vin  error,  that  this  Court,  in  the  case  of  Shivers  and  Battle, 
lA  Georgia,  405-416,  had  held  the  eighth  section  of  the 
iit  of  March  6th,  1856,  not  a  statute  of  limitations,  and 
brefbre  not  suspended  by  the  various  Acts  from  1860  to 
IS6y  suspending  the  statutes  of  limitations.  There  are,  it 
Firue,  some  expressions  there  used  indicating  that  the  Court 
not  consider  that  section  of  the  Act  of  1856,  a  statute  of 
itations,  but  an  Act  regulating  the  lien  of  judgments, 
a  close  inspection  of  that  decision  will  show,  that  the 
distinctly  decides  in  that  case,  that  so  far  as  the  section 
to  prevents  the  revival  of  a  cforTnan^  judgment,  it  was 
ite  of  limitations,  and  therefore  was  suspended  by  the 
ling  Acts.  The  Court,  in  that  case,  says  distinctly, 
407 :  ''In  a  very  fair  sense,  a  provision  that  a  judgment 
be  presumed  satisfied,  may  be  called  a  statute  of  limita- 
since  a  judgment  thus  situated  cannot  be  revived  nor 
upon.'' 
8tb  section  of  the  Act  of  1856,  is  in  these  words : 
no  judgment  hereafter  obtained  in  the  Courts  of  this 
be  enforced  after  the  expiration  of  seven  years 
time  of  its  rendition,  when  no  execution  has  been 
tvpon  it|  and  when  execution  has  been  issued^  after  the 
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expiration  of  seven  years  from  the  date  of  the  last  enti 
on  the  execution^  made  by  the  officer  authorized  to  ti 
and  return  the  same.  But  all  such  judgments  shall  be 
and  taken  as  fully  satisfied  and  paJid^ 

There  is  nothing  said  here  of  dormant  judgments^  no 
of  the  revival  of  such  judgments^  the  language  is  I 
strong  and  positive;  judgments  without  the  entry^  sh 
presumed  paid  off  and  satisfied.  There  is  no  preamble 
as  in  the  Acts  of  1822  and  1823,  reciting  that  creditoi 
defrauded  and  innocent  purchasers  damaged,  by  oolh 
and  fraud,  nor  is  there  any  proviso  for  the  rertW  o 
judgment,  by  scire  facias,  or  by  action  of  debt.  It  is  si 
said,  the  judgments  shall  be  held  and  taken  to  be  fall; 
off  and  satisfied. 

We  are  inclined  to  think  that  while  this  Act  was  of: 
a  judgment,  which  was  permitted  by  the  plaintiff  t 
without  the  entries  required,  for  seven  years,  did  not  bi 
a  dormant  judgment  but  a  dead,  satisfied,  judgment,  am 
this  Act  was  intended  to  beget,  between  the  plaintiff 
fendant,  the  conclusive  presumption  that  the  judgmi 
paid.  That  whilst  this  Act  operated,  a  dormant  jodf 
and  a  dead  judgment  were  the  same  thing,  and,  so  & 
am  concerned^  I  see  nothing  in  the  section  which  ei 
mortgage  judgments  from  its  operation. 

The  case  of  BuU  vs.  Maddox,  7th  Georgia,  495,  ei 
mortgage^. /od.  from  the  Act  of  1823,  solely  on  thegi 
that  the  Act  was  intended,  not  to  regulate  the  rights  c 
plaintiff  and  defendant,  but  the  rights  of  third  persooi 
that  it  acted  not  on  the  judgment,  but  on  the  lien  of  the, 
ment,  and  that,  as  a  mortgage  fi.  fa*  does  not  get  it 
from  the  judgment,  but  from  the  mortgage,  the  Act  ef 
did  not  refer  to  mortgage  judgments  and  executions. 

The  Act  of  1856  does  not,  in  its  terms,  except  mQK 
judgments,  nor  does  it  contain  any  language  from  whidj 
to  be  inferred  that  it  operates  only  upon  the  lien.  Itsq 
judgment  shall  be  taken  to  be  paid  off  and  satisfiedii 
makes  no  provision  for  the  revival  of  the  judgment 

As  was  intimated  in  the  case  of  £aiUe  vs.  iSJUeens 
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Itorgia  EqnniSy  405,  we  think  the  Act  of  1856,  this  section 
was  suspended  daring  the  war,  and  that  a  judgment  without 
die  entries  required,  was  not  presumed  satisfied  and  paid  off. 
The  suspension  of  this  section,  however,  just  as  its  repeal 
voald  have  done,  lefb  in  operation  the  Act  of  1823,  which,  in 
BMe  V8,  Shivera  we  held  was  not  a  statute  of  limitations,  but 
■nAct  regulating  the  rights  and  duties  of  the  plaintiffs  in 
lodgments  towards  each  other  and  towards  purchaser^  from 
tte  defendant,  and  was  not  suspended  by  the  suspending 

Whilst  the  Act  of  1856  was  of  force,  the  law  relating  to 
ribmaii^  judgments  was  swallowed  up,  as  it  were,  by  the  law 
declaring  that  seven  years,  without  the  entries  required,  ren- 
dered a  judgment  aaJtisfied;  but  when  that  Act  was  suspended 
Vlttt  was  the  result?  Were  vigilant  creditors  and  innocent 
|iBrohasers  left  without  protection  ?  Or  was  the  law  of  1823 
^Meeting  (hem  again  in  operation  ?  Suppose  a  statute  were 
pned  declaring  that  a  mortgage  not  recorded  in  three  months 
Ihoald  be  absolutely  null  and  void,  whilst  that  statute  was  in 
pc€e^  the  present  law  declaring  that  such  a  mortgage  is  not 

tl  against  innodent  purchasers,  would  be  obsolete.     But  if 
Bupposed  law  were  repealed,  would  not  the  former  Act  re- 
?    Or  if  it  were  suspended,  would  not  the  same  result 
w  ?    Such  is  the  settled  rule' for  the  construction  of  stat- 
Sedgwick  on  Con.  and  Stat.  Law,  129, 134. 
When  the  Act  of  1856  was  suspended,  by  what  law  were 
rights  of  vigilant  creditors  and  innocent  purchasers  reg- 
?    By  the  common  law;  and  under  the  Act  of  1799, 
np  to  1811,  judgments  became  dormant  in  a  year  and  a 
;  by  the  Act  of  1811  they  never  became  dormant;  by 
Act  of  1823  they  became  dormant  in  seven  years,  if  no 
was  made  by  the  proper  officer.     In  my  judgment,  we 
stop  at  the  next  Act  previously  to  1856,  which  rcgul^- 
e  subject.     If  all  staJtidea  on  the  subject  were  repealed, 
tbe  common  law  would  be  of  force,  and  this  made  a 
t  dormant  in  a  year  and  a  day. 
lield  in  BcUUe  vs.  ShiverSj  that  none  of  these  regula- 
■  to  the  dormancy  of  judgments  were  in  any  proper 
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sense  statutes  of  limitations^  and  that  the  Act  of  1823  wssof 
force  up  to  the  adoption  of  the  Code  which  contains  substan- 
tially the  same  provisions  as  that  Act  None  of  these  Ac^  ^ 
for  the  dormancy  of  judgments,  apply  to  judgments  foreclos- 
ing mortgages,  because  they  relate  to  the  lien  of  thejod^ 
ment  only,  and  a  mortgage  judgment  has  no  lien  as  a  jo^ 
ment.  It  gets  its  lien  from  the  mortgage:  7th  Georgia 491 
We  are  clear,  therefore,  that  a  mortgage  judgment,*duiiif 
the  suspension  of  the  Statute  of  Limitations,  is  notafiecUl:] 
by  want  of  the  entries  required  once  in  seven  years,  and  M 
therefore  aiSrm  the  judgment  of  the  Court  in  this  case. 


John  W.  Lewis,  superintendent,  plaintiiF  in  error,  m. 

H.  Turner,  defendant  in  error. 

By  the  Act  of  April  18,  1863,  all  suits  then  pending,  and  brought 
the  adoption  of  the  Code,  against  the  Western  ft  Atlantic 
for  damages  caused  by  the  running  of  the  cars,  stand  npon  ths 
footing  as  suits  against  other  railroad  companies  for  snch 
and  this,  even  though  the  damage  for  which  the  suits  are  brought^ 
received  before  the  adoption  of  the  Code-. 

Liability  of  Western  &  Atlantic  Railroad. 
Law.     Before  Judge  Pope.    Fulton  Superior  Court 
Term,  1869. 

Early  in  1861,  Turner  brought  case  against  Lewi^ 
Superintendent  of  the  Western  <&  Atlantic  Railroad, 
able  to  April  Term,  1861,  of  the  Superior  Court  of 
county.     He  averred,  that  on  the  8th  of  July,  1859,  he 
employed  by  and  acting  as  a  ^reman  on  an  engine  of 
defendant,  on  said  road,  and  was  damaged  by  the  sioku 
opening  of  the  track  of  said  road*,  causing  the  engine  to 
set  and  scald  him;  that  he  expended  money  for  board, 
ing,  etc.,  in  trying  to  cure  himself,  but  could  not  be 
and  was  for  two  years  wholly  disabled  from  a1 
business,  suffered  great  pain,  and  was  disabled  for  lift; 
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Uiis  upsetting  of  the  engine  was  caused  by  the  carelessness 
ud  negligence  of  the  track-raiser,  and  other  servants  of  de- 
ftndanty  over  whom  he  had  no  control,  and  who  did  not  work 
It  the  same  work  with  him,  but  stayed  upon  said  railroad  to 
beep  it  in  order,  and  they  failed  to  do  so,  and  allowed  the 
iofk  to  get  in  such  order  as  to  upset  said  engine. 

The  plaintiff  proved  the  time,  manner  and  extent  of  the 
qnry,  as  stated,  and  that  he  was  a  first  cl&ss  fireman,  getting 
ft  00  per  day,  that  he  demanded  payment  according  to  the 
titate,  and  it  was  refused,  and  that  his  duties  caused  him  to 
lijr  on  his  engine,  while  the  track-raiser's  duty  was  to  stay 
HI  his  section  of  the  road,  and  keep  it  in  order,  and  that  the 
Old  at  that  point  had  been  some  time  in  bad  order,  and  that 
he  track-raiser  was  discharged  immediately  upon  the  hap- 
wing  of  this  occurrence.  Here  plaintiff  rested  his  case. 
)Bfend8nt'8  counsel  moved  for  a  non-suit.  The  motion  was 
mraled,  the  cause  was  argued,  and  plaintiff  had  judgment 
|r  |2,000  00  and  costs.  A  new  trial  was  moved  for,  upon 
|p  ground  that  the  Court  erred  in  refusing  a  non-suit,  and 
iMuise  the  verdict  was  contrary  to  the  evidence,  etc.  The 
\ttti  refused  a  new  trial,  and  error  is  assigned  thereupon. 

B.  B.  HoYT,  for  plaintiff  in  error,  said  plaintiff  ought  not 
I  have  recovered,  because  he  was  injured  by  his  fellow-aer- 
in  the  same  work:  15th  Ga.  R.,  349 ;  23d,  436 ;  Pierce 
Am.  R.,  286,  289 :  Story  on  Ag.,  sec.  453,  {d)  et  acq.;  4th 
If,  49,  57 ;  5th  Exch.  R.,  357 ;  3  M.  &  W.  R.,  1 ;  and 
the  Court  for  permission  to  review  Cannon  vs.  Rowland, 
Pt  W.  &  A.  R.  R.,  34th  Ga.  R.,  422,  and  Cooper,  Sup't. 
A.  R.  R.  vs.  MuUins,  30th  Ga.  R.,  14g. 

W.  Hammond  <&  Son,  for  defendant,  relied  upon  the 
last  cited,  eta 

?AT^  J. 

turns  upon  the  question  whether  it  is  included 

the  actions  declared  by  the  Act  of  April,  1863,  to  be 

lecL    That  Act,  though  somewhat  uncertain,  was,  in 

lent,  intended  to  provide  that  suits  then  pending 

die  Western  &  Atlantic  Railroad,  if  brought  after 

Toft.xir-17; 
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the  adoption  of  the  Code,  should  be  decided  upon  the  bum 
principles  as  if  they  were  against  other  railroads.  IncdMr 
words,  such  suits  were  to  be  decided  as  though  the  Act  of 
1856  had  included  the  Western  &  Atlantic  Railroad. 

Previously  to  the  Act  of  1856,  a  servant  could  not  room 
from  a  railroad  company  for  damages  caused  by  another  8e^ 
vant.     The  Act  of  1856  modified  this  rule,  but  that  ActM 
not  mention  the  Western  &  Atlantic  Railroad,  and  thisCoat 
in  Walker  vs.  Spurlock,  23rf  Oeorgiaj  436,  held  that  theJW 
did  not  apply  to  the  State  Road.     By  the  Code,  howeva,  Ail 
road  is  put  upon  the  same  footing  as  other  railroads:    Ooli^ 
sees.  969  and  970.     The  Act  of  1863  seems  to  have  bea 
intended  to  make  the  Western  &  Atlantic  Road  liable  as  otki 
roads,  even  though  the  wrong  was  done  before  the  Code  yni 
into  elTcct,  provided  the  suit  was  pending  at  the  date  of  the  i^ 
and  was  brought  after  the  adoption  o(  the  Code.    TheColl^ 
was  adopted  in  1860,  and  weut  into  effect  Ist  January,  11 
This  suit  was  pending  at  the  date  of  the  Act  of  ISSS^ni; 
was  brought  after  the  adoption  of  the  Code,  and  is,  thi 
included  in  that  Act,  although  when  the  wrong  was  donei 
buch  suit  could  by  law  have  been  brought  against  this 
It  is  a  retroactive  statute  in  terms.     The  Western  &  Athiltfi 
Road  belongs  to  the  State,  and  it  is  no  iafrin|;ement  of 
private  right  for  the  Legislature  to  pass  such  a  reti 
law.     The  State  is  the  real  party;  the  suit  is  nothing  bit  l*! 
mode  provided  by  law  to  ascertain  what  the  State  owci 
citizen,  on  the  principle  that  applies  to  private  persons.  WbA;] 
the  judgment  is  obtained,  it  is  only  an  authority  to  thenb 
road  officers  to  pay,  since  it  will  hardly  be  contended 
the  plaintiff  could  seize  on  the  State's  property. 

We  think  the  action  maintainable  under  the  Act  of  H 
The  Western  &  Atlantic  Railroad  is  liable  to  one  of  itB 
vants  for  damages  caused  by  the  negligence  of  another 
even  though  the  wrong  was  done  befot^  Ist  of  Jaoi 
1863,  provided  the  wrong  was  done  after  the  Act  of  11 
and  the  suit  was  brought  aftier  the  adoption  of  the  Codfl 
was  pending  at  the  date  of  the  passage  of  the  Act  of  A] 
1863.     Judgment  affirmed. 


\ 
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Wallace,  SuperinteDdent  Western  &  Atlantic  Bailroadj 
^ntiff  in  error,  V8.  N.  Rosenthal,  defendant  in  error. 

I  nndentanding  or  custom  between  connecting  railroads,  that  when 
k^  em  of  one  road  are  switched  o^T  upon  the  track  of  the  other,  the 
iud  other  road  is  responsible  for  the  freight,  althoagh  receipts  are 
MtgifSQ  till  the  freight  has  been  examined,  checked,  and  found  all 
Qfirt,  or  the  deficiency  noted,  is  a  good  and  valid  custom  as  between 
tbe  roads,  but  under  section  2058  of  our  Code,  does  not  bind  the 
W&er  of  the  goods.  The  last  company  receipting  for  the  goods  ''in 
|0od  order,"  is  responsible  to  the  owner  if  they  are  lost  or  damaged 
Mm  examined  and  transferred  to  the  connecting  road. 

Oomm6n-carriers.  Before  Judge  Pope.  Fulton  Superior 
Brt.    May  Term,  1 870. 

BoBenthal  sued  Wallace,  as  Superintendent  of  the  Western 
3&tlantrc  Railroad,  for  loss  of  certain  goods  lost  by  said 
hoBd.  He  obtained  a  verdict,  and  the  defendant  asked 
^t  new  trial  upon  several  grounds,  but  a  new  trial  was 
bed.  But  one  point  was  passed  upon  by  this  Court.  It 
(ted  that  the  goods  were  shipped  from  Nashville,  Ten- 
^  consigned  to  Columbus,  Georgia,  and  were  received 
|0(xl  order  by  defendant  at  Chattanooga,  and  stolen  in 
iota.  The  question  of  dispute  was  whether  said  defend- 
Idivered  them  to  the  connecting  road,  the  Atlanta  & 
i  Point  Railroad,  it  being  conceded  that  such  delivery 
9  exonerate  the  defendant. 

lOLY,  the  Master  of  Transportation  of  said  defendant, 
led  that  defendant  delivered  the  car  containing  said 
i'to  the  said  connecting  road  upon  the  evening  of  its 
il  in  Atlanta,  and  said  car  was  in  the  custody  of  the 
lof  the  connecting  road  from  Friday  evening  till  Sun- 
ling ;  that  it  was  the  duty  of  said  connecting  road 
re  flud  transfer  freight  as  soon  as  possible  into  their 
and  this  usually  required  from  twelve  to  twenty- 
B ;  that  when  freight  is  checked  out  of  a  car  the 
road  returns  the  car. 
r-  JB.  Pbck  testified,  that  he  had  been  for  twenty-one 
with  railroads,  last  as  Master  of  Transporta- 


420 


SUPREME  COURT  OF  GEORGIA. 


Wallace  vs.  Rosenthal. 


tion  of  the  Western  &  Atlantic  Railroad,  and  that  the  rad 
in  possession  of  goods,  delivers  to  the  connecting  rod,  k 
Atlanta,  by  placing  the  cars  containing  the  goods  on  the  tai 
of  the  receiving  road,  from  which  they  are  transferred inli 
the  cars  of  the  connecting  road;  when  the  cars  are  pot  If 
the  delivering  road  on  the  track  of  the  receiving  road,  tk 
safe  custody  of  the  cars  devolves  upon  the  receiving  vd\ 
according  to  custom,  the  delivery. to  the  receiving  rotd  tab 
place  when  the  cars  containing  the  goods  are  placed  on  tk 
track  of  the  receiving  road ;  they  are  then  guarded  bfAlj 
watchman  on  the  receiving  road  until  the  goods  are  chectal 
out,  and  the  officers  and  employees  of  the  delivering  rad 
have  no  custody  of  them  whatever  after  the  cars  aresoplMl^ 
for  a  transfer  of  freight  If,  in  checking,  out  any  goodscdkl 
for  by  the  manifest  are  missing,  and  the  car  shows  no  lipl 
of  having  been  broken  open,  or  entered  by  an  unaat 
person,  the  delivering  road  is  liable  for  the  deficiency,  as  itij 
presumed  that  there  is  an  error  in  the  manifest  Bat 
the  car  is  broken,  or  any  signs  of  wrongful  entry  appear,  tbj 
receiving  road  is  held  responsible,  inasmuch  as  the  car 
its  custody,  and  the  blame  of  the  theft  rests  withiti 
ployees.  Connecting  roads  receiving  goods  by  car  loatbi 
considered  responsible  for  their  safety  until  checked  ont,i 
they  are  checked  out  to  see  that  they  agree  with  the  freight! 
and  to  fix  "shortage,"  if  there  be  any,  upon  the  proper  wj 
The  receiving  road  is  responsible  for  goods  whether  in 
or  bad  order,  and  if  the  receiving  road  fail  to  guard  thei 
delivered  to  it,  it  pays  for  the  loss  anyhow. 

The  Agent  of  the  Georgia  Railroad  at  Atlanta  teBtiSelii| 
the  custom  about  as  laid  down  by  Peck,  "except  wheaW 
car  is  necessarily  kept  over  all  night  before  the  freigkti 
checked  out,''  and  with  this  addition,  "connecting  roads 
themselves  responsible  only  for  such  goods  as  are 
out  in  good  order,  unless  it  can  be  shown  that  the 
occurred  on  their  road ;  if  the  loss  cannot  be  located,  i^l 
prorated." 

The  Agent  of  the  Macon  &  Western  Bailroad  Qowi 
at  Atlanta  testified,  that  tlie  receiving  road  only  holds 
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6  for  goods  checked  out  in  good  order,  except  when  it 
ATS  that  the  car  has  been  broken  open  while  on  their 
cs,  and  with  him  agreed  the  Agent  of  the  Atlanta  & 
t  Point  Kailroad  Company  at  Atlanta. 
Q  Sunday  morning  the  car  was  sent  back  to  the  Western 
tiantic  Kailroad,  a  window  in  it  was  loose,  and  goods 
been  stolen  from  it. 

ye  Court  charged  the  jury  that  when  freights  pass  over 
rent  connecting  roads,  the  last  roads  receiving  the  goods 
in  good  order/^  is  liable  to  the  consignee  for  any  loss  or 
ige  done  to  the  goods ;  if  defendant  received  the  goods, 
le  of  a  line  of  connecting  roads,  the  burden  is  upon  de- 
int  to  show  that  the  goods  were  delivered  to  the  next 
Bcling  road  in  good  order.  It  is  said  that  this  charge 
roneous,  and  that  the  Court  should  have  charged  that 
lelivery  of  the  car  to  the  connecting  road  in  apparent 
order  would  be  presumptive  evidence  of  the  good  order 
le  contents  of  the  car. 

ben  the  cause  was  called  for  a  hearing  here,  a  motion  was 
s  to  dismiss  the  bill  of  exceptions,  because  the  errors 
not  specified  in  it.  The  errors  were  specifically  set  out 
e  motion  for  a  new  trial,  and  the  complaint  in  the  bill 
Eceptions  was  the  refusal  of  a  new  trial.  The  motion 
oiverruled. 

utBOW  &  Simpson,  P.  L.  Mynatt,  for  plaintiflTin  error. 

XLUCR  &  HoYT,  for  defendant  in  error. 

cCay,  J. 

krioQS  questions  are  made  in  this  bill  of  exceptions  upon 
flings  of  the  Judge  as  to  the  admissibility  of  testimony, 
||^%e  do  not  pass  upon,  because  we  think  that  had  the 
Ifeise  been  admitted,  it  would  not  have  made  out  a  defense 
Ift  the  elaim  of  the  plaintiff  below. 
k  if  be  admitted  that  the  Western  &  Atlantic  Railroad 
lid  CfaeB6  goods  in  good  order  at  Chattanooga,  brought 
^tb  Adanta,  and  that  the  oar  containing  them  was 
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switched  off  the  track  of  that  road  upon  the  track  of  tb 
Atlanta  &  West  Point  Road,  and  was  taken  charge  of  bf 
the  latter  road.  Let  it  be  admitted,  also,  that,  by  thecostoB 
of  the  roads,  the  Atlanta  &  West  Point  Road  became respoi- 
sible  for  the  freight  thus  in  their  charge.  Now  addtotbii 
what  also  appears  in  evidence,  to-wit:  that  by  the  castomrf 
the  roads  gooils  are  not  receipted  for  until  the  checking  ddb 
have  compared  the  freight  with  the  bills,  and  found  all  rigkti 
etc  Under  such  circumstances  we  do  not  think  that,  uds 
our  law,  the  Western  &  Atlantic  Road  has  relieved  ibdf 
from  the  obligation  it  has  taken  upon  itself  by  the  pn(£ 
Section  2058  of  the  Code  provides  that  in  the  case  of  throog^ 
freight  over  connecting  railroads,  the  last  road  receipting  jf 
tlie  goods  in  good  order y  should  be  responsible  to  theowi* 
for  loss  or  damage  of  them.  We  do  not  say  that  the  Wei* 
em  &  Atlantic  Railroad  was  bound  to  procure  an 
receipt  from  the  Atlanta  &  West  Point  Road,  but  it 
bound  for  the  goods  to  the  owner  until,  by  the  custom  of 
roads,  it  was  entitled  to  such  a  receipt.  This,  it  is  admi 
was  not,  until  there  had  been  an  examination  by  the  mi 
clerks,  and  the  freight  found  all  right.  The  object  of 
statute  was  to  fix  the  ^'  receipt ''  as  the  evidence  of  (Mi 
in  "good  order,"  and  protect  the  shipper  from  the 
and  trouble  of  seeing  settled  just  such  disputes  as 
exists  in  this  case  between  the  roads. 

When  the  car  is  switched  off,  the  road  upon  whose 
it  is  becomes  "responsible,"  not  to  the  owner  of  the 
but  to  the  owner  of  the  car ;  that  road  must  take  care  of 
and  if  any  damage  happens,  the  road  from  which  the  car 
came  has  its  remedy.     There  is  no  delivery  of  the  gofA 
til,  under  the  custom,  the  road  to  which  they  are  deli 
has  given  a  receipt,  or  is,  by  the  custom,  bound  to  givSi 
This,  as  we  understand  the  proof,  is  not  until  the  chi 
clerks  have  examined  the  freight,  compareil  it  with  the 
and  found  all  right.     When  this  has  been  done  the 
ing  road  receipts  for  the  goods,  or  is  b6und  so  to  do. 
this  takes  place,  we  hold  that  the  last  road  giving 
ceipt  is  bound  to  the  owner.     We  think  this  is  the 
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the  Code.  These  roads  may  make  a  custom  good  among 
tnselves^  they  may  make  themselves  responsible  to  each 
er,  bat  they  cannot  drive  the  shipper  to  litigate  their  con- 
irersies.  By  the  law  he  is  entitled  to  a  receipt,  or  to  such 
arformance  by  the  last  road  receipting,  as  entitles  him  to  a 
apt  from  the  next  road.  This,  as  the  proof  shows,  the 
Item  &  Atlantic  Railroad  has  not  complied  with;  there 
been  no  examination  by  the  checking  clerks,  and  no 
sfer, 
udgment  affirmed. 


ES  T.  Dever,  plaintiff  in  error,  vs.  Warren  Akin,  de- 
fendant in  error. 

as  indebted  to  F.  for  slaves  bought  of  him,  and  F.  was  indebted  to 
(or  land,  ana  by  mutaal  agreement  of  the  three,  D.  gave  his  note 
r.9  the  amount  of  the  several  debts  being  the  same.  This  is  a  no- 
lOO.  The  debt  from  D.  to  F.  and  from  F.  to  T.  are  at  an  end  bj 
!  new  contract  between  D.  and  F.,  and  the  consideration  of  this 
itract  is,  on  the  part  of  T.,  the  satisfaction  of  his  debt  on  F.,  and 
the  part  of  D.  the  satisfaction  of  his  debt  to  F. 
18  not  a  good  objection  to  a  verdict  as  evidence  that  it  does  not 
)w  that  it  was  rendered  by  a  full  jury,  nor  to  a  Ji,  fa,  that  it  was 
led  by  the  Clerk's  deputy  and  had  no  seal  of  that  officer  upon  it.  (R.) 
ben  the  parties  are  at  issue  on  the  facts  set  forth  in  an  affidavit  of 
•gality  to  an  execution,  the  defendant  in  Ji,  fa,  cannot  set  up  new 
mads  of  illegality  not  contained  in  his  affidavit. 
charge  of  the  Court  that  does  not  harm  the  party  complaining  of  it, 
lot  a  ground  for  a  new  trial,  even  though  the  charge  be  wrong. 

[See  ooncarrenco  of  Wabben  J.,  and  dissent  of  Bbown  C.  J.] 

Ave  debt.  Constitutional  law.  Evidence.  Before  Judge 
8Y.     Polk  Superior  Court.     January  Term,  1869. 

1  February  1862,  Dodd  obtained  a  judgment  against 
er  and  afterwards  transfered  it  to  Akin.  In  December 
J,  Akin,  seeking  to  enforce  payment,  Dever  filed  an  oath 
legality  averring  that  the^.  fa,  was  proceeding  illegally, 
use  the  consideration  of  the  debt  upon  which  said  judg- 
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ment  was  founded  (a  uote  payable  to  one  Tumlin),  was  ilini 
and  that  it  was  therefore  against  the  Constitution  of  1868  to 
enforce  said  ^. /a.  Akin  denied  that  such  was  its  considepir 
lion,  and  upon  this  issue  a  trial  was  had. 

Akin  tendered  as  evidence  the  original  petition,  prooM 
and  verdict,  signed  by  one  as  foreman  of  thejary,  and  ihejL 
fa.y  which  was  signed  by  a  deputy  clerk  and  bad  DDsalcf 
office  on  it.  The  verdict  was  objected  to  because  it  did  Ml 
show  that  it  was  rendered  by  a  jury  of  twelve  men,  and  As 
Ji.fa.  was  objected  to  because  it  was  not  signed  by  the  Clakj 
and  for  want  of  a  seal  or  scroll  in  lieu  of  a  seal.  These  ob- 
jections were  overruled,  the  papers  were  read  to  the  jury  wd  ; 
Akin  closed.  Defendants  counsel  asked  for  a  verdict  upon 
the  idea  that  Akin  had  not  made  out  his  case.  The  modoi 
was  overruled. 

Defendant  then  testified  that  tlie  note  on  w^hich  the  jodt* 
ment  was  founde<1,  was  given  for  and  in  consideration  "d ' 
slaves  bought  by  him  from  one  Freeman,  who  requested  hiM  ; 
to  give  his  note  to  Tumlin  for  the  amount  specified  iatluir| 
not^,.  and  defendant  did  so;  Freeman  owed  Tumlin  tlilM 
amount  for  land  and  stock  (as  defendant  understood 
them.)  Defendant  understood  that  Tumlim  had  sold 
Freeman  land  and  horses  and  that  Freeman  was  owing 
lin  the  amount  of  the  note  which  defendant  gave  to  Tai 
at  Freemau^s  request. 

Tumlin's  evidence  in  behalf  of  Akin   was,  that  the 
sued  on  was  given  to  him  in  exchange  for  a  note  whtdi 
held  on  Freeman  for  the  same  amount,  which  was  given 
him  by  Freeman  for  land  bought  of  Tumlin ;  he,  Toi 
understood  at  the  time  of  the  exchange,  from  Freemtn 
Dever,  that  Dever  owed  Freeman  for  slaves,  and  Deveri 
Tumlin  his  note  in  place  of  Freeman's,  which  Tumlin 
for  the  purchase-money  of  land. 

The  Court  charged  the  jury  that  if  Freeman  bought 
from  Tumlin  and  owed  him  for  it,  and  Dever  bought 
from  Freeman  and  owed  him  for  them,  and,  in  this 
facts,  it  was  arranged  by  and  among  the  parties  that 
should  give  his  note  directly  to  Tumlin^  then  Dever 
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be  place  of  Freeman  as  to  TumliD,  and  the  consideration  of 
Boh  note  given  by  Dever  to  Tumlin  was  not  slaves^  but  was 
be  note  held  by  Tumlin  on  Freeman  which  was  given  for 
ind,  etc.,  and^  if  such  were  the  facts,  the  jury  should  find 
r  Akin.  He  further  charged  that  the  proviso  of  the  17th 
Rkion  of  the  fifth  Article  of  the  Constitution  of  Georgia,  on 
diieh  Dever  rested,  was  unconstitutional  and  void. 
The  jury  found  against  Dever.  His  counsel  compkin  that 
M  Court  erred  in  admitting  said  record  and^»/a.,  and  in 
ich  branch  of  said  charge. 

E.  N.  Bboyj.£s,  Blance  &  Thompson,  Underwood  & 
ioWELL,  for  plaintiff  in  error. 

V.  Akin,  L.  E.  Bleckley,  for  defendant  in  error. 

MoCAY,  J. 

* 

1.  The  oonsideration  of  the  note  on  which  this  fi,  fa,  was 

Mnded  was  in  no  sense,  even  according  to  the  defendant's 

VB  testimony,  the  slaves  which  he  had  bought  from  Free- 

is.    The  true  consideration  moving  him  to  give  the  note, 

tithe  debt  which  he  owed  Freeman,  and  the  consideration 

*riog  Tumlin  to  take  the  note  was  the  loss  to  him  of  his 

k  against  Freeman.     It  was  not  the  fact  that  Dever  had 

ten  n^roes  from  Freeman  that  induced  him  to  give  this 

^     It  was  the  fact  that  he  owed  Freeman  a  debt,  and 

^uin  was  willing  to  discharge  that  debt  if  Dever  would 

I  his  note  to  Tumlin.     The  fact  that  Dever's  debt  to  Free- 

I  was  for  negroes,  had  nothing  to  do  with  it     If  Tumlin, 

lODsideration  of  Dever  giving  this  note,  discharged  the 

jyvhich  Freeman  owed  him,  it  makes  no  difference  whether 

{Bffbt  from  Dever  to  Freeman  was  a  good  or  a  bad  debt. 

Hnote  to  Tumlin  would  be  a  valid  debt,  even  if  he,  Dever, 

advantage  at  all  from  the  transaction.    The  loss  to 

of  bis  debt  against  Freeman  would  be  a  sufficient 

ton,  would  in  fact  be  the  consideration,  and  the 

hivf 'the  parties  in  this  case  turn  on  just  this  question, 

ido  the  &ctB  of  this  case,  as  they  appear  in  the  record. 
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show,  conclusively,  that  Tiimlin,  by  the  transaction  as  it  is 
admitted  to  have  occurred  by  both  the  witnesses,  lost  bis 
right  to  go  against  Freeman  on  his  debt  for  the  land,  etc? 

Supi)ose  after  this  transaction  Tumlin  had  sued  Freeoua 
on  the  land  debt,  surely  Freeman  could  have  replied,  istkft 
very  words  which  Tumlin  uses  in  his  testimony  io  this  case: 
'*You  exchanged  the  debt  you  had  on  me  for  the  debt  I W 
on  Dever,  and  you  took  his  note  for  the  amount/'  or  heoodl 
have  replied  in  the  words  of  Dever:  "Dever  owed  me  tad  I 
owed  you,  at  my  request  and  with  your  consent,  Dever  gi* 
his  note  to  you  for  the  amount."  So,  too,  if  Freeman  bsdsw' 
Dever,  he  could  have  replied:  "at  your  request  Igawif] 
note  to  Tumlin,  he  has  it,  and  if  I  pay  you,  I  would  still biW] 
to  pay  the  note  I  gave  to  Tumlin." 

It  is  contended,  however,  that  notwithstanding  Dever ( 
successfully  make  this  reply  to  an  action  by  Freeman 
him,  that  it  is  yet  true  that  the  note  from  Dever  to  Tni 
has  no  other  consideration  than  the  slaves,  that  the 
of  obligees  docs  not  change  the  consideration,  that  the 
thing  moving  Dever  to  make  the  note  was  the  negro 

If  there  was  no  loss  to  Tumlin,  I  am  inclined  tothinki 
reasoning  would  be  correct.     The  mere  fact  that  the  dM 
Dever  to  Freeman  was  at  an  end,  would  not  alter  the< 
eration  of  the  new  note.     In  other  words,  if  Tumlin  onlf  I 
Dover's  note  as  an  additional  security  for  his  debtdae 
Freeman,  however  the  debt  from  Dever  to  Freemaa 
be  at  an  end,  the  consideration  of  the  new  note  would  be^ 
same  as  the  old  one. 

If  Freeman  should  pay  his  debt  to  Tumlin,  he  wooM 
a  right  to  the  possession  and  control  of  the  Dever  note, 
it  is  to  my  mind  absolutely  conclusive,  from  the  evil 
that  the  necessary  legal  effect  of  the  transaction,  as  it  is] 
to  have  taken  place,  was  to  discharge  the  debt  doe 
Freeman  to  Tumlin.     Tumlin  swears  that  he  "ex< 
his  debt  on  Freeman  for  the  note  on  Dever,  that  he 
Dever^s  note  "in  place"  of  Freeman's. 

It  is  true  Dever  does  not  say  so  mudi.     He  merdyi 
that,  Freeman  owing  Tumlin  and  he,  Tumlin,  at 
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lest,  gave  Tumlin  the  note  for  the  amount.  He  does  not 
whether  there  was  any  giving  up  by  Tumlin  of  his  debt 
freeman  or  not. 

t  is  contended  that^  as  it  does  not  appear  from  Dever's 
)UDt  that  there  was  a  giving  up  by  Tumlin  of  hjs  debt  on 
lemaD,  it  w^  the  right  of  the  jury  to  pass  upon  the  ques- 
I,  and  the  Court  erred  in  his  charge,  as  he  did  not  tell 
m  that  it  must  appear,  from  the  proof,  that  Tumlin  gave 
bis  claim  on  Freeman.  It  must  be  noticed,  however,  that 
Ter  does  not  deny  that  Tumlin  was  to  give  up  his  claim 
Freeman.  He  simply  says  nothing  about  it.  He  states 
fact,  that  be  owed  Freeman  and  Freeman  owed  Tumlin 

at  Freeman's  request  he  gave  his  note  to  Tumlin.  So 
as  the  evidence  of  Dever  goes,  it  has  no  bearing  at  all 
n  the  question  whether  or  not  Tumlin  gave  up  his  debt 
Freeman  by  affirmative  agreement.  Dever's  testimony 
\  not  deny  it  or  affirm  it.  But  Tumlin's  evidence  is  oon- 
ive  on  this  point.  He  says  he  exchanged  debts,  he  took 
er  in  place  of  Freeman.  He  does  not  contradict  Dever. 
states  a  fact  about  which  Dever  says  nothing,  and  about 
sh,  it  is  probable,  at  the  time,  he  cared  nothing.     The 

and  the  Court  were  bound  to  take  this  evidence  for  true. 
r98  under  oath,  it  was  uncontradicted,  it  was  in  perfect 
nony  with  the  transaction. 

•everts  statement  that  the  note  sued  on  was  given  for 
es,  is  necessarily  to  be  taken  with  his  own  explanation  of 
t  he  means  by  it ;  and  when  thus  taken,  it  is  in  perfect 
Qony  with  Tumlin's  statement.  He,  Dever,  states  the 
I  so  &r  as  he  knows  them.  What  is  the  effect  of  those 
t  is  a  question  of  law,  and  his  statement  Chat  the  consid- 
ion  of  this  note  was  slaves,  is  a  conclusion  of  law  and  not 
enee. 

he  jury,  under  the  uncontradicted  facts,  were  bound  to 
3  to  the  conclusion  that  Tumlin  gave  up  his  debt  on 
»nan,  because  he  so  swore,  and  there  was  not  a  particle 
vidence  to  the  contrary.  .If  this  be  so,  the  facts  of  the 
fully  justify  the  charge  of  the  Judge  on  this  point. 

consideration  of  the  new  note  was  wholy  different  from 
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either  of  the  others.  The  lo88  to  TuTnlin  of  his  debt  oo  Freo- 
man,  aud  the  discharge  of  Dever's  debt  to  Freeman,  was  the 
consideration,  and  the  jury  was  bound  to  so  find. 

But  in  our  judgment  it  was  not  necessary  to  prove,  affinU' 
tively,  an  agreement  between  Tumlin  and  Freeman  thai  tin 
land  debt  should  be  discharged  or  satisfied  in  this  way.  Tk 
discharge,  satisfaction,  of  both  the  old  debts  follows,  hj 
operation  of  law,  the  j^iving  of  a  new  note  under  the  ciraun- 
stance  set  forth  in  the  charge  of  the  Judge.  This  is  not  the 
case  of  a  creditor  taking  from  his  debtor  the  note  of  athiri 
person  with  nothing  more.  In  that  case,  although  the  doe- 
trine  is  disputed,  (Chitty  on  Contracts,  661  and  Notes,)  fcfc 
the  weight  of  authority  and  our  Code  nndoubtedly  is,  Ai 
the  debt  is  not  discharged  unless  it  be  so  expressly  agreei 
Peter  vs.  JBeverly,  10  Pet.  567;  Code  sec.  2816,  Battai 
the  three  parties  come  together.  Freeman  declines  to  tdsi  | 
Dever's  note  and  Dever  gives  his  note  to  Tumlin.  Freeon 
has  no  evidence  at  all  of  any  debt  from  Dever,  and  TnmBt^ 
has  Dever's  note  payable  to  himself.  Had  the  parties  siiK' 
ply  intended  to  strengthen  Tumlin's  security,  it  is  htidfT 
conceivable  that  it  would  have  been  agreed  all  round  tM; 
Tumlin  should  be  the  payee  in  Dever's  note.  On  thes^ 
position  that  Tumlin  keeps  his  debt  on  Freeman,  the  stnift 
fact  would  exist,  that  Tumlin  has  two  notes  payable  to  M'j 
self,  of  different  persons,  for  the  same  debt.  Such  a 
is  not  presumable.  It  is  contrary  to  the  first  principkf 
human  nature.  Had  it  not  been  the  clear  intent  of  the 
ties  that  there  should  bo  a  novation.  Freeman  would 
taken  some  showing.  Assuming  that  the  debt  from 
man  to  Tumlin  still  existed,  we  make  Freeman  guilty  of 
folly  of  consenting  that  Tumlin  shall  take  Dever's  note 
able  to  himself  and  keep  also  his.  Freeman's,  note, 
the  very  case  put  by  Butler,  J.  in  Patlock  vs.  Harris,  S 
B.,  180.  ''Suppose  A  owes  B  jCIOO,  and  B  owes  C 
and  the  three  meet,  and  it  is  agreed  between  thent 
shall  pay  C  the  JCIOO.  B's  debt  is  extinguished  and  C 
recover  that  sum  against  A." 

That  case,  as  well  as  the  case  at  bar,  is  not  the  mere 
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r  of  a  debt  or  delivery  of  the  evidence  of  it  from  one  man 
another.  It  is  an  offreement  that  the  debtor  is  willing  to 
ij  the  debt  to  a  third  person.  Without  doubt^  to  make  a 
lod  novation  between  three,  the  two  original  debts  must  be 
lebarged.  If  the  original  debts  still  exist,  it  is  no  nova* 
HI ;  bat,  like  anj  other  agreement,  this  discharge  may  fol- 
If,  from  the  nature  of  the  transaction,  and  it  need  not  be 
oven  that  there  was  a  distinct  agreement  to  discharge.  If 
B  new  promise  is  not  a  collateral  one,  that  is,  not  a  mere 
reement  to  pay  on  the  failure  of  the  debtor,  but  to  pay 
nectly,  then  it  is  a  novation. 

2.  As  to  the  objections  to  the^.  /a.  for  want  of  a  seal  and 
Base  it  is  signed  by  the  deputy  clerk,  etc.  We  think 
id  in  this  the  Court  is  unanimous,)  they  were  rightly 
erraled.  They  would  not,  in  our  judgment,  be  good  if 
yf  bad  been  taken  in  the  affidavit. 

3to  Bat  here  the  parties  were  at  issue  on  the  facts  set  forth 
the  affidavit,  and  it  was  not  competent  for  the  defendant, 
the  trial  of  that  issue,  to  make  new  objections  to  the  fi.  fa, 
lodgment.  The  f,,  fa.  was  not  evidence  to  be  introduced 
the  plaintiff.  It  was  the  paper,  the  Court's  own  order, 
lieh  the  affidavit  undertook  to  impugn,  a  part  of  the  plead- 
p,  and  was  before  the  jury  as  a  part  of  thereof. 
L  Without  doubt  the  Court  erred  in  charging  that  the 
ja  to  the  jurisdiction  was  not  good.  ^  Had  there  been  any 
iible  dispute  as  to  the  effect  of  the  ''exchange"  of  debts, 
llBtified  to  by  Tumlin,  this  error  of  the  Court  would  de- 
gd  that  the  judgment  be  reversed.  But  if  we  have  come 
^  proper  conclusion  as  to  the  novation,  this  charge, 
||gh  wrong,  did  no  harm,  because  there  was  no  evidence 
ipport  the  plea ;  of  the  facts  there  is  no  disptue.  Tumlin 
rer  agree  in  every  particular.     It  is  true  Tumlin  adds 

which  Dever  says  nothing  about,  but  which  is  perfect- 

htrmony  with  Dever's  statements.    Dever's  assertion 

note  was  given  for  negroes  is  to  be  taken  with  all 

Taking  all  he  says,  we  are  of  the  opinion  that,  as 

InnOD  of  law,  it  was  not  so  given,  and  there  was,  there- 
mndenee  for  the  jury  to  consider  under  the  plea. 

^       it  affirmed, 

[ 


430         SUPREME  COURT  OF  GEORGIA. 


Dever  vs.  Akin. 


Warner,  J.,  concurring. 

It  appears  from  the  record,  that  in  the  year  1862,  a  judg- 
ment was  obtained  in  favor  of  .Dodd,  as  bearer,  against 
Dever,  on  a  promissory  note  made  by  him  on  the  10th  day  of 
December,  1860,  payable  to  William  Tumlin,  or  bearer,  ftr 
$1071  34,  which  judgment  was  assigned  to  Akin,  the  pUn- 
tiff.  On  the  1st  of  December,  1868,  the  defendant  maden 
affidavit  of  illegality  to  the  execution  issued  on  said  jadg^ 
ment,  on  the  ground  that  the  note  on  which  the  judgment 
was  founded  was  given  for  negroes.  On  the  trial  of  the 
issue  formed  upon  this  affidavit  of  illegality  in  the  Court 
below,  the  following  facts  are  disclosed  by  the  record :  Dewr 
owed  Freeman  the  amount  of  the  note  for  negroes  purchased 
of  him.  Freeman  was  indebted  to  Tumlin  the  same  amonnt 
for  land  purchased  from  him,  and  at  the  request  of  Freeman^ 
Dever,  the  defendant,  executed  his  note  to  Tumlin,  all  pi^ 
ties  consenting  to  this  arrangement.  Tumlin  swears  that  he' 
receive<l  Dever^s  note  in  exchange  for  Freeman's  note  givfli 
to  him  for  land,  Dever  being  indebteil  to  Freeman  for  ne- 
groes, that  he  took  Dever's  note  in  place  of  Freeman's  not^ 
which  was  given  to  him  for  land.  The  Court  charged  the 
juiy  "that  if  Freeman  bought  land  from  Tumlin  audovel 
him  for  it,  and  Dever  bought  negroes  from  Freeman  aol 
owed  him  for  them,  and  in  this  state  of  facts  it  was  arrange! 
by  and  among  the  parties,  so  that  Dever  gave  his  note  imm^ 
diately  to  Tumlin,  then  Dever  stood  in  the  place  of  Freeman 
to  Tumlin,  and  that  the  consideration  of  the  note  given  If 
Dever  to  Tumlin  was  not  a  slave  or  slaves,  but  the  cooair 
cration  of  the  note  was  ^  the  note  held  by  Tumlin  a{ 
Freeman  which  was  given  for  land,  and  that  if  the  jaiy 
lieve  the  facts  to  b^  as  above  supposed,  it  would  be  tl 
duty  to  bring  in  a  verdict  in  favor  of  the  plaintiff  in  fi. 
and  set  aside  the  illegality."  According  to  the  facts  as 
closed  by  the  record,  there  was  a  novation  of  the  oripi 
contract  between  Freeman  and  Dever  by  the  introductloo 
a  new  party,  to  whom  Dever  obligated  himself  to  pay 
amount  due  by  Freeman  to  Tumlin  for  land,  and  as  dc 
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2682d  section  of  the  Code,  the  original  contract  be- 
Preeman  and  Dever,  the  consideration  of  which  was  a 
r  slaveSy  was  at  an  end  ;  and  being  at  an  end,  it  was 
^mplation  of  law  extinguished;  and  the  charge  of  the 
18  to  the  law  applicable  to  the  facts  of  the  case  was 
iod  the  verdict  of  the  jury  setting  aside  the  affidavit 
ralitj  was  tflso  right  under  the  law  which  it  was  the 
f  the  Court  to  administer.  The  Court  left  tlie  ques- 
th  the  jury  as  to  whether  there  had  been  a  notation 
original  contract  as  between  Dever  and  Freeman  by 
xoduction  of  Tumlin^  a  new  party,  to  whom  Dever 
ed  himself  to  become  paymaster  for  what  Freeman 
7umlin,  and  if  such  were  the  facts  of  the  case,  under 
dence^  there  was  no  illegality,  on  account  of  the  con- 
ion  of  the  original  contract  between  Dever  and  Free- 
iving  been  negroes,  to  be  considered  by  them ;  under 
r,  that  original  contract  was  at  an  end — that  is  to  say, 
ginal  contract  between  Dever  and  Freeman,  the  con- 
ion  of  which  was  slaves,  was  by  operation  of  law  at  an 
[tingaisbed.  If  the  jury  had  found  a  verdict  sustain- 
t  affidavit  of  illegality  upon  the  uncontradicted  facts 
record,  the  Court  would  have  been  bound  to  have 
1  a  new  trial,  because  the  verdict  would  then  have 
OQtrary  to  the  law  as  applicable  to  the  undisputed 
El  the  case.  Whether  the  original  contract  between 
and  Freeman  was  at  an  end  or  not,  was  a  question  of 
:  the  Court,  and  not  a  question  of  fax^  for  the  jury. 
li  does  the  law  declare  shall  be  the  rights  and  liabili- 
the  parties,  when  Dever,  at  the  request  of  Freeman, 
li  note  to  Tumlin  for  the  debt  due  by  Freeman  to 
i  fi>r  his  land  which  Freeman  had  purchased  of  him  ? 
1^  that  the  debt  due  by  Dever  to  Freeman  for  negroes 
!•  at  an  end,  satisfied  and  extinguished.  Freeman 
iQi  afterwards  recover  on  that  contract  against  Dever, 
MBSOQ  that  the  law  cancelled  it,  and  the  verdict  of  a 
jjioC  neoessary  to  tind  the  fiict  that  it  is  cancelled,  when 
(^Edaolartt  that  the  contract  shall  be  cancelled  and  at  an 
l^.aii  midifiputed  state  of  facts.    It  is  not  the  province 
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of  the  jury  to  find  what  is  the  law  of  the  case;  and  thocis 
no  dispute  as  to  the  facts  which,  in  law,  put  an  end  to  die 
contract  between  Dever  and  Freeman.  The  verdict  of  i 
jury  could  not  alter  or  change  the  legal  status  of  the  ptitM 
as  to  the  original  contract  between  Dever  and  Freeman  Ol- 
der the  undisputed  facts  of  this  case.  And  if  the  jury  hi 
found  a  different  verdict,  it  would  have  been  the  duiyoftlii 
Court  to  have  set  the  same  aside  as  having  been  contraijto 
law,  even  if  the  consideration  of  the  original  contract  b^ 
tween  Dever  and  Freeman  was  slaveg^'^the  oonsideratiourf 
that  original  contract  which  was  at  an  end,  had  nothiD;  to-; 
do  with  the  question  before  the  Court.     , 

Brown,  C.  J.,  dissenting. 

I  am  unable  to  agree  with  the  majority  of  the  Court  in 
judgment  rendered  in  this  case.     The  seventeenth  sedaoo' 
the  fifth  Article  of  the  Constitution  of  this  State  d( 
that  *'  no  Court  or  officer  shall  have,  nor  shall  the 
Assembly  give,  jurisdiction  or  authority  to  try  or  give  ji 
ment  on,  or  enforce  any  debt,  the  consideration  of  which 
a  slave  or  slaves,  or  the  hire  thereof.^^     This  Court  has 
after  solemn  argument,  that  the  above  section  of  the 
tution  is  not  itself  unconstitutional,  but  is  valid  and  bii 

The  defense  set  up  by  Dever  in  this  case,  by  way  of 
gality  to  the  execution,  was,  that  the  debt  upon  which 
judgment  was  obtained  could  not  be  enforced  under  thei 
provision  of  the  Constitution,  because  the  conRideration  J^ 
was  slaves.     The  fact  whether  the  consideration  of  the 
was  a  slave  or  slaves,  was  the  issue,  and  the  only  issue, 
could  be  properly  submitted  to  the  jury  on  the  trial,  ni\ 
was  the  duty  of  the  Judge  to  have  submitted  it  fiudij 
impartially  to  their  consideration.     Was  it  done?    I 
not. 

The  Court  distinctly  charged  the  jury  that  the  abofVi] 
cited  provision  of  the  Constitution  of  this  State  **waM^ 
stUutiondl  and  voidy  and  if  the  consideration  of  the  note 
a  slave  or  slaves,  the  Court  has  jurisdiction^  and  the 
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1  find  a  verdict  against  the  illegality."  This  charge 
e  very  opposite  of  the  decision  of  this  Court,  and  it 
•ew  from  the  consideration  of  the  jury  all  evidence 
need  by  Dever  in  support  of  his  rights  under  the  Con- 
3n  of  the  State  and  the  decisions  of  this  Court,  by 
3iing  the  jury  in  effect  to  find  against  him  if  they 
[  believe  that  the  defense  set  up  by  him,  that  the  note 
ven  for  negroes  was  fully  established.  In  other  words, 
►urt  usurped  the  powers  of  the  jury,  and  virtually  in- 
id  them  that  they  must  find  against  Dever,  no  matter 
Aey  might  think  of  the  evidence  produced  by  him  in 
rt  of  his  rights. 

here  was  any  evidence  before  the  jury  going  to  prove 
le  note  was  given  for  slaves,  this  charge  was  wholly 
iorized,  and  this  Court  should  not  hesitate  to  set  aside 
rdict,  and  order  a  new  trial  in  the  Court  below,  Wag 
ny  such  evidence?  Mr.  Dever  sworn,  as  a  witness,  whose 
ility  was  not  pretended  to  be  questioned,  stated,  that 
te  sued  on  was  given  for  and  in  consideration  of  negroes 
vsedby  defendant  from  Thomas  H.  Freeman,  that  Free- 
rquested  him  to  give  his  note  to  Tumlin  for  the  amount 
id  in  said  note,  which  he  did.  Freeman  was  indebted 
nount  to  Tumlin  for  land  and  stock,  as  he  understood 
bhe  partiea.  Defendant  gave  his  note  to  Tumlin  as 
edj  and  the  consideration  of  the  note  so  given  was  the 
r  purchased  from  Freeman.  Defendant  never  pur- 
any  negroes  from  Tumlin,  and  the  consideration  of 
ill's  indebtedness  to  Tumlin  was  land  and  stock  accord- 
the  understanding  of  defendant.  He  further  admitted 
f  understood  from  William  M.  Tumlin  and  Freeman 
Kmlin  bad  sold  land  and  horses  to  Freeman,  and  that 
gtt  was  owing  Tumlin  the  amount  of  the  note  he  gave 
1^  and  .that  he  supposed  he  gave  the  note  to  Tumlin 
amount  Freeman  owed  him  for  land  and  horses. 
fitertiinony  contains  not  one  word  about  the  extinguish- 
IPtite  debt  due  by  Freeman  to  Tumlin.  For  any 
IM  appears^  the  note  given  by  Dever  to  Tumlin,  at 
ffy  r^jued,  may  have  been  intended  merely  as  collate 
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eral  security.  Here  there  is  no  suflBcicnt  evidence  of  an  ex- 
tinction of  the  debt  which  Freeman  owed  Tumlin,  to  snsUin 
the  charge  of  the  Court.  Taking  this  evidence  alone,  I  think 
it  would  have  been  the  duty  of  the  jury  to  have  found  that 
the  note  was  given,  as  the  witness  swore  it  was,  for  negroes^ 
and  that  the  Court  manifestly  erred  in  refusing  to  permit  tbe 
jury  to  consider  this  evidence,  and  if  they  were  satisfied  it 
established  the  fact  that  the  note  was  given  for  slaves,  to  fioi 
for  the  illegality. 

I  am  aware  that  William  M.  Tumlin,  the  payee  and  en- 
dorser of  the  note,  testified  that  it  was  given  in  exchangefa 
a  note  he  held  on  Freeman,  and  I  do  not  pretend  to  nji 
what  weight  this  evidence  should  have  had  with  the  jaiyii 
satisfying  them  that  there  was  a  novation  or  substitution, lii, 
that  the  consideration  of  the  note  was  not  negroes,  bst  tk; 
extinguishment  of  the  debt  due  by  Freeman  to  Tamliii 
I  simply  say  that  the  evidence  on  both  sides  should 
gone  to  the  jury,  under  a  proper  charge  of  the  Court, 
what  constitutes  a  novation  or  substitution,  as  that  was  ii 
ed  upon  by  the  jilaintiff  in  tire  judgment,  and  they 
have  been  lefl  to  find  the  facts.  It  matters  not,  therdoR^ 
far  as  the  correctness  of  my  position  is  concerned,  what 
lin  swore.  The  jury  may  or  may  not  have  believed  him. 
was  their  exclusive  province  to  weigh  the  evidence,  and 
determine  upon  the  credibility  of  the  witnesses.  The 
is  fully  made  out  in  favor  of  my  view  of  it  whenever  I 
that  there  was  any  evidence,  however  much  the  evideoos 
the  other  side  may  have  preponderated,  upon  whigh  the 
might  legally  find  a  verdict  for  Dever,  if  they  had 
lieved  and  rejected  all  the  evidence  on  the  other  side; 
think  there  was  ample  evidence  on  Dever's  side  to  have 
tained  a  verdict  in  his  favor  if  it  had  been  submitted  to 
jury  without  other  evidence,  or  if  they  had  not  believd.^ 
witness  on  the  other  side.     This  is  the  proper  test 

But  it  is  insisted  by  the  majority  of  the  Court 
evidence  made  so  clear  a  case  of  novation  as  to  lenre 
for  the  jury  to  decide.     This  is  not  a  question  of 
but  a  question  of  considei'olion.    The  CoDstitution 


^ 
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at  DO  debt  shall  be  enforced,  the  consideration  of  whicli  was 
dave  or  slaves,  etc  Now  an  arrangement  by  which  Dover 
ive  Tumlin  his  note,  at  FreeTtiarCa  request,  for  slaves  pur- 
ttsed  of  Freeman,  though  it  may  be  one  kind  of  nov^ation, 
oes  not  make  the  note  collectable  unless  there  was  such  an 
peement  between  the  parties  as  created  a  new  consideration 
vthe  note  given  by  him  to  Tumlin.  If  the  consideration 
r  the  note  was  still  the  slaves  which  he  purchased  of  Free- 
io,  the  note  cannot  be  enforced.  The  fact  that  Freeman 
a  him  the  slaves,  and  requested  him  to  give  the  note  for 
tei  to  Tumlin,  can  make  no  difference  if  the  consideration 
the  note  was  still  the  slaves. 

As  is  well  known  to  every  lawyer,  a  consideration  is  neces- 
7  to  support  a  contract,  and  a  consideration  is  valid  if  any 
lefit  accrues  to  him  *who  makes  the  promise,  or  any  injury 
him  who  receives  it :  Code,  section  2698.  If  there  be  a 
id  consideration  for  the  promise,  it  matters  not  from  whom 
moved,  the  promisee  may  sustain  his  action,  though  a 
loger  to  the  consideration :  Code,  section  2705.  It  will 
dly  be  insisted  that  any  benefit  accrued  to  Dever  by  the 
ingement.  He  gave  his  note  to  Tumlin  in  place  of  Free- 
By  at  Freeman's  request,  and  for  his  benefit.  What  did 
Hsr  get  for  the  notes?  What  benefit  accrued  to  him? 
thing  but  the  slaves.  Then  there  is  no  other  considera- 
I  moving  to  Dever  but  the  slaves.  Did  injury  accrue  to 
nlin  ?  That  depends  entirely  uix)n  the  fact  whether  he 
ued  the  debt  which  Freeman  owed  him.  If  he  did  not, 
Wbb  benefitted  rather  than  injured,  as  he  got  two  securities 
jkis  debt  in  place  of  one.  That  was  a  question  for  the 
l^and  taking  Dever's  side  of  the  testimony,  they  might 

Ibund  that  such  was  the  fact,  as  there  is  nothing  in  his 

17  inconsistent  with  the  fact  that  the  debt  due  from 

to  Tumlin  still  existed,  and  that  the  note  given  by 

Tumlin,  at  Freeman's  request  was  only  an  additional 

for  the  debt  due  him  from  Freeman.     Then  there  is 

here  inconsistent  with  the  idea  that  the  note  was 

;.lbr  and  in  consideration  of  the  slaves  purchased  by 
ttook  Freeman.    If  the  evidence  submitted  on  the 
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other  side  contradicted  that  view,  the  jury^  and  not  the  Court, 
were  the  proper  judges  of  that  fact. 

But  section  2882  of  the  Code  is  relied  upon  by  the  other 
side.  It  is  in  these  words:  One  simple  contract  as  to  the 
same  matter,  and  on  no  new  consideration,  does  not  destroy 
another  between  the  same  parties,  but  if  new  parties  are  in* 
troduced  by  novation,  so  as  to  change  the  person  to  wbon 
the  obligation  is  due,  the  original  contract  is  at  an  end.  So 
it  may  be,  and  still  the  obligation  may  rest  alone  upoDthe 
original  consideration.  I  owe  A  $100  for  a  horse.  A  owes 
B  a  like  sum,  and  agrees  with  B  to  give  him  my  noteas.ooi* 
lateral  security,  and  requests  me  to  give  B  my  note  for  the 
amount  I  owe  him,  for  his  accommodation.  Here  is  a  novt* 
tion.  Under  this  section,  a  new  party  is  introduced,  and  the 
person  to  whom  my  note  is  due  is  changed,  but  no  new  cxMr 
sideration  has  moved  to  me,  as  no  benefit  has  accrued  to  oe^ 
and  no  injury  to  B,  by  the  change.  Therefore,  the  horse  ii 
still  the  consideration  for  my  promise.  Butf  B,  the  promise^ 
in  the  language  of  the  Code,  may  '^  sustain  his  action,  thongk 
a  stranger  to  the  consideration." 

Again,  it  is  insisted  that  the  agreement  between  these  pu^' 
ties  that  Dever  should  give  his  note  to  Tumlin  for  theddij 
which  he  owed  to  Freeman,  was  a  novation,  and  that  thj 
l^gal  effect  of  this  novation  is  to  extinguish  the  debt  doe 
Dever  to  Freeman,  and  the  debt  due  by  Freeman  to  Tai 
mthout  any  agreement  between  the  parties  that  such  shall 
its  effect.  In  other  words,  that  the  law  works  such 
guishment  of  the  original  debt  without  any  express 
went  or  consent  of  the  creditor  that  it  shall  have  that 
And  I  may  remark,  that  it  is  necessary  to  establish  this 
trine  before  there  is  even  a  plausible  pretext  to  sustain 
ruling  of  the  Court  below  in  refusing  to  allow  t^e  jury 
any  circumstances  to  find  for  Dever.  But  is  this  sound 
Clearly  not.  The  very  Reverse  is  true.  Pothier  on  OUij 
tions,  volume  1,  side  page,  550,  discusses  this  question,! 
lays  down  the  rule  clearly  and  distinctly.  He  says:  '1 
order  to  constitute  a  novation,  the  consent  of  the  creditotf! 
of  some  person  having  authority  from  him^  or  a  qinlit|r  j 
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I  novation  for  liini^  is  requisite.  By  the  ancient  Roman 
ich  consent  might  easily  be  presumed^  but  according  to 
ustitution  of  Justinian,  in  the  late  law^  such  intention 

he  positively  dedared,  without  which  there  could  be 
ation,  and  the  new  engagement  which  is  contracted, 
i  considered  rather  as  having  been  made  to  confirm  and 
to  the  first  than  to  extinguish  it.  The  reason  of  this 
that  a  person  should  not  easily  be  presumed  to  aban- 
B  rights  which  belong  to  him.  Therefore,  as  a  nova- 
nplies  an  abandonment  by  the  creditor  of  the  first 
to  which  the  second  is  substituted,  it  ought  not  to  be 
^resumed,  and  the  parties  ought  expressly  to  state  itJ' 

is  the  rule  of  the  civil  law  from  which  we  have  de- 
Jie  doctrine  of  novation,  which  may  be  of  different 

Parsons  on  Contracts,  pages  217,  218,  refers  to  the 
w  rule,  and  lays  down  the  common  law  rule  as  fol- 

"By  the  civil  law,  any  new  contract  entered  into /or 
pose,  and  with  the  effect,  of  dissolving  an  existing  con- 
ras  regarded  as  a  novation,  and  in  the  above  case  the 
w  would  recognize  two  sorts  of  contracts  of  novation; 
itract  by  which  A  is  discharged  from  his  liability  to 
contracting  a  new  obligation  to  C,  and  the  novation  by 
B  would  be  discharged  from  his  obligation  to  C,  by 
og  A  as  a  new  debtor.  This  distinction  has  not  been 
«d  in  the  common  law,  and  the  rights  and  obligations 
parties  in  both  cases  are  governed  by  the  same  rule. 

be  seen,  (he  adds,)  from  the  statement  of  the  cases  in 
B^  that  the  principle  deducible  from  them  is,  that  if  A 
^  and  B  owes  C,  and  it  is  agreed  by  these  three  parties 
shall  pay  this  debt  to  C,  and  A  is  by  this  agreement 
ged  from  his  debt  to  B,  and  B  is  also  discharged  from 
I  to  C,  then  there  is  an  obligation  created  from  A  to  C, 
may  bring  an  action  against  A  in  his  own  name." 
||ge  220,  he  adds  :  "  An  order  addressed  by  a  credi- 
\Sm  debtor,  directing  him  to  pay  the  debt  to  some  one 
H  the  creditor  is  indebted,  operates  as  a  substitution 
fgw  debt  for  the  old  one  where  it  is  presented  to  the 
JHpd  aosented  to  by  him,  and  not  before,  and  also  pro- 
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vided,  this  third  party  gives  up  his  original  claim  against  the 
first  creditor,  and  not  otherwise;"  and  in  a  note  on  the  next 
page,  it  is  said :  *'  And  the  creditor  must  also  consent  to  take 
the  new  debtor  as  his  sole  security,  and  to  extinguish  hisdaim 
against  his  former  debtor." 

The  novation  recognized  by  the  common  law,  therefore^ 
requires  when  A  owes  B,  and  B  owes  C,  and  it  is  agreed  that 
A  shall  pay  C,  that  both  the  debt  from  A  tOiB,  and  thedeU 
from  B  to  C  be  extinguished,  and  that  C  take  A  as  his  debtor. 
When  this  is  done  the  extinguishment  of  the  debt  fromBt* 
C  is  the  consideration  of  the  new  promise  made  by  A  to  C 
But  if  there  is  no  such  extinguishment,  there  is  no  new  con* 
sideration  for  the  promise  made  by  A  to  C,  and  it  rests  aloo8 
on  the  original  consideration  which  moved  from  B  to  A. 

As  the  common  law  rule  prevails  in  Georgia  we  must  coo*! 
strue  section  2682  of  the  Code  with  reference  to  that  roifcj 
Adopting  that  .rule  of  construction,  I  think  it  quite  cleartliil| 
there  was  no  new  consideration  for  the  promise  of  DevffI 
pay  Tumliii,  unless  it  was  "expressly  agreed"  by  and 
tween  the  three  parties,  that  the  debt  which  Freeman  01 
Tumlin  should  be  extinguished.  The  extinguishment 
that  debt  would  have  been  a  new  consideration  for 
promise  to  Tumlin.  If  the  debt  were  not  eztin| 
Tumliii  might  have  an  action  against  Dever  upon  the 
ise  wliich  Dever  made  him  at  Freeman's  request,  bat 
promise  would  still  rest  upon  the  consideration  whidi 
from  Freeman  to  Dever.  In  other  words,  upon  the  b1 
There  being  in  that  case,  a  valid  consideration  for  the 
ise  at  the  time  it  was  made,  it  matters  not  from  whott] 
moved.  Tumlin,  as  the  promisee,  might  maintain  hisi 
"though  a  stranger  to  the  consideration:"  Code, 
2705.  And  as  jurisdiction  has  since  been  denied  to 
Courts  to  enforce  a  contract,  founded  as  this  was,  T( 
right  of  action  in  the  Courts  of  this  State  ceased,  and 
he  nor  his  assignees  have  a  right  to  enforce  the  colli 
the  claim,  resting,  as  it  does,  upon  slaves  as  its  onl/ 
eration. 

For  these  reasons  my  mind  is  entirely  satisfied  that 
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as  been  denied  the  right  of  having  his  case  fairly  submitted 
)the  jury,  that  he  had  evidence  before  the  jury  upon  which 
iiey  might  have  found  in  his  favof,  which,  under  the  charge 
f  the  Court,  they  were  not  permitted  to  consider,  and  that 
be  verdict|ought  to  be  set  aside  and  that  a  new  trial  ought 
0  be  granted.  « 


fBxscES  Hodo,  plaintiff  in  error,  vs.  Johnson  &  Heath, 

defendants  in  error. 

•  The  widow  and  minor  children  of  a  deceased  person  ^re  entitled,  as 
against  creditors,  to  a  hopaestead,  to  be  laid  off  just  as  it  would  have 
been  upon  the  application  of  the  husband  and  father,  prior  to  his  death. 
>  When  the  schedule  is  filed*,  if  any  creditor  of  the  deceased  desires  to 
filjectto  it,  for  any  of  the  causes  specified  in  the  statute,  the  objection 
auut  be  made  in  writing,  and  must  state  the  cause  of  such  objection 
•0  plainly  that  it  can  be  easily  understood,  and  that  the  applicant  may 
kave  an  opportunity  so  to  alter  said  schedule  or  plat,  if  thought 
•driaable,  as  to  obviate  the  objection  without  the  appointment  of  ap- 
l»nusers  by  the  Court. 

Homestead.  Practice.  Before  Judge  Andrews.  War- 
ik  Superior  Court.    November,  1869. 

Hodo  made  a  will  directing  that  his  estate  be  equally  di- 
ded  4)ctween  his  widow  and  his  eight  children  when  the 
longest  was  twenty-one  years  old.     He  died,  and  his  will 

L    ■ 

probated  in  1862. 

[«•  Hodo,  his  widow  and  mother  of  his  minor  children, 

ioned  for  a  homestead  and  exemption  of  personalty  out  of 

estate  of  her  deceased  husband.     The  schedule  of  per- 

specified  household  and  kitchen  furniture,  cattle,  hogs, 
iftrmiog  utensils,  etc.,  footing  up  in  value  $633  00,  and 

of  realty  embraced  some  five  hundred  acres  of  oak 

:oiy  lands.    Johnson  &  Heath,  creditors  of  her  hus- 

olgected  because  the  schedule  did  "  not  contain  money 

other  property,  owned  and  possessed  by  the  applicant ; 

the  assets  of  eaid  estate  were  sufficient  to  pay  the 
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debts  of  said  estate,  and  have  been  misapplied ;  becaose  the 
property  of  the  estate  sought  to  be  exempted  is  worth  man 
than  the  exemption  allowed  by  law;  and  because  it  istk 
property  of  said  husband."  The  schedule  was  amended  Iqr 
averring  that  there  was  no  money,  stocks,  or  bonds,  andlmt 
one  worthless  note.  The  Ordinary  granted  the  homertttl 
and  exemption  as  prayed  for,  and  the  creditors  appealed. 

Her  couitsci  contended  that  before  a  creditor  could  tttiek 
the  return  of  the  county  surveyor,  he  must  so  specifically  state 
his  objections  that  the  applicant  can  have  the  return  ameodcd 
80  as  to  avoid  such  objections,  or  that  the  Ordinary  cina^ 
point  commissioners,  as  provided  by  the  Act,  and  beoM 
tliis  was  not  done,  he  contended  that  no  issue  had  beenadh 
mitted  to  or  tried  by  the  Ordinary,  and  that  therefore  tk 
appeal  was  a  nullity.  The  Judge  ruled  adversely  to  Ai^ 
and  the  trial  proceeded  upon  the  objections  aforesaid. 

The  proceedings  below  were  shown,  witnesses  w««eii»* 
in^  pro  and  can,,  and  evidence  was  introduced  as  to  tb 
value  of  the  estate,  etc.  The  Court  instructed  the  juiy  tkl 
under  the  Homestead  Act  it  was  not  allowable  for  a  vidiiv 
either  for  herself  or  the  minor  children  of  deceased,  to  IM 
a  homestead  set  apart,  etc.  The  Jury  found  against  theip* 
plicant.     Said  ruling  and  charge  are  assigned  as  error. 

James  S.  Hook,  for  plaintiff  in  error. 

No  appearance  for  defendants  in  error. 

Brown,  C.  J. 

1.  This  Court  held,  during  this  term,  in  the  case  of  Bfift 
Company  vs.  William  M.  Johnson,  that  the  minor  chiMrarf 
a  deceased  person  are  entitled  as  against  creditors  to  a  boow- 
stead  out  of  the  estate  of  their  deceased  father,  and  vn  iM 
unable  to  see  why  this  case  does  not  fall  within  the  priio|k| 
there  decided.  Section  12  of  the  Act  of  3d  October,  iMij 
declares  that  "  said  property  so  set  apart  shall  be  for  the 
of  the  wife,  or  widow  and  children,  during  her  life  orwidi  ^ 
hood,  and  at  her  death  or  intermarriage  to  be  equally  divid«4;| 
etc.     Tliis  shows  clearly  that  the  widow,  as  well  as  the  mi"* 
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lreD|  is  a  beneficiary  under  this  Act;  and  it  foIlo\^  that 
vridow  may  apply  and  have  the  homestead  laid  off  out  of 
estate  of  her  deceased  husband,  for  the  benefit  of  herself 
the  minor  children  of  the  deceased. 
t  is  objected,  that  at  the  death  of  the  husband  the  prop- 
does  not  pass  to  the  widow  and  minor  children,  but  to 
representatives  of  the  estate,  for  the  benefit  of  creditors, 
after  they  are  satisfied,  to  the  heirs  generally,  and  that 
hmily  is  entitled  to  a  homestead  out  of  the  property 
di  does  not  belong  to  them.  The  reply  is,  that  the  Con- 
ition  gives  them  a  lien  or  claim  upon  it,  in  the  lifetime 
he  husband  and  father,  higher  than  any  claim  of  any 
iter,  except  such  as  fall  within  the  exceptions  contained 
be  Constitution,  and  higher  than  the  claim  of  the  father 
nsband  himself  in  a  contest  between  him  and  the  family. 
action  13  of  the  Act  above  mentioned  provides,  in  case 
husband  shall  refuse  to  apply  for  said  exemption,  his 
y  or  any  person  acting  as  her  next  friend,  may  do  the 
9,  and  i^  shall  be  as  binding  as  if  done  by  the  husband. 
lid  any  trustee  or  guardian  of  a  famility  of  minor  chil- 
I  fail  to  apply  for  said  exemption,  the  Onlinary  may, 

I  application  of  any  next  friend  for  the  minors,  allow 
or  her  to  act  in  lieu  of  such  trustee  or  guardian,  and 

shall  be  as  binding  as  if  done  by  said  guardian  or  tnistee^ 
nder  this  section  the  husband  can  not  defeat  the  exemp- 
by  failure  or  refusal  to  apply  for  it,  and  on  the  applies- 
of  the  wife  or  next  friend,  it  will  be  laid  off  and  allowed 
rithstanding  his  dissent.  If,  then,  the  husband  cannot 
■t  the  homestead  in  his  lifetime,  in  case  the  wife  applies 
t^  how  does  his  death  defeat  it  ? 

i^ris  true  his  estate  descends  at  his  death  to  his  legal  repre- 
pfcives,  but  it  descends  as  he  held  it,  subject  to  the  claim 
}f0  fitmily  for  the  homestead,  and  the  creditors  have  no 
jfjiigfart  to  object  in  the  one  cas^  than  in  the  other.  It 
P  not  have  been  the  intention  of  the  Legislature  that  this 
ine  provision  in  favor  of  the  wife  and  minor  children, 

II  «irailg  them  while  the  husband  and  father  is  in  life  as 
Ipptnrn^  guardian  and  protector,  shall  be  swept  away  by 
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his  deuth;  and  they  be  lefl  homeless  without  his  assistaoeei 
There  are  much  stronger  reasons  why  they  should  havet 
homestead  out  of  his  estate  when  they  are  deprived  of  bii 
protecting  care  than  out  of  his  property  while  he  is  in  li&^to 
aid  and  comfort  them. 

N 

2.  It  is  the  right  of  the  creditor  to  appear  at  the  proper 
time,  and  object  to  the  schedule  filed  by  the  applictot,  ftr 
any  of  the  causes  specified  in  the  statute.  But  such  obJM- 
tions  must  be  in  writing,  and  must  plainly  and  distincdy  Ml 
forth  tlie  grounds  of  objection,  so  that  they  may  be  unckh 
stood  by  the  applicant,  and  by  the  Court.  It  is  the  rigkt  ft 
the  applicant  to  amend  the  schedule,  or  the  plat  of  the  laa^ 
after  the  survey,  so  as  to  obviate  the  objections,  which,  if  do^j 
prevents  the  appointment  of  appraisers  by  the  Ordinary.  Tf 
be  able  to  determine  whether  he  or  she  will  make  the  a 
ment,  or  abide  the  judgment  of  the  Court  upon  the 
tions  made,  the  applicant  has  a  right  to  be  distinctly  i 
of  the  nature  of  the  objections.  The  simple  objectioa 
the  amount  allowed  is  too  large  is  not  sufficient  It  a 
state  how  much  too  large,  or  in  what  it  is  erroneous  or 

As  >vc  have  heretofore  held,  a  creditor  whose  debt 
within  any  of  the  exceptions  in  the  Constitution  and 
stead  Act,  as  that  it  is  for  the  purchase-money  of  the 
erty  claimed  as  a  homestead,  or  the  like,  is  not  bound  to 
any  attention  to  the  proceeding  before  the  Court  to  lay  off 
homestead.     As  the  property  is  not  exempt  from  the 
ment  of  his  debt,  the  fact  that  the  homestead  has  beea 
off  in  no  way  prejudices  his  righta     And  if  his  debt  be 
judgment,  he  may  have  it  levied  upon  the  property  as 
after  the  homestead  has  been  laid  off  and  set  apart  as 
the  proceeding  was  commenced.     Judgment  reversed. 

McCay,  J.,  concurred,  but  wrote  out  no  opinion. 

Warner,  J.,  dissenting. 

It  appears  from  the  record  in  this  case  that  David  E. 
died,  leaving  a  will,  which  was  admitted  to  probate  oo< 
6th  day  of  May,  1862,  six  years  before  the  JEhmesUad 
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passed.  The  testator^  at  the  time  of  his  death,  Icfl  a 
o\v  and  eight  children,  three  of  whom  only  were  minors. 
I  testator,  bj  his  will,  devised  and  bequeathed  the  prop- 
',  oat  of  which  the  homestead  is  now  claimed,  to  his 
ow  and  eight  children,  to  be  equally  divided  between 
n  when  the  youngest  child  became  of  age.  The  widow, 
he  head  of  a  fojnily,  now  claims  a  homestead  out  of  the 
ire  property  of  the  testator,  including  his  real  and  per- 
d  property,  to  the  value  of  $3,000  00  in  specie.  Under 
provisions  of  the  Hx)mestead  Act  the  widow,  if  she  is  the 
|]  of  a  family,  is  entitled  to  claim  a  homestead  out  of  her 
,  property f  and  may  claim  a  homestead  as  the  next  friend 
ler  minor  children  out  of  their  property^  bt/t  she  is  not 
tied  to  claim  a  homestead  either  for  herself  or  as  the  next 
nd  of  her  minor  children,  out  of  the  property  of  other 
wns,-  On  the  death  of  the  testator  the  ti'le  to  his  prop- 
'  vested  in  the  devisees  and  legatees  named  In  his  will,  to 
snjoyed  by  them  in  possession  when  the  youngest  child 
line  of  age.  The  widow  is  not  entitled  to  claim  dower 
a  year's  su'pport  out  of  the  estate  of  her  deceased  hus- 
^,  and  in  addition  thereto,  to  claim  a  homestead  out  of  the 
and  personal  property  of  his  estate  which  he  had  devised 
bequeathed  to  other  persons  by  his  will  long  anterior  to 
passsge  of  the  Homestead  Act,  the  title  to  which  was 
9d  in  them.  The  testator  could  not  have  claimed  a  home- 
d  in  this  property  in  his  lifetime,  for  the  simple  reason 
i  he  died  six  years  before  the  Homestead  Act  was  enacted. 
entitle  a  widow  or  minor  children  to  claim  a  homestead 
ler  the  provisions  of  the  Act,  either  in  real  or  personal 
peirty,  they  must  have  a  title  to  such  property  in  their  own 
iC  The*  Act  does  not  contemplate  that  any  one  shall 
i  a  homestead  out  of  the  property  of  other  people,  to 
db  they  have  no  legal  right  or  title,  but  only  secures  to 
ipplicant  a  homestead  in  his  or  her  own  property  against 
9I1UDI  of  creditors. 

\ 


I 
f 
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E.  H.  PuGH,  plaintiif  in  error,  vs.  Jerry  McCabtt,  de- 
fendant in  error. 

1.  The  plaintifTbroughthisaction  for  libel,  upon  the  following  pablicilioK 
'*We  have  no  reply  to  make  to  the  statement  of  a  lad  who  is  coDridil 
of  perjury  by  the  solemn  oath  of  a  gentleman  whose  Teracitj  itaail 
unimpeachcd  and  unimpeachable."  The  Judge  charged  the  juj  A 
the  trial,  that  to  charge  another  in  a  printed  newspaper,  pablisHeini 
circulated  in  the  county,  ''that  he  is  convicted  of  peijnry,"  is 
able,  without  proof  of  special  damages :  Hddj  that  this  chii^ge, 
applied  to  the  facts  of  the  case  was  not  sufficiently  full,  as  it  waicit') 
culatcd  to  produce  an  impression  on  the  mind  of  the  jury,  that  the IqpF- 
effect  of  the  publication  was  to  charge  th<j  plaintifif  with  the 
sion  o^  legal  perjury,  which  most  probably  caused  them  to  find  beti 
damages  than  they  would  have  found,  if  they  had  been  instnictedAij 
the  publication  did  not  amount  to  a  charge  of  legal  perjury. 

2.  Where  the  editors  of  ^wo  newspapers  are  engaged  in  a  qaarreL 
ducted  in  the  daily  issues  of  their  papers,  in  bad  temper  and  bad 
on  the  question  who  has  the  largest  city  circulation,  and  their 
ployees  volunteered  to  take  part  in  the  strife,  and  one  charged  ta 
ployee  of  the  other,  who  was  aiding  in  the  quarrel,  with  theft  ud 
plicity,  and  the  other,  in  turn,  charged  that  the  employee  of  the 
has  been  convicted  of  perjury,  by  the  solemn  oath  of  a  geni 
whose  veracity  stands  unimpe^ched  and  unimpeachable,  and  the 
brought  suit  for  a  libel  on  the  charge  contained  in  that  pablished  replfi 
Held,  that  the  jury  in  such  case,  should  give  nominal  damages  0i4f« 

While  the  jury  should  give  such  damages  in  an  action  for  libd,  ^ 
wanton  assault  made  on  an  innocent  person,  as  will  fully  com] 
him  for  all  his  mental  suffering  and  other  injury,  and  will  tend  to 
the  licentiousness  of  the  press,  the  same  rule  does  not  I4>pl7 
those  who  conduct  the  press  are  voluntarily  and  mutaally  en|tf8i 
the  publication  of  libelous  matter  concerning  each  ot8er,  and  one 
and  the  other  does  not;  while  the  action  is  maintainable,  the 
should  be  rendered  according  to  the  circumstances  of  the  case. 

Libel.     Charge  of  the  Court.     New  Trial.     Before  Ji 
Gibson.     Richmond  Superior  Court.     July  Term,  1869. 

•    McCarty  brought  case  against  Pugh  for  maliciously 
lishing  him^  as  having  committed  perjury^  by  reason  of  wl 
he  no  longer  was  allowed  by  his  acquaintances  to  haveii 
course  or  business  transactions  with  them.  The  words 
were  as  follows :  "  Not  content  with  one  oath  from  J( 
McCarty,  they  drag  in  another  affidavit^  almost  a  half  a 
in  length.     Surely^  if  their  case  is  as  clear  as  they  pi 
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»th  ought  to  saffice.  We  have  no  reply  to  make  to  the 
m€iits  of  a  lad  (meaning  plain tifiT)  who  is  convicted  of 
iry,  by  the  solemn  oath  of  a  gentleman  whose  veracity 
Is  unimpeached  and  unimpeachable/' 
le  case  was  tried  by  a  petit  jury  and  plaintiff  obtained  a 
ict  for  @5>000  00.  Pugh  appealed.  On  the  last  trial, 
itiff's  attorney  read  in  evidence  an  article  printed  in  the 
J  Press,  of  Augusta,  Georgia,  as  follows  :  "  The  Chronicle 
Bentinel,  still  sweating  under  our  exposure  of  their  du- 
ty m  attempting  to  make  it  appear  that  they  were  en- 
1  to  the  po3t*office  printing,  attempt  to  bolster  up  the 
ment  of  their  mail  clerk,  (which  is  fully  refuted,  as  every 
St  man*  knows,  by  that  of  Mr.  Gregory,)  in  another 
mn  of  vituperation.  Not  content,"  etc.,  as  ante.  "  We 
idly  leave  the  issue,  and  the  editors  who  are  sponsors  for 
Y*s  declarations  to  the  verdict  of  the  public"  *  *  *  . 
balance  of  the  article  is  directed  against  Messrs.  Moore 
rrigbt,  editors  of  the  Chronicle  and  Sentinel,  concluding 
I  the  r«imark  that  they  should  not  charge  an  employee 
le  Press  with  theft,  when  everybody  knew  that  Moore  & 
ght  biad  pocketed  $500  00  which  belonged  to  the  pro- 
tor  of  the  Press. 

b  was  shown  that  at  the  date  of  said  publication,  Pugh 
proprietor  and  publisher  of  the  Press,  that  one  Atkinson 
its  editor,  and  McCarty  was  (and  still  was)  an  employee 
be  Chronicle  and  Sentinel.  The  defendant  introduced 
irideDce. 

t  the  request  of  plaintiff's  attorneys,  the  Court  charged 
jury,  that  to  charge  of  one,  in  a  printed  newspaper,  pub- 
|d  aod  circulated  in  the  county,  that  he  is  convicted  of 
ifrj,  is  actionable,  without  proof  of  special  damage.  He 
'ffT  charged  that  malice  is  an  essential  ingredient  in  libel, 
an  action  for  damages  plaintiff  must  prove  the  ex- 
of  malice,  on  the  part  of  defendant,   in  making  the 

m,  unless  it  imputes  a  crime,  or  something  calculated 
him  in  society.     When  the  publication  imputes 

to  the  plaintiff,  nor  anything  actionable,  the  jury 
infer  malice  on  the  part  of  the  defendant^  and  then 
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plaintiff  must  show  that  he  sustained  some  damage  in  cod- 
sequeuce  of  the  publication.  If  the  words  of  the  puUiei- 
tion  complained  of  as  a  libel^  are  not  actionable  themselvo^ 
malicious  intent  in  publishing  them  must  be  proved  befin 
plaintiff  can  recover. 

The  jury  found  for  the  plaintiff  $2,500  00.  Defendarfi 
counsel  moved  for  a  new  trial,  upon  the  grounds  that  die 
Court  erred  in  charging  as  requested  hy  plaintiff's  attornef, 
and  because  the  verdict  was  contrary  to  the  law  and  evideoe^ 
contrary  to  the  balance  of  the  charge  and  excessive.  Tlil-j 
Court  refuseil  the  new  trial^  and  error  is  assigned  upon  eick 
of  the  grounds  of  said  motion. 

HiLLiARD  &  King,  for  plaintiff  in  error. 

A.  R.  Wright,  by  W.  Hope  Hull,  for  defendant 

Brown,  C.  J. 

1.  I  do  not  think  this  case  was  fairly  submitted  totheji 
The  legal  proposition  given  in  charge  by  the  Judge,  that 
charge  another,  in  a  printed  newspaper,  published  andeii 
lated  in  the  county,  "that  he  is  convicted  of  perjury,  is 
tionablc,  without  proof  of  special  damages,''  is  sound 
as  its  legal  effect  is  to  say,  that  it  is  actionable  to 
another  with  the  commission  of  legal  peijury,  without 
of  special  damages.     But  when  applied  to  the  facts  of  I 
case  it  was  not  sufficiently  full,  and  was  calculated  to  nual 
the  jury,  at  least  on  the  question  of  damage. 

The  words  upon  which  the  action  was  founded  in 
case  were  these :  "We  have  no  reply  to  make  to  the 
of  a  lad  who  is  convicted  of  perjury  by  the  solemn  oathofi 
gentleman,  whose  veracity  stands  unimpeached  and 
peachable.''     This  was  not  a  charge  that  the  plaintiff! 
committed  or  been  convicted  of  legal  perjury.    On  the 
trary,  the  whole  statement  taken  together  explained  the i 
ing  of  the  writer  so  clearly,  that  any  person  pf  common i 
who  read  it,  could  have  nodi£5culty  in  understanding  it 
showed  that  there  had  been  no  oath  taken  in  Coart|  in 
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ion  on  trials  or  in  an^  legal  proceeding.  In  the  contro- 
sjr  which  was  going  on  about  the  circulation  of  these  two 
fers,  Mr.  Gregory  had  made  a,  voluntary  affidavit  to  one 
te  of  factSy  and  the  plaintiff  to  another ;  and  the  charge 
aply  meant,  that  it  had  been  shown  by  the  voluntary  oath 

Gr^ory,  that  the  voluntary  oath  of  plaintiff  was  not 
le. 

Bat  it  is  said  this  language,  when  printed  and  published, 
libeloos,  though  it  might  not  be  objectionable,  per  ae,  if 
alcen.  I  do  not  deny  that  it  may  be  libelous.  But  I  say 
would  not  justify  the  jury  in  finding  as  heavy  damages 
*  the  plaintifiP,  as  a  deliberate  charge  of  legal  perjury,  writ- 
I  and  published  would  justify.  And  I  think  the  Judge 
^nld  have  so  instructed  the  jury.  To  illustrate,  suppose 
writes  and  publishes  of  B  that  he  committed  peijury  when 
tifying  on  a  certain  trial  between  C  and  D,  in  a  Court  of 
(tioe,  in  this,  that  the  statement  made  by  him  under  oath 
m  positively  false,  but  that  he,  A,  is  fully  satisfied  that  B  did 
Innocently  because  he  thought  his  statement  was  true  when 

made  it  And  suppose  an  action  for  libel  brought  on  this 
Iguage,  and  the  Judge  on  the  trial  should  charge  the 
Tj,  that  it  is  actionable  to  charge  another  with  perjury 
fthont  proof  of  special  damages,  and  stop  there.  This 
paid  be  a  sound  legal  proposition,  but  would  it  be  a  proper 
feige,  when  applied  to  the  facts  of  the  case  on  trial  ?  Clearly 
L  It  would  be  calculated  to  produce  the  impression  on 
»  mind  of  the  jury,  that,  in  the  view  of  the  Court,  the  ef- 
||  of  the  publication  was  to  charge  B  with  legal  peijury. 
Id  it  would,  if  the  publication  as  made  were  actionable, 
jp  to  induce  the  jury  to  increase  the  damages,  as  they  would 
it  to  their  room  under  the  belief  that  A  had  charged 

nA  a  crime  which  he  had  not  committed,  and  with  which 

not,  in  fact,  been  charged. 

Bat  I  am  very  well  satisfied  that  the  damages  given  by 

r^  under  the  circumstances  of  this  case,  were  excessive. 

quarrel  was  being  conducted,  in  bad  spirit,  and  bad 

between  those  who  managed  and  controlled  the  columns 

two  newspapers,  about  the  extent  of  their  circula- 
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tion.  The  employees  of  the  two  establish  men  ts^  or  at  leai^pvt 
of  them^  had  taken  sides  and  voluntarily  made  themselvo 
parties  to  the  quarrel.  It  seems,  from  the  record,  that  the 
charge  of  theft  and  duplicity  had  been  made  in  the  columns 
of  the  Chronicle  and  Sentinel  against  the  employee  of  the 
Press,  who  had  engaged  in  the  strife,  and  in  reply  to  this, 
the  Press  charged  the  employee  of  the  Chronicle  and  Soiti- 
nel,  so  engaged,  in  the  language  already  quoted.  Where- 
upon he  brought  this  action.  Both  parties  were  in  iaalt| 
and  so  far  as  this  record  discloses,  the  party  now  sning,  aal 
the  paper  to  which  he  belonged,  were  at  least  as  mach  to 
blame  as  the  other. 

Now,  while  I  do  not  claim  that  one  tort  can  be  set  of 
against  another,  I  say  the  jury  should  have  taken  intothi 
account  all  these  facts  and  mitigating  circumstances,  toi. 
should  have  found  nominal  damages  only.  See  Code,  sedioi 
3010.  A  party  who  provokes  a  difficulty,  or  who  engagei . 
in  it  as  willingly  as  the  other  party,  and  publishes  libdos^ 
matter  concerning  his  adversary,  has  no  right,  in  law  cr: 
morals,  to  recover  as  much  damages  as  an  innocent  ptiifi^ 
who  is  wantonly  assailed  by  a  libelous  publication.  Wbe* 
there  is  equal  culpability,  and  one  party  has  a  legal  adf9*j 
tage,  or  one  only  appeals  to  the  Courts,  he  is  not  a  favoilU 
suitor,  and  should  not  be  encouraged.  He  may  haveatepti 
right  to  recover,  but  his  damages  should  be  reduced,  aceorf*; 
ing  to  the  circumstances  of  the  case. 

\yhile  the  Courts  should  neither  encourage  nor  favor  thoM 

who  are  engaged  in  the  publication  of  libels  concerning eid^ 

other,  a  very  different  rule  obtains  when  the  character  of 

innocent  person  is  wrongfully  and  maliciously  assailed. 

such  case,  the  jury  should  find  such  damages  as  will 

compensate  the  plaintiff  for  the  injury  done,  induding 

mental  or  other  suffering,  resulting  from  the  unfounded 

malicious  attack ;  and  such  as  will  tend  to  check  thei 

licentiousness  of  such  presses  as  knowingly  pervert  the 

and  wilfully  malign  private  character.     Code,  sections 
3012. 

Judgment  reversed. 
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McCay,  J.y  concurred,  but  furnished  no  opinion. 

Wabneb,  J.,  dissenting : 

The  law  governing  actions  for  libel,  enunciated  by  the 
ijoritjr  of  this  Court,  as  applicable  to  the  facts  contained  in 
!  record  of  this  case,  cannot,  in  my  judgment,  be  sustained 
her  upon  principle  or  authority.  When  an  appellate  Court 
sides  the  law  governing  a  particular  class  of  actions,  that 
ssion  should  be  based  on  sound  fundamental  principles ; 
lerwise,  it  will  be  considered  as  mere  "vain  babbling,"  en- 
ed  to  no  respect  as  authority,  and  will  be  productive  of 
able  and  uncertainty,  in  the  future.  What  is  a  libel  ?  A 
el  18  defined  to  be  a  false  and  malicious  defamation  of 
liher,  expressed  in  print,  or  writing,  or  pictures,  or  signs, 
ding  to  injure  the  reputation  of  an  individual,  and  exposing 
a  to  public  hatred,  contempt,  or  ridicule.  Code,  section 
23.  In  all  actions  for  printed  or  spoken  defamation,  mai- 
ls inferred  from  the  character  of  the  charge.  Section 
{4.  What  is  the  nature  and  character  of  the  published 
si  in  this  case  ?  Did  it  tend  to  injure  tlie  reputation  of  the 
mtifff  The  words  published  of  and  concerning  the  plain- 
\  by  the  defendant,  are  as  follows :  "We  have  no  reply  to 
ke  to  the  statement  of  a  lad  who  is  convicted  of  perjury  y  by 
PBoIemn  oath  of  a  gentleman,  whose  veracity  stands  unim- 
iched  and  unimpeachable.'^  How,  and  in  what  sense,  are 
ie  words  to  be  construed  and  understood  by  the  well  es- 
bhed  rules  of  the  law  ?  Whatever  may  have  been  the 
lafcone  time,  as  to  construing^  words  in  actions  for  libel 
ider,  in  their  mildest  sense,  that  rule  has  long  since 
exploded,  and  the  rule  is  now  well  settled  and  estab- 
that  words,  whether  printed  or  spoken,  are  to  be  taken 
sense  that  is  most  natural  and  obvious,  and  in  which 
who  read  them,  and  to  whom  the  same  are  spoken,  will 
to  understand  them.  Starkie  on  Slander,  51  ;  Peake 
Iham,  Cowper's  Report,  275-8;  Woolnoth  vs.  Meadons, 
464;  Roberts  vs.  Camden,  9th  East,  93;  Cooper  vs, 
Oudlej/^s  Report,  241 ;  Little  vs.  Barlow,  26th  Georgia 
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Reporty  423  /  Oiddens  vs.  Mirk,  4th  Georgia  Beportj 
The  general  principles  and  rules  of  proceeding  are  the 
whether  the  plaintiff  has  been  sla^idered  by  words,  or  11 
by  writing,  signs,  pictures,  or  other  symbols.  2d  Green 
Evidence,  section  410.  The  deliberate  writing  and  ptiil 
slanderous  words  of,  or  concerning,  the  plaintiff,  is,  ; 
eye  of  the  law,  an  aggravation  of  the  injury.  Can  th 
any  doubt  that  the  readers  of  the  publication  in  thi 
would  understand  that  the  plaintiff  was  charged  by  tl 
fendant  with  the  <yrime  of  pajury  f  Could  any  one 
read  it  and  not  have  understood  that  such  was  its  plai 
port,  and  obvious  meaning?  The  charge  is,  that  the 
tiff  is  convicted  of  perjury ,  by  the  solemn  oath  of  a  { 
man  whose  veracity  stands  unirapeached  and  unimpeac 
The  Court  below  charged  the  jury,  "that  to  charge  ai 
in  a  printed  newspaper,  published  and  circulated  i 
county,  that  he  is  convicted  of  perjury,  is  actionable,  w 
proof  of  special  damage."  The  majority  of  the  Courl 
and  decides,  that  this  charge  of  the  Court  below,  was 
because  it  was  calculated  to  impress  on  the  minds  of  th< 
that  the  leg^l  effect  of  the  publication  was  to  char| 
plaintiff  with  the  commission  of  legal  perjury,  that  the 
below  should  have  charged  thejury,  that  the  published 
did  not  amount  to  a  charge  of  legal  perjury.  The  po 
the  case  is,  whether  it  is  necessary,  under  the  law,  th 
defendant  should  have  charged  the  plaintiff  with  haviiij 
legally  and  technically  convicted  of  perjury,  in  order  1 
able  him  to  maintain  his  action,  without  proof  of  f 
damage.  Is  there  any  difference  in  contemplation  of  th 
between  a  charge  of  perjury,  and  a  charge  of  legal  p^ 
so  far  as  damaxjfe  to  the  reputation  of  the  plaintiff  i 
cerned?  The  charge  of  perjury  impiUes  thai  crime  ' 
plaintiff,  whether  the  term  legai  is  prefixed  to  it  or  o 
maintain,  that  to  charge  another,  in  a  printed  newspapo 
lished  and  circulated  in  the  county,  that  he  ^'ts  eowm 
perjury/'  is  actionable,  without  proof  of  special  dam 
was  done  by  the  defendant  in  this  case,  that  the  word 
tained  in  the  publication  were  not  to  have  been  conaln 
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Arkgalyteehnioalsensey  but  in  that  sense  in  which  the  readers 
jreof  woald  be  sure  to  understand  them,  according  to  their 
lin  import  and  obvious  meaning.  In  the  case  of  Peake  vs. 
Iham,  before  cited,  Lord  Mansfield  laid  down  the  rule, 
At  where  words  from  their  general  import  appear  to  have 
fi  spoken  with  a  view  to  defame  a  party,  the  Court  ought 
to  be  industrimis  in  putting  a  construction  upon  them 
erent  from  what  they  bear  in  the  common  acceptation  and 
loing  of  them."  In  Woolnoth  vs.  Meadons,  Le  Blanc,  J., 
I,  "but  nobody  can  read  these  words,  (referring  to  the 
"ds  charged  in  plaintiff's  declaration,)  without  seeing  what 
f  meant  to  impute  against  the  plaintiff.  It  is  not  suffi- 
it  to  show  by  argument  that  the  words  will  admit  of  some 
nr  meaning,  but  the  Court  must  understand  them  as  all 
ikind  would  understand  them,  and  we  cannot  understand 
n  differently  in  Court,  from  what  tliey  would  do  out  of 
irt,"  In  Little  vs.  Barlow,  this  Court,  McDonald,  J.,  de- 
ring  the  opinion  said,  "The  old  rule,  that  words  spoken 
iisparagement  of  the  character  of  a  person,  which  are  sus- 
Sble  of  two  constructions,  are  to  be  understood  in  their 
fcr  sefise,  is  exploded  ;  they  are  now  to  be  interpreted  in 
lense  that  a  person  of  ordinary  capacity,  who  heard  them 
keOi  would  understand  them.  To  charge  a  person  with 
ling  imports  a  felony.  To  charge  a  person  with  being  a 
tf  is  actionable,  because  a  thief  is  one  who  steals.  To  say 
bim  that  he  is  a  thieving  wretch,  or  a  thieving  puppy,  is 
Pliable,  for  it  imports  a  felony,  and  so  any  one  of  ordinary 

rtanding,  hearing  the  words,  would  interpret  them.'' 
more  would  such  words  be  actionable  if  the  defendant 
liberately  reduced  them  to  renting  and  pvblished  them 
78paper  of  general  circulation  in  the  county." 
the  majority  of  the  Court,  in  this  case,  hold,  and  de- 
Lt  unless  the  defendant  had  charged  the  plaintiff  with 
legal  "thief,"  or  with  being  a  legal  "thieving  wretch," 
^thieving  puppy,"  the  damages  should  be  reduced. 
lot  iS|  that  because  defendant  did  not  charge  the 
with  having  been  convicted  of  legal  perjury,  the 
ahoald  have  been  reduced  on  tha/t  accoimt,  and  that 
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the  Court  below  erred  in  not  so  charging  the  jury, 
point  is,  that  the  plain,  obvious,  import  of  the  words  ] 
lished,  was  to  charge  the  plaintiff  with  having  been 
victed  of  perjury,  that  is  to  say,  with  the  crime  of  per 
and  so  those  who  read  it  must  have  understood  it.  li 
plaintiff  is  convicted  of  peijury,  then  he  is  guilty  of 
crime,  for  the  natural  and  obvious  import  of  the  words 
veys  that  idea  to  the  mind  of  every  reader,  that  he  i 
not  have  been  convicted  of  perjury  unless  he  was  ffuUly  o^ 
jury.  There  is  no  more  practical  difference,  as  to  the 
of  the  charge  made  in  the  publication,  on  the  repatatv 
the  plaintiff,  in  the  minds  of  common  readers,  betwee 
conviction  of  perjury"  and  "  a  conviction  of  legal  perj 
than  in  the  attempted  explanation  of  a  witness  of  his 
mony,  who  stated,  that  he  did  not  say,  '^McCarty  cm 
here/'  but  said,  ^^ come  out  here,  MoCarty."  The  qaestv 
did  the  plain,  obvious,  meaning  of  the  words  contain 
the  publication  impute  to  the  plaintiff  the  crime  of  pa 
•according  to  the  common  wnderstanding  of  them  f  In  C 
V8.  Perry y  the  convention  of  Judges  held,  that  words  i 
are  doubtful,  or  even  innocent  in  themselves,  if  tlw 
proven  to  have  a  criminal  signification,  according  to  iht 
mon  understatiding  of  them,  are  actionable,  and  it  wu 
in  that  case,  that  the  words,  "you  are  a  member  of  the 
club,"  were  actionable,  and  that  the  case  should  be  sabo 
to  the  jury,  and  if  the  words  were  proven  to  tm/>u^  thet 
of  horse  stealing,  in  their  common  acceptation,  the  pli 
might  recover.  In  Steele  vs.  Southwick,  (9th  John.  B^ 
214,)  the  words  contained  in  the  published  libel  wen^ 
army  swore  terribly  in  Flanders,  said  unde  Toby,  t 
Toby  was  here  now,  he  might  say  the  same  of  some  o 
swearers,  the  man  at  the  sign  of  the  bible  (meaning  the] 
tiff)  is  no  slouch  at  swearing  to  an  old  story."  The  ^ 
said  in  that  case,  "if  the  words  do  not  import  perjaryy  i 
legal  setise,  they  hold  the  plaintiff  up  to  contempt  and  vi 
as  being  so  thoughtless,  or  so  immoral,  as  to  be  regaidl 
the  obligations  becoming  a  witness,  and  therefore  to  bei 
unworthy  of  credit     In  this  view,  the  words  are  actMl 
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The  defendant,  in  the  record  now  before  us,  charged  in  the 
nblication  that  the  plaintiff  is  convicted  of  perjury ;  that 
luurge  tended  to  injure  the  reputation  of  the  plaintifi^and  to 
cpoee  him  to  public  hatred  and  contempt.  The  fact  that  the 
afendant  states  that  he  is  convicted  of  peijury  by  the  solemn 
lih  of  a  gentleman,  whose  veracity  stands  unimpeached  and 
aimpeachable,  does  not  lessen  or  weaken  the  force  of  the 
laige  made,  to  the  minds  of  the  common  readers  of  that 
ablication.  How  many  of  those  readers  knew,  or  under- 
Dod,  that  the  oath  of  the  unimpeached  gentleman,  was  not 
Acient  to  convict  him  of  the  offense  with  which  thedefend- 
tl chained  him  in  the  publication  ?  The  charge  is,  that  he 
wtmcted  of  perjury j  and  a  few  professional  readers  might 
low  that  the  oath  of  one  unimpeached  gentleman,  was  not 
lident  to  legally  convict  the  plaintiff  in  a  Court  of  justice, 
itaach  would  not  be  the  understanding  of  a  large  majority 
the  readers  of  that  publication;  they  would  neither  read 
r  understand  it  in  its  legale  technical  aensCy  but  would  read 
ifd  understand  the  words  according  to  the  natural,  obvious, 
gporf  thereof,  and  the  natural,  obvious  import  of  the  words 
to  charge  that  the  plaintiff  is  guilty  of  the  crime  of  per- 
ky.  According  to  my  understanding  of  the  law,  as  appli- 
bk  to  the  facts  of  this  case,  there  was  no  error  in  the 
toige,  of  the  Court  below,  to  the  jury.  The  imputaiion 
iiluned  in  the  publication,  that  the  plaintiff  ^'is  convicted 
gpeijury,"  was  as  injurious  to  his  reputation  as  if  it  had 
stated  therein  that  he  "  is  convicted  of  legal  perjury." 
plain  import  of  the  words  is,  that  the  plaintiff  ''is  con- 
o(  perjury y^  a  crime  well  understood  by  everybody 
read  that  publication.  In  an  action  for  libel,  the  ques- 
not  whether  the  intention  of  the  publisher  be  to  in- 
^fthe  plaintiff,  but  whether  the  tendency  of  the  matter  pvh- 
be  injurious  to  him.  Fisher  vs.  Clement,  21st  English 
m  Ijsl'n  Report,  117. 

ean  I  concur  in  the  judgment  of  the  majority  of  the 

•■  to  the  rule  of  damages  in  this  case.     The  question 

in  an  action  for  libel  is,  in  my  judgment,  a  ques- 

*ikeywyj  ander  the  evidence  submitted  to  them,  and  not 


454 


SUPREME  COURT  OF  GEORGIA. 


Pugh  vs,  McCarty. 


a  question  for  the  Court,  unless^  ou  a  motion  for  a  new  trial,  the 
damages  shall  be  excesftive,  and  then  the  Court  should  notin- 
terfere  with  the  verdict,  except  in  extreme  cases.    In  KAof 
&  Parsons  vs,  the  Mayor,  etc.,  of  Macon,  7th  Georgia  jGqxwiJ, 
204,  Lumpkin,  J.,  said,  "  the  reason  why  the  Court  will  not 
disturb  the  verdict  of  the  jury  in  batteries,  libeU,  crim.c(mi, 
malicious  prosecution  and  the  like,  is  that  there  isiofactDO 
criterion  of  damages  to  regulate  the  verdict/'    See  Lanj  * 
Hopkins,  lOth  Georgia  Reports,  45.    It  is  true,  that  the  3010 
section  of  the  Code  declares,  "that  if  the  Injury  be  small, or 
the   mitigating  circumstances  be  strong,  nominal  damages 
only  are  given,"  but  who  is  to  be  the  judge  of  the  iojaiji  or 
the  mitigating  circumstances,  in  an  action  for  libel,  the Cooi^ 
or  the  jury  ?     The  3012th  section  of  the  Code  anawentta 
question,  in  my  judgment.      That  section  declares  thatii 
some  torts  the  entire  injury  is  to  the  peace,  happinesSi  ffi 
feelings  of  the  plaintiff;  jn  such  cases,  no  measure  of 
can  be  prescribed,  except  the  enlightened  consciences  rfi**! 
partial  jurors.     What  injury  was  done  to  the  peace,  liap||i^j 
ness,  or  feelings  of  the  plaintiff,  in  this  case,  when  te 
published  to  the  world,  in  a  public  newspaper,  as  being  oMKj 
vided  of  perjury,  can  better  be  ascertained  by  an  im] 
jury  of  the  vicinage  under  the  evidence  in  the  case,  than 
an  appellate  Court.  ^   If  the  verdict  shall"  be  excessive^ 
the  appellate  Court  can  review  and  set  it  aside,  on  a 
case  being  made;  but   where   this   Court  derives  its 
authority  to  declare  in  advance  of  the  trial  of  the  case^ 
nominal  damages  onlj  should  be  recovered   upon  the 
ment  of  facts  presented  by  the  record,  in  the  Court  beloWfj 
beyond  my  knowledge.     The  verdict  of  the  jury  rendered  jj 
the  case,  according  to  the  former  adjudications  of  this 
is  not  so  excessive  as  to  authorize  any  interference  with 
Lang  vs,  Hopkins,   lOtJi  Georgia  Reports,  45.     I  am, 
fore,  of  the  opinion  that  the  judgment  of  the  Court 
should  be  affirmed. 
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jrroiNE  PxcQUKT,  plaintiff  in  error,  vs.  Elizabeth  Gibbs, 

defendant  in  error. 

^re  there  is  evidence  in  the  record  to  sapport  the  verdict,  and  the 
«radge  below  has  refused  a  new  trial,  this  Court  will  not  control  the 
discretion  of  the  Court  below,  there  being  no  rule  of  law  violated  on 
the  trial,  or  in  the  verdict. 

"Sew  trial.  Before  Judge  Gibson.  Richmond  Superior 
ionrt    June  Term,  1869. 

Pioquet  brought  ejectment  against  Mrs.  Gibbs  for  certain 
Lnd  m  said  county.  She  pleaded  the  general  issue  and 
tatote  of  Limitations.  Evidence  was  introduced  pro  and 
faiy  the  Court  charged  the  jury,  and  they  found  for  the  de- 
aidant.  Plcquet^s  counsel  moved  for  a  new  trial,  upon  the 
nmnds  that  the  verdict  was  strongly  and  decidedly  against 
ife  weight  of  the  evidence,  contrary  to  law  and  the  charge 
r  the  Court.  The  trial  was  before  Judge  Andrews.  The 
mtion  for  a  new  trial  was  argued  before  Judge  Gibson.  He 
dosed  a  new  trial,  and  that  is  assigned  as  error. 

Joseph  P.  Carr,  John  T.  Shumate,  for  plaintiflF  in  error. 

*MoLaws  &  Ganahl,  for  defendant  in  error. 

McCay,  J. 

,  There  is  but  one  question  in  this  case :  Did  the  Judge  of 
ihe  Middle  Circuit  abuse  his  discretion  in  refusing  to  grant 
-aew  trial,  on  the  ground  that  the  jury  found  contrary  to 
bt  evidence?  This  Court  has  jurisdiction  only  of  questions 
tiaw.  The  verdict  of  a  jury  is  not  the  subject  of  review 
*0fcre  us,  unless  in  some  way  it  involves  a  question  of  law. 
'  When  a  motion  is  made  before  a  Judge  of  the  Superior 
Sixurt  for  a  new  trial,  on  the  ground  that  the  jury  has  found 
OUrary  to  evidence,  the  Code  declares,  section  3666,  that  it 
^^l  lie  in  the  sound  discretion  of  the  Judge  to  do  so  if  the 
"'^ict  be  strongly  and  decidedly  against  the  weight  of  evi- 
®*^,  notwithstanding  there  may  be  slight  evidenise  to  sup- 
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port  it.  Clearly  something  is  intended  here  to  be  left  totbc 
discretion  of  the  Judge.  It  is  a  settled  rule  that  a  reviewing 
Court  can  not  and  will  not  interfere  with  the  judgment  of 
the  Court  below,  when  that  Court  is  by  law  clothed  with 
discretion,  unless  that  discretion  has  been  abused.  It  is  onlf 
then  that  the  law  has  been  violated,  and  this  Court  has  oolj 
jurisdiction  of  questions  of  law. 

We  do  not  think  Judge  Gibson  has  in  this  case  abased  Us 
discretion.  There  is  some  evidence  to  support  the  verdicL 
There  was  a  (/reo^  deoZ  of  evidence  that  Gibbs  had  beenove^ 
'  seeing  for  Picquet  ten  years.  There  is  some  thtft  $100  00 
had  been  paid  for  the  land  in  1846.  It  was  also  in  proof . 
that  the,  land  was  to  be  paid  for  in  work,  and  there  is  MK 
evidence  that  Gibbs'  "services"  remained  an  unsettled thiaf 
aftei'  what  is  claimed  by  the  plaintiff  to  have  been  ageoenl 
settlement.  Mrs.  Gibbs  testifies  this  positively.  Davis  I*- 
tifies  the  same  thing  in  substance.  And  neither  of  thcotte 
two  witnesses  who  made  the  settlement,  nor  Picquet,  all  rf 
whom  were  present  at  the  trial,  contradict  this,  as  they  mfht 
and  ought  to  have  done,  if  they  could. 

The  settlement,  as  it  appears  to  us,  is  very  inoondasiWi 
Gibbs  was  sick  in  bed,  two  persons  came  to  his  bedside,  ii^ 
there  was  an  adjustment  of  various  matters  running  through 
ten  years,  and  it  is  remarkable  that  in  the  whole  of  the  item 
there  is  no  mention  of  work,  except  for  1852  and  1856.  Tb 
jury  doubtless  thought,  from  all  this  testimony,  that 
settlement  was  only  of  little  items  of  cash,  and  certain 
work  in  certain  years,  and  that  the  "services"  were 
mentioned  because  they  were  well  known,  or  to  be 
hereafter,  as  Mrs.  Gibbs  says,  or  by  arbitration,  as  DiH 
says. 

It  is  a  very  strange  thing  to  us,  that  under  the  proof 
by  all  the  witnesses  as  to  the  fact  of  Gibbs'  almost 
employment  by  Picquet,  he  seems  to  have  only  gotten 
in  the  assumed  settlement  for  about  $180  00,  for  ten 
work.     We  are  not  sure  we  would  not  have  found  just 
the  jury  did  under  the  evidence. 

Judgment  affirmed. 
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Wynn,  plaintiff  in  error,  vs.  R.  C.  Smith,  defendant 

in  error. 

▼as  filed  by  the  complainant,  S.,  against  W.  and  A.,  for  a  specific 
brmance  of  an  agreement  for  the  sale  of  a  house  and  lot,  in  the 
n  of  Eatonton,  praying  that  W.  should  specifically  perform  the 
ged  agreement,  by  making  a  good  warranty  title  to  the  property  to 
oomplainant,  and  for  such  otJier  and  further  relitf  as  is  proper 
\  tqwiable  in  the  case.  On  the  trial  of  the  cause,  it  appears  from 
record  that  some  years  prior  to  the  20th  July,  1863,  W.  had  sold 
hoase  and  lot  to  B.,  taking  his  note^  therefor,  and  executed  to  him 
ond  to  make  a  title  thereto  when  the  purchase- money  should  be 
1  Afterwards  B.  left  the  county,  and  on  the  20th  May,  1868, 
horized  A.,  in  writing,  to  sell  the  property,  and  out  of  the  proceeds 
the  sale,  to  first  pay  W.  what  was  due  him,  and  then  to  pay  his 
«r  creditors.  On  the  20th  July,  1868,  A.,  as  the  agent  of  B.,  sold 
property  to  the  complainant,  S.,  for  the  ^m  of  $8,500  00  in  Gon- 
erate  money.  A  written  memorandum  of  the  terms  of  the  sale 
lugned  by  A.  as  agent,  and  by  S.,  the  complainant  The  written 
morandum  reci^s  the  terms  of  the  sale,  that  S.,  the  complainant, 
Ipaid  A.  $1,100  00  of  the  purchase- money,  and  A.  bound  himself 
■ake  a  good  warranty  title  to  S.  to  the  property,  or  that  W.  should 
10  when  the  balance  of  the  purchase- money,  $2,400  00,  should  be 
id.  It  also  appears,  from  the  evidence  in  the  record,  that  A.,  when 
Mit  to  make  a  sale  of  the  property,  applied  to  W.  to  know  whether 
wonfd  take  Confederate  money  in  payment  of  his  notes  due  by  B., 
i  he  s^d  that  he  would,  and  in  order  to  enable  A.  to  consummate  the 
attract  made  with  S.,  the  complainant,  W.  executed  a  deed  to  B.  for 

>  property,  and  deposited  the  same  with  A.    There  is  evidence  in 
)  record  that  a  short  time  after  the  purchase  of  the  property  from  A., 

>  complainant  deposited  the  balance  of  the  purchase-money  in  bank, 
i'that  A.  was  notified  that  the  money  was  deposited  there,  subject 
his  order.  The  complainant,  S.,  went  into  the  possession  of  the 
>perty  under  this  contract  of  purchase  from  A.,  as  the  agent  of  B. 
•  jury,  upon  this  statement  of  facts,  under  the  charge  of  the  Court, 
nd  a  verdict  in  favor  of  the  complainant,  and  decreed  that  W. 
^Id  specifically  perform  the  contract  referred  to  in  the  bill,  made 
his  agent,  A.,  by  making  the  complainant,  S.,  a  good  warranty  title 
^  property  mentioned  in  said  bond,  referring  to  the  written  mem- 
itdum  for  the  sale  of  the  property  of  the  20th  July,  1863,  signed  by 
M  agent,  and  the  complainant.  The  defendant  moved  for  a  new 
I  on  several  grounds,  which  were  overruled  by  the  Court :  Held^ 
'  the  decree,  as  rendered  against  W.,  requiring  him  to  execute  a 
raoty  title  to  the  property  to  S.,  the  complainant  was  error,  in 
f  of  the  facts  of  the  case  as  disclosed  by  the  record.  A.  sold  the 
;>erty  to  S.,  as  the  agent  of  B.,  and  as  such  agent,  had  no  power  or 
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auth-jri: J  to  bind  W.  to  make  a  warranty  title  to  the  property  to  &, 
and  there  is  no  evidence  in  the  record  of  anj  such  aathority  from  W. 
to  A.,  either  express  or  implied,  which  would,  ifi  law  or  equity,  aatko- 
rize  A.,  as  his  agent,  to  bind  him.  W.,  to  make  such  a  warranty  title  to 
the  properly  to  the  complainant,  as  specified  in  the  decree. 
Ildd  further,  in  view  of  the  facts  of  this  case,  and  of  the  power  cot* 
ferrod  on  this  Court.  *'to  award  such  order  and  direction  to  theoiM 
in  the  Court  below,  as  may  be  consistent  with  the  law  and  justice  of 
the  case:"  that  the  judgment  of  the  Court  below  be  reversed, and i 
new  trial  ordered,  unless  the  complainant  shall  consent  to  takeiil 
enter  a  decree  that  W.  shall  execute  a  warranty  deed  to  the  propeilf 
to  H..  bearing  the  same  date  as  the  one  executed  by  him  to  E|  ibI 
deposited  with  A.,  as  the  agent  of  B.,  to  enable  him  to  coosaDmiii 
the  contract  made  with  the  complainant  for  the  sale  of  the  propotf 
as  the  agent  of  B.,  and  that  the  deed,  so  executed,  shall  operate  u0 
extinguishment  of  W.'s  interest  in  the  property,  andthatA.befr 
creed  as  the  agent  of  B. ,  to  execute  a  warranty  deed  to  the  propcrtf 
to  S.,  the  complainant,  in  the  name  of  B.,  his  principal. 

« 

Specific  performance.     Agency.     Before  Judge  BoBissOK 
Putnam  Superior  Court     March  Term,  1869. 

Smith's  bill  made  the  following  case:  He  was  told  If  | 
Benjamin  F.  Adams  that  he  had  authority  from  N.  FoMj 
Brown  and  Jefferson  Wynn  to  sell  a.  house  and  lot  io  EmA 
ton,  and  that  the  price  was  $3,500  00  in  Confederate  moMfi^ 
and  offered  to  buy  it,  if  Adams  would  take  $1,100  00 
and  $2,400  00  in  two  or  three  weeks,  to  be  sent  to 
or  deposited  in  bank,  subject  to  his  onler.  Adams 
his  offer,  took  the  8I9IOO  00,  gave  Smith  his  bond 
tioned  upon  the  payment  of  the  8^,400  00,  to  make 
a  warranty  title  thereto,  or  that  Wynn  should  do  so. 
this  was  on  the  20th  of  July,  1863.  At  and  before 
trade,  Adams  told  Smith  that  Wynn  had  sold  said 
to  Brown  for  about  §1,700  00,  and  had  given  BrowB 
bond  conditioned  to  convey  to  him  the  premises  when 
purchase-money  was  paid,  that  Brown  paid  $500  Off 
Wynn,  and  then  left  the  country  insolvent,  and  had 
ized  Adams  to  sell  the  lot.  Smith  made  the  trade, 
said  representations,  and  at  once  took  possession  of  the 
ises  under  Adams,  with  the  knowledge  and  consent  of  ^ 
Smith,  within  the  time  agreed  on,  sent  the  $2,400  00  to 


ATLANTA,  DECEMBER  TERM,  1869.   459 

Wynn  vs.  Smith. 


ok  in  EatontoD,aDd  wrote  Adams  that  the  samre  was  there 
tgect  to  hisy  Adams',  order.  At  this  time  Adams  was  from 
me,  and  before  his  return,  but  after  the  said  deposit  was 
ide,  the  Confederate  Government  passed  the  thirding-Iaw, 
lereby  said  money  had  to  be  invested  in  a  new  issue  of  such 
nency  at  a  loss.  Adams,  upon  his  return,  refused  to  re- 
ve  said  money  unless  ^mith  would  loose  the  said  difference 
nreen  the  old  and  new  issue.  They  corresponded  upon 
\  subject,  the  money  daily  depreciated,  and  it  became 
rthless  in  said  bank.  After  the  money  became  worthless, 
^nn  in  some  way  got  the  keys  of  the  house  from  Smith's 
lant,  took  possession  of  the  premises,  and  refused  to  make 
iith  a  title,  or  give  him  possession,  though  he  had  held 
Bession  under  said  sale  for  over  two  years.  At  the  date 
said  sale.  Brown  was  indebted  to  various  (named)  persons 
jadgmenis,  amounting  in  the  aggregate  to  $1,000  00,  and 
I  understanding  was,  that  after  paying  Wynn,  these  judg- 
iits  would  be  paid  out  of  said  $3,500  00,  of  which  said 
ditors  had  notice,  through  their  attorney-at*law,  who,  in 
ir  behalf,  consented  thereto.  He  prayed  that  Wynn  should 
compelled  to  make  him  said  warranty  title  to  said  prem- 

L 

Wynn  answered,  that  he  sold  said  premises  to  Brown  at 
poo  00,  and  gave  him  a  bond  for  titles,  that  Brown  paid 
I  something  over  $500  00,  and  went  away ;  that  aft.er  Con- 
crate  money  was  issued,  A.dams  informed  him,  Wynn, 
t  Brown  had  given  him,  Adams,  a  power  of  attorney  to 
p,ihe  balance  of  said  purchase  money,  and  asked  Wynn  if 
[Vonld  accept  the  currency,  and  make  a  deed  in  case  he, 
sold  the  premises,  and  he,  Wynn,  agreed  to  do  both  ; 
did  not  mean  to  make  a  deed  to  any  one  but  Brown, 
ipposed  that  that  was  what  Adams  wished.  After- 
Adams  told  Wynn  of  said  sale  to  Smith,  and  requested 
to  make  a  deed  to  the  premises  by  the  time  Smith 
$2,400  00,  and  at  once  Wynn  made  a  deed  to  Brown 
ivared  it  to  Adams.  Smith  refused  to  accept  a  title 
through  Brown,  but  insisted  upon  a  deed  directly 
r wynn  to  protect  him  against  Brown's  judgment  ored- 
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itors,  some  of  whom  said  attorney-at-Iaw  did  not  represeDt 
Wynn  knew  that  his  purchase-money  was  safe,  and  hadnever 
intended  involving  himself  in  any  trouble  about  it;  he  be- 
lieved Adams  would  pay  him  first,  and  then  the  jadgmentS| 
but  he  had  no  control  over  the  judgments,  and  knew  not 
their  amounts,  nor  whether  the  creditors  would  accept  swA 
currency.  Wynn  denied  having  anything  to  do  with  pattio| 
Smith  into  possession  further  than  agreeing  to  accept  mi 
currency,  and  make  said  deed  as  aforesaid,  said  he  hid  M 
sort  of  control  of  the  premises  at  that  time,  but  was  williig 
to  have  them  occupied  to  preserve  them,  because  to  the  pro^ 
erty  he  looked  for  payment  of  his  purchase-money.  & 
took  possession  because  Smith  told  him  he  would  have  libdk- 
ing  more  to  do  with  the  premises,  and  to  keep  them  bvk 
ruin  till  he  could  sell  the  premises  by  law  under  a  JLfa,ii 
the  said  purchase-money  which  he  had  previously  obtaioed; 
the  sale  took  place,  Y^ynn  bought  the  property,  and  nov 
holds  it  under  a  sheriff's  deed.  He  said  he  was  ever  willi^ 
to  have  received  Confederate  currency  on  his  notes,  bat  iM 
was  offered  to  him.  He  said  Smith  was  notified  of  his  it* 
tention  not  to  make  the  deed  directly  to  him  in  time  V 
Smith  to  have  taken  from  bank,  and  used  said  $2,400  00, 
its  loss  was  Smith's  fault.  Nevertheless,  in  sympathy 
Smith,  he  offered  to  allow  him  to  have  the  rent  of  the 
ises  long  enough  to  repay  said  loss,  but  Smith  would  not 
agree.  He  denied  that  Adams  ever  was  his  agent  in 
premises,  and  said  he  had  no  authority  so  to  bind  him. 

On  the  trial.  Smith's  solicitor  read  in  evidence  said 
for  titles  to  him,  acknowledging  the  receipt  of  the  $1,100 
and  agreeing  upon  the  payment  of  $2,400  00,  personally 
make  him  a  warranty  title  to  said  premises,  or  that  W; 
should  do  so.     It  was  signed  "  B.  F.  Adams,  agent." 
testified  to  the  truth  of  the  statements  in  his  bill,  and 
Adams,  at  the  time,  was  asked  if  he  could  make  good 
and  if  Wynn  would  make  the  deed,  to  which  he 
"  there  will  be  "no  difficulty  about  that^"  that  he  lost 
whole  $3,600.     They  read  in  evidence  a  letter  from 
to  Smith,  dated  the  3d  of  February,  1864,  in  which  1 
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kafted  that  there  were  no  judgments  against  Brown^  but  those 
t  Eatonton,  amounting  to  84,200  00  or  $4^300  00,  and  that 
le  had  arranged  to  pay  them  off  with  said  $3,500  00,  and 
ifging  Smith  to  accept  the  deed  through  Browu,  etc.  They 
Jflo  read  another  letter  from  Adams  to  Smith,  dated  the  19th 
f  March,  1864,  in  which  he  urges  upon  him  that  Brown's 
ide  will  be  good,  remonstrates  at  Smith's  wish  for  him^ 
kdaiDS,  to  make  the  title  personally,  and  said  that  he  never 
i^Mcte^  to  be  held  to  a  literal  compliance  with  his  bond,  nor 
lid  Smith  at  one  time  require  or  expect  it  of  him.  In  it 
Hoe  these  words,  ("  Mr,  Wynn  had  told  me  that  he  would 
ttake  the  deed  if  I  sold  the  property,  and  I  only  intended 
9  the  bond  to  give  you  strong  assurance  of  my  belief  that 
ic  would  do  so.  If  I  am  forced  to  make  the  deed  you  must 
Wepare  to  pay  me  in  the  new  currency."  The  person  who, 
ft  1863,  was  acting  as  agent  of  the  bank,  testified  that  Smith 
i«d  a  package  in  bank  specially  deposited,  but  he  did  not 
cmember  whether  it  was  subject  to  Adams'  order  Here 
tiBiplainant  rested. 

Wynn's  solicitor  moved  to  withdraw  from  the  jury  so  much 
f  add  letter  as  is  in  (),  but  the  motion  was  overruled.  Wynn 
M  then  introduced,  and  reiterated  the  statements  of  his 
BBwer.  He  then  put  in  evidence  a  power  of  attorney  from 
Irown,  dated  in  May,  1863,  authorizing  Adams  to  sell  said 
Mmises  and  certain  personalty,  and  pay  Wynn,  and  certain 
Ubto  for  which  Adams  was  Brown's  security,  and  to  pay  him, 
^wn,  tlie  surplus,  if  any. 

Adams,  introduced  by  Smith,  testified,  that  he  did  not 
Miember  that  Smith  was  to  make  such  deposit,  but  thought 
Iniith  was  to  pay  him  in  a  short  time,  and  said  that  he  did 
M  remember  receiving  said  letter  notifying  him  of  such  de- 
^l 

The  Court  charged  the  jury  as  appears  in  the  motion  for  a 
**w  trial,  and  they  found  for  Smith. 

■  Wynn's  solicitors  moved  for  a  new  trial  upon  the  foUow- 
ng  grounds: 

IfL  Because  the  Court  erred  in  refusing  to  withdraw  from 
■^consideration  of  the  jury,  on  motion  of  defendant's  coun- 
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sel;  the  following  words,  contained  in  a  letter  fromRF. 
Adams  to  complainant,  and  read  to  the  jury,  to-wit:  ''Mir. 
Wynn  had  told  me  that  he  would  make  the  deed  if  I  sold 
the  property." 

Objection  to  said  testimony  being  made,  on  the  poonl 
that  no  connection  as  principal  and  agent  had  been  showi) 
or  attempted  to  be  shown,  between  Adams  and  this  defeodul| 
and  that  said  testimony  was  hearsay,  and  otherwise  illegiL 

2d.  Because  the  Court  erred  in  charging  the  janr  is  Al- 
lows :  ''The  relation  of  principal  and  agent  arises  whenenr 
one  person,  expressly  or  by  implication,  authorizes  aDOtbff 
to  act  for  him,  or  subsequently  ratifies  the  act  of  anotherii 
his  behalf,  and  the  act  of  ratification  relates  back  totheMt 
ratified.  The  principal  is  bound  by  the  act  of  the  api 
whenever  the  agent  acts  within  the  scope  of  his  aathari^ 
and  the  form  in  which  the  agent  acts  is  immaterial.  If  tk 
principars  name  is  disclosed,  and  the  agent  professes  to  M|  j 
for  him,  it  will  be  held  to  be  the  act  of  the  principal.  Hi 
agent's  authority  will  be  construed  to  include  all  necna/f 
and  usual  means  of  effectually  executing  it.  Private  ia- 
structions  given  by  principals  to  agents,  and  not  known  to 
persons  dealing  with  agents,  cannot  affect  the  rights  of  IN^ 
sons  dealing  with  agents." 

Objection  to  said  charge  being,  that  the  same  is  not  ajfB" 
cable  to,  nor  supported  by,  the  facts  of  this  case. 

3d.  Because  the  Court  erred  in  the  following  charge  to  ttl 
jury,  viz:     "Applying  these  general  principles  tothisMSb 
the  Court  charges  the  jury  that  if  they  believe,  from  theWH' 
dence,  that  Mr.   Wynn,  one  of  the  defendants  to  the  MH 
either  expressly  or  by  implication,  authorized  Mr.  Adamsto^ 
sell  the  house  in  controversy,  and  promised  to  makeadflflli 
to  the  house  when  sold  by  Mr.  Adams,  then  Mr.  Wjal 
would  be  bound  by  the  acts  of  Mr.  Adams." 

Objection  to  this  charge  being,  that  it  is  not  law  under tb] 
facts  of  this  case. 

4th.  Because  the  Court  erred  in  the  following  charge  to tK; 
jury,  viz:  That  "if  the  understanding  between  Mr.  Ada*' 
and  Mr.  ISmith  at  the  time  of  the  sale  of  the  hoose,  "90 
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Mr.  Adams  had  fall  authority  from  all  parties  in  inte- 
x>  sell  the  house,  and  make  a  title  to  the  same,  then 
Smith  is  without  fault,  on  his  part,  in  making  the  pur- 
^" 

yection  to  said  charge  being,  thati  it  is  incomplete  in 
-the  Court  ought  to  have  added  these  words :  "  But  if 
nterested  party  had  not  given  authority  to  sell,  then  he 
d  not  be  bound  by  the  contract  of  Mr.  Adams,  unless 
a  full  knowledge  of  the  agreement  between  Mr.  Adams 
tfr.  Smith,  he  should  afterwards  ratify  it.^' 
!•  Because  the  Court  erred  in  his  charge  to  the  jury  as 
TO,  viz:  "That  if  the  jury  believe,  from  the  evidence, 
Mr.  Smith  paid  a  portion  of  the  purchase-money  when 
Dntract  was  made  by  him  ind  Mr.  Adams,  and  depos- 
:he  balance  of  the  money  within  a  short  time  thereafter, 
mpliance  with  the  terms  of  the  contract,  and  went  into 
BBiOQ  of  the  property,  the  contract  was  so  far  executed 
impliance  of  one  party  with  the  terms  of  the  contract, 
sqaity  will  decree  a  specific  performance  by  the  other." 
gection  to  this  charge  being,  that  it  is  not  the  law  of  the 
nor  support^  by  the  facts  of  the  case,  so  far  as  respects 
iefendant. 

L  Because  the  Court  erred,  after  reading  to  the  jury  the 
Btto  charge,  hereinafter  set  forth,  made  by  this  defend- 
oounsel,  in  saying:  "Gentlemen,  this  is  certainly  the 
ind  as  you  will  perceive,  I  have  already,  substantially, 
I  it  in  phapge  " — said  remark  having  the  eflTect  or  ten- 
r  of  drawing  the  attention  of  the  jury  from  the  legal 
kance  of  the  request. 

b  Because  the  verdict  of  the  jury  in  said  cause  is  con- 
Jd  the  principhes  of  justice  and  equity. 
1^  Because  said  verdict  is  contrary  to  the  charge  of  the 
1)1  made  upon  the  written  request  of  this  defendant's  coun- 
ift.:  "To  authorize  the  jury  to  find  for  the  complain- 
|njMt  Wynn,  they  must  believe,  from  the  evidence,  that 
Idbuns  wes  the  authorized  agent  of  Mr.  Wynn,  or  that 
llyiui  afterwards  ratified  Mr.  Adams'  conduct,  after  a 
wwledge  of  his  conduct  in  the  case. 


464         SUPREME  COURT  OF  GEORGIA. 


Wynn  vs.  Smith. 


9th.  Because  said  verdict  is  strongly  and  decidedly  against 
the  weiglit  of  the  evidence. 

The  Court  refused  a  new  trial^  and  that  is  assigned  as  error. 

Thomas  G.  Lawson,  for  plaintiff  in  error. 

Juiaus  WiNGFiELD,  for  defendant  in  error. 

Warner,  J. 

This  was  a  bill  filed  by  Smithy  the  complainant,  againit 
Wynn  and  Adams,  praying  that  the  defendant,  Wynn,  mighfc 
be  specifically  decreed  to  execute  a  good  warranty  title  to i 
hoase  and  lot  in  the  town  of  Eatonton.  It  appears  fromtki 
record,  that  on  the  20th  of  July,  1863,  Adams,  as  the  agoi 
of  Brown,  sold  the  lot  to  t&e  complainant  for  $3,500DOiii 
Confederate  money,  and  on  that  day  signed  a  written 
randum,  in  which  the  terms  of  the  sale  were  recited,  tU; 
$1,100  00  of  the  purchase-money  had  been  paid,  andAda^ 
bound  himself  to  make  a  good  warranty  title  to  the  fTOjt^ 
when  the  balance  of  the  purchase-money  should  be  piid| 
that  Wynn  should  do  so.  This  written  memorandam 
signed  by  Adams  as  agent  It  also  appears  in  the 
that  some  years  before  this  sale  to  the  complainant  took 
Wynn  had  sold  the  house  and  lot  to  Brown,  taking  bis 
for  the  purchase-money,  and  giving  him  a  bond  to 
title  thereto  when  the  purchase-money  should  be  paid. 
went  into  the  possession  of  the  lot,  and  occupied  tlu 
for  some  time,  and  when  he  was  about  to  leave  the  couotf 
the  20th  May,  1863,  gave  written  authority  to  Adams  to 
the  house  and  lot,  and  out  of  the  ^proceeds  of  the  sale  to 
K  first  what  was  due  to  Wynn,  and  then  to  pay  his  other 
itors.  It  was  under  this  authority  from  Brown  that 
as  the  agent  of  Brown,  sold  the  property  to  the  oompi 
When  Adams  was  about  to  sell  the*  house  and  Iot|  he 
to  Wynn  to  know  if  he  would  take  Confederate 
the  debt  due  him  from  Brown,  and  he  said  that  he 
and  executed  a  deed  conveying  the  properly  to  BrowOi 
deposited  the  same  with  Adams,  tlie  agent 'of 
enable  him  to  consummate  the  trade  made  with  cxun 
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rhere  is  evidence  in  the  record  that  within  a  month  after  the 
XHDplainant  purchased  the  property  from  Adams,  he  depos- 
ited the  82,400  00,  the  balance  of  the  purchase-money  in 
bttdk,  and  Adams  was  notified  that  the  money  was  deposited 
-faere  subject  to  his  order.  The  complainant  went  into  the 
possession  of  the  property  under  the  contract  of  purchase 
^rom  Adams  as  the  agent  of  Brown.  The  jury,  upon  the 
till  of  the  cause,  under  the  charge  of  the  Court,  returned  a 
^^ict  in  favor  of  the  complainant,  and  decreed  that  the  de- 
fandant,  Wynn,  should  specifically  perform  the  contract  made 
igr  Adams  with  the  complainant  on  the  20th  July,  1863,  by 
baking  to  the  complainant  a  good  warranty  title  to  theprop- 
»ty.  The  defendant,  Wynn,  moved  for  a  new  trial,  which 
its  overruled  by  the  Court,  and*  that  is  the  error  complained 
€  here.  There  is  evidence  in  the  record  which  would  have 
Irthorized  the  jury  to  have  found  that  Adams  was  the  agent 
f  Wynn  to  receive  and  pay  to  him  the  amount  due  on 
hnown's  notes,  but  there  is  no  evidence  that  would  have 
irtfaorized  the  jury  to  find  that  Adams  was  the  agent  of 
Vi/nn  to  bind  him,  to  make  a  warranty  deed  to  the  property 
fihe  complainant.  In  the  absence  of  any  positive  evidence 
lat  Adams  had  the  authority  to  bind  him  as  bis  agent  to 
Wke  such  a  warranty  deed  to  the  complainant  for  the  prop- 
the  fact  that  Wynn  executed  the  title  to  Brown,  and 
ited  it  with  Adams  to  enable  him,  as  the  agent  of  Brown, 
nsummate  the  trade  made  with  the  complainant,  rebuts 
presumption  that  Adams  was  his  agent  to  make  the  title  to 
pro{>erty.  Adams  could  not  bind  Wynn  to  make  a  warran- 
to the  complainant  without  authority  from  Wynn  to  do 
we  find  no  such  authority,  either  express  or  implied, 
by  the  evidence  in  the  record  before  us.  The  com- 
t?B  bill  for  specific  performance  is  ba^ed  on  the  written 
dam  signed  by  Adams,  as  agent,  who  had  the  written 
ily  of  Brown  to  sell  the  property,  and  although  Adams, 
wn's  agent,  could  bind  him  to  make  a  title  to  the  prop- 
the  complainant,  still  he  could  not  bind  Wynn  to  do 
it  Wynn's  authority j  and  the  evidence  does  not  show 
had  any  authority  from  Wynn  to  bind  him  to 
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make  a  warranty  title  of  the  property  to  the  oomplaiittBt 
Adams  was  Brown's  agent' to  sell  the  property  and  makei 
title  thereto,  but  he  was  not  Wynn's  agent  to  sell  it  for  Ua, 
and  bind  him  to  make  a  warraniy  title  thereto,  tcithovi  Mi 
axUhority.  If  Wynn  had  authorized  Adams  to  sell  the  house 
and  lot  to  the  complainant  as  his  agent,  (of  which  fact  there, 
is  no  evidence  in  the  record,)  such  authority  to  seU  the  prop- 
erty would  not  of  itself  have  authorized  Adams,  as  his  ageoti 
to  bind  him  to  warrant  the  title-  to  the  property  sold.  To 
have  authorized  Adams  as  the  agent  of  Wynn  to  bind  hia 
to  make  a  warranty  title  to  the  property,  he  must  have  hd 
the  special  authority  of  Wynn  to  do  so :  Gibson  vs.  Colt,  74 
John.  Rep.,  390 ;  Nixon  vs.  Hyserott,  5th  John.  Eep.,  57. 
The  agent,  in  order  to  bind  his  principal  to  make  a  mzrnarif 
title  to  the  property  sold,  must  have  the  authority  of  Ml 
princijxil  so  to  bind  him,  which  the  evidence  in  this  a 
does  not  show  that  Adams  had  from  Wynn  in  any  view  rf 
the  facts  contained  in  the  record.  Under  the  power  conferni 
on  this  Court  by  the  Code,  to  award  such  order  and  directioi 
to  the  cause  in  the  Court  below  as  may  be  consistent  vitk 
the  law  and  justice  of  the  case:  it  is  considered  and  adju^ 
by  the  Court  that  the  judgment  of  the  Court  below  bcR- 
versed,  and  a  new  trial  ordered,  unless  the  complainant  sbD 
consent  to  take  and  enter  a  decree  that  Wynn  shoold  exKirti 
a  warranty  deed  to  the  property  to  Brown,  bearing  the  «■• 
date  as  the  one  executed  by  him  to  Brown  heretofore^  iv 
deposited  with  Adams,  as  the  agent  of  Brown,  to  mitUehis 
to  consummate  the  contract  made  with  the  complainant  fe 
the  sale  of  the  property  as  the  agent  of  Brown,  and  thattkft 
deed  so  executed  shall  operate  as  an  extinguishment  of  WjiflA 
interest  in  the  property,  and  that  Adams  be  decreed  as  fc 
agent  of  Brown  to  execute  a  warranty  deed  to  the  propa^ 
to  Smith,  the  complainant,  in  the  name  of  Bro^vn,  his  prii" 
cipal.  Let  the  judgment  be  entered  in  conformity  withltf 
opinion  on  the  minutes  of  the  Court. 

Brow^x,  C.  J.,  concurred  in  the  judgment,  saying  hedidJ* 
agree  as  to  the  warranty  by  Wynn,  but  he  wrote  noopinioa 
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D.  B.  Lane  et.  cU.,  vs.  Phillip  J.  Robinson,  Judge. 

(Rale  nisi  for  mandamus  to  compel  correction  of  a  certifi- 
lie  and  to  reinstate  a  cause.) 

.  oiDse  was  called  in  its  order  upon  the  docket  of  this  Court,  and  a  mo- 
tion was  made  to  dismiss  it,  on  the  ground  that  the  bill  of  exceptions 
\aA  not  been  certified  and  signed  within  thirty  days  afler  the  decision 
W88  made  at  Chambers,  and  that  no  reason  was  given  in  the  certificate 
of  the  Judge,  why  it  was  not  signed  and  certified  within  the  thirty  days,  as 
|iinmded  by  the  Code,  and  this  Court  dismissed  the  writ  of  error,  on 
that  ground,  and  ordered  the  judgment  of  the  Court  below  to  be  af- 
firmed.   On  the  next  morning  after  the  writ  of  error  was  dismissed, 
and  before  the  minutes  of  the  Court  had  been  read  and  approved,  the 
ooansel  for  the  plaintiff  in  error  made  a  motion  to  have  the  judgment 
of  the  Court,  dismissing  the  writ  of  error  and  affirming  the  judgment 
of  the  Court  below,   set  aside  and  the  case  reinstated  on  the  docket, 
and  that  a  mandamus  nisi  be  issued  by  this  Court,  to  the  presiding 
Jodge,  to  show  cause  why  he  should  not  state  in  his  certificate  the 
roason  why  he  did  not  sign  and  certify  the  bill  of  exceptions,  within 
tiia  thirty  days.    The  motion  for  a  mandamus  was  in  writing,  and  the 
troth  of  the  facts  stated  therein,  was  verified  by  the  oath  of  one  of  the 
OOUDsel  in  the  case ;  from  Vhich  it  appears,  that  the  bill  of  exceptions 
wu  presented  to  the  Judge  within  the  thirty  days,  but  that  he  having 
'cigections  to  some  of  the  facts  stated  therein,  did  not  return  the  same 
to  the  plaintiff,  or  his  attorney,  within  ten   days,  as  required  by  the 
Codei  but  retained  the  same  in  his  possession,  until  afler  the  expira- 
tion of  thirty  days,  and  then  certified  and  signed  said  bill  of  exceptions , 
without  staticg  any  reason  therein  for  his  delay  and  failure  to  sign  and 
certify  the  same,  within  the  thirty  days,  as  required  by  law :  Held,  that 
iiuMmach  as  the  Code  provides,  that  if  from  any  cause  the  bill  of  ex- 
oeptions  is  not  certified  by  the  Judge,  without  fault  of  the  party  ten- 
dering the  same,  such  party,  or  his  attorney,  shall  apply  at  the  next 
.term  of  the  Supreme  Court,  wherever  it  may  be,  and  may,  on  peti- 
tion, obtain  from  said  Court  a  mandamus  nisi  directed  to  such  Judge, 
and,  inasmuch  as  the  Court,  at  the  time  of  the  adoption  of  the  Code, 
:  hold  its  terms  at  several  different  times  and  places  in  the  State,  the 
application  for  mandamus  might  have  been  made  at  any  time  during 
the  pezt  term  of  the  Court,  and  as  the  terms  of  the  Court  have  since 
lieen  located  at  one  place,  and  as  the  present  term  of  the  Court  is  the 
flwarl  term  held,  since  the  bill  of  exceptions  was  tendered  to  the  Judge, 
and  no  time  specified  either  in  the  Code,  or  by  the  rules  of  this  Court, 
vithin  what  time  during  the  term  of  the  Court,  the  mandamus  shall  be 
applied  for,  the  plaintiff  in  error  is  within  the  provisions  of  the  Code, 
'irhen  he  applies  for  a  mandamus  at  any  time  during  the  ^erm,  as  he  has 
^iaoe  in  this  case. 
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Heldf  farther,  that,  inasmacb  as  it  is  shown  to  this  Court,  during  Ik 
term,  by  the  oath  of  the  attorney  for  the  plaintiff  in  error,  thtttbebil 
of  exceptions  was  tendered  to  the  Judge  within  the  thirty  dsyifroB 
the  date  of  his  decision  at  Chambers,  and  that  it  is  not  his  (ultdiil 
the  same  was  not  properly  signed  and  certified,  that  he  is  entitled  to 
the  mandamus  prayed  for  in  his  petition,  and  that  the  case  be  ror 
stated  on  the  docket  of  this  Court,  and  that  the  order  dismisang  tin 
same  be  rescinded  and  set  aside,  in  order  that  the  plaintiff  in  emr 
may  not  loose  any  of  his  rights  in  the  case,  by  reason  of  the  &ilirt 
of  the  Judge  to  certify  his  bill  of  exceptions,  as  required  by  Uw. 

Mandamus,  Bill  of  Exceptions  from  Morgan  Soperior 
Court.  May  Term^  1869.  Dismissed^  and  cause  aftenmdi 
reinstated. 


i 


Abner  M,  Partee  and  wife  filed  a  bill  against  Dawsoo  & 
Lane  and  Early  W.  Thrasheri  and  in  May,  1869|  hadt^ 
cree  against  said  defendants.  They  moved  for  a  new  triiL 
This  motion  was  heard,  at  Chambers  and  overruled ;  witUl 
thirty  days  afler  this  decision,  defendant's  solicitors  tendorf' 
a  bill  of  exce2)tions  to  the  Judge.  He  was  willing  tooeiti^, 
to  its  truth;  with  a  certain  exception.  Instead  of  retun'utJ 
it  to  them,  with  his  objections,  he  retained  it,  waiting  to  att 
them.  This  delay  passed  beyond  thirty  4&ys  from  said  d^ 
cision  at  Chambers.  He  finally  certified  it,  in  the  usoalftim! 
to  be  true,  with  said  exception,  dating  his  certificate 
he  made  it,  and  giving  no  explanation  of  said  delay, 
the  cause  was  called  here.  Porter's  solicitor  moved  to  di 
the  bill  of  exceptions,  because  it  was  not  certified  wii 
thirty  days  from  the  decision  complained  of,  and  because 
he  averred,  the  evidence  was  not  brought  here  according 
Rule  lOlh  of  this  Court.  Defendant's  solicitors  said  that 
Judge  declined  making  any  explanation  of  said  delayi 
that  since  the  bill  of  exceptions  was  tendered  to  bim 
thirty  days,  (which  was  recited  therein,)  the  law  was 
plied  with,  and  that  he  could  certify  it  at  any  time,  i 
after  the  thirty  days,  and  they  here  argued  that  thia 
of  the  Judge  was  correct ;  further,  they  said,  if  this 
80,  they  had  a  certificate  making  said  explanation,  mada 
by  Judge  Robinson  since  notice  of  this  motion  was  madi^ 
proposed  to  add  it,  as  a  part  of  the  certificate  of  the  Ji 
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iebill  of  exceptions.  But  the  Court  would  not  allow  that 
fithoat  passing  on  the  question  as  to  the  evidence^  this 
bort  dismissed  the  bill  of  exceptions,  on  the  first  of  said 
NHmds,  without  passing  upon  the  other  ground,  and  granted 
1  order,  in  the  osual  form,  af&rming  the  judgment  below. 
Before  the  minutes  of  Court  were  approved,  said  defend- 
rts  appeared,  and  moved  that  said  order  be  suspended,  and 
lala  rule  niai  issue,  requiring  said  Judge  to  show  cause  why 
s  should  not  make,  in  his  certificate,  an  explanation  of  said 
isj.  In  this  motion,  which  was  verified  by  one  of  movant's 
lidtors,  it  was  stated  that  at  the  time  said  Judge  returned 
id  bill  of  exceptions,  counsel  for  both  sides  were  present, 
id  the  Judge  explained  to  them  all  why  he  had  made  this 
ity,  and  that  since  the  motion  to  dismiss  was  made,  said 
idge  had  said  that  he  understood  that  Partee's  solicitor 
;ned  to  take  no  advantage  of  said  delay.  They  also  pro- 
Ked  a  certificate  made  by  the  Judge,  after  the  motion  was 
ide  to  dismiss  the  cause,  in  which  he  did  explain  his  de- 
fy by  saying  he  held  it  to  see  counsel  as  to  correcting  the 
D  of  exceptions,  to  make  it  conform  to  the  truth  of  the  case, 
id  stated  that  upon  consultation  they  had  agreed  that  this 
nificate  (which  they  produced  on  the  hearing  of  the  motion 
idismiss)  would  prevent  a  dismissal,  and  for  that  reason  did 
Mmove  a  rule  for  mandamuSf  before  the  case  was  called; 
iii  they  prayed  that  said  cause  be  reinstated  on  the  docket  of 
ih  Court 

I D.  Pope,  B.  H.  Thrasher,  for  the  motion. 

Reise,  contra. 

^ARNER,  J. 

in  the  case  was  called  in  its  order  on  the  docket  of  this 

a  motion  was  made  to  dismiss  it,  on  the  ground  that 

of  exceptions  was  not  certified  and  signed  by  the  pre- 

Jodge,  within  thirty  days  from  the  date  of  the  deci- 

at  Chambers.     The  motion  was  sustained,  the  writ 

was  dismissed,  and  the  judgment  of  the  Court  below 
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was  affirmed.  The  next  mormng,  before  the  minutes  of  die 
Court  had  been  read  and  approved,  the  counsel  for  pltintiff 
in  error  made  a  motion  for  mandamus  nm  to  bedirectedto 
the  presiding  Judge  of  the  Superior  Court,  requiring  him  to 
show  cause  why  he  should  not  state  in  his  certificate  the 
reason  why  he  did  not  certify  the  bill  of  exceptions,  within 
the  thirty  days,  as  required  by  law,  alleging  in  the  petition 
for  mandamus  that  the  same  had  been  tendered  to  him  withia 
thirty  days  from  the  date  of  the  decision  made  at  Chamben. 
The  facts  alleged  in  the  petition  for  mandamus  were  verified 
by  the  oath  of  one  of  the  movant's  counsel.  At  the  same 
time  a  motion  was  made  to  vacate  the  judgment,  dismissiag 
the  writ  of  error,  and  to  reinstate  the  case  on  the  dock^ 

From  the  facts  stated  in  the  petition  for  mandanivi,'i^ 
manifestly  appears  that  the  reason  why  the  bill  of  exoeptiotf 
was  not  certified  and  signed  within  the  thirty  days,  waswitb* 
out  the  fault  of  the  party  tendering  the  same,  he  haviflg 
tendered  it  within  time  to  the  presiding  Judge.  Whea  tie 
Code  was  adopted,  the  terms  of  the  Supreme  Court  were  heU 
at  different  times  and  places  in  the  State;  whereas,  therein 
now  but  two  terms  of  the  Court,  held  annually  at  onepli* 
The  4198th  section  of  the  Code  provides,  that  if  from  aaf 
cause  the  bill  of  exceptions  is  not  certified  by  the  Judge,  witk- 
out  fault  of  the  party  tendering,  such  party  or  his  attorncfi 
shall  apply  at  the  next  term  of  the  Supreme  Court,  whei«»j 
it  may  be,  and,  on  petition,  obtain  from  said  Court  a 
damns  nisi  directed  to  such  Judge.  There  is  no  timcstawj 
in  the  Code,  nor  in  the  present  rules  of  this  Court,  at  wl 
during  the  next  t^m  thereof,  the  application  must  be 
for  mandamus,  and  this  being  the  next  term  of  the 
since  the  bill  of  exceptions  was  tendered,  the  plaintiff  in 
ror  claims  that  he  is  now  in  time  to  make  bis  applicatioOf 
order  to  prevent  the  plaintiff  in  error  from  losing  his 
to  be  heard  in  this  Court,  by  reason  of  the  failure  of  the 
siding  Judge  to  perform  his  duty,  as  required  by  law, 
he  has  not  been  guilty  of  any  fault  or  negligence  bimaeIC 
will  grant  the  mandamus  nisi,  and  reinstate  thecM 
the  docket  of  this  Court.     All  bills^of  exceptions  are  to 
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igned  and  oertified  by  the  presiding  Judge,  within  thirty  days 
fier  the  adjoarnmeiit  of  the  Court,  or  from  the  date  of  the 
IdflioQ  made  at  Chambers,  and  if  not  so  signed  and  ccrti- 
iied,  the  cause  of  the  delay  must  be  stated  in  hia  certificate, 
mnexed  to  the  original  bill  of  exceptions. 

Let  the  mandamtia  nisi  prayed  for  issue,  and  the  case  be 
unstated  on  the  docket  of  this  Court. 


Che  Mayor  and  Council  of  Atlanta,  plaintiff  in  er- 
ror, vs.  the  Georgia  Railroad  and  Banking  Company, 

.  defendant. 

• 

Be  Major  and  Council  of  Atlanta  were  proceeding  to  open  a  street 
ftroQgh  the  embankment  of  the  Georgia  Railroad,  in  said  city,  on  the 
fnoDd  that  the  embankment  was  an  obstruction  to  the  street  and  a 
misance.  The  railroad  company  filed  a  bill  praying  for  an  injunction, 
iod  asserting  a  prior  occupation  by  the  railroad,  and  long  acquiescence 
^the  city.  The  Court  granted  the  injunction,  and,  on  the  coming  in 
*f  the  answer,  continued  the  injunction.     As  the  right  of  the  city  was 

>  Ambtfal,  under  the  bill,  answer  and  affidavits,  there  was  no  error  in  hold- 

'^^i  up  the  injunction  until  the  trial,  especially  as  the  railroad  is  itself 

j*  thing  in  which  the  public  has  an  important  interest. 

■ 

^Iojunction.     Streets.     Hailroads.      Before  Judge  Pope. 
Nton  Couuty.     Chambers.     October,  1869. 

^y  the  present  map  of  Atlanta,  going  sontl^east,   the 
in  and  Western  Railroad  crosses  Pryor  street  and  termi- 
ia  the  general  passenger  depot,  located  between  Pryor 
lioyd  streets.    The  Georgia  Railroad  begins  at  said  de- 
i;(and  runs  to  Augusta,  passing,  in  the  same  direction, 
street,  which  runs  across  it,  Collins  street,   which  is  a 
MOO  on  its  north-east  side,  Calhoun  street,  which  is  cut 
by  it,  and  Butler  street,  over  which  it  passes.    These 
are  nearly  at  right  angles  with  the  said  railroad,  and 
ir  hundred  feet  apart.    The  freight  depot  and  the 
honae  of  the  Greorgia  Railroad  Company  are  on  the 
aide  of  its  road^  between  Loyd  and  Collins  streets 
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and  the  freight  depot  of  the  Atlanta  and  West  Point  Railroad 
Company  is  on  the  north-east  side  of  the  Georgia  Bailroid, 
about  two  hundred  feet  south-east  from  Butler  street 

The  Mayor  and  Council  of  Atlanta  and  the  Georgia  Bail- 
road  and  Banking  Company  got  into  a  controversy  about 
Butler  street,  which  gave  rise  to  this  litigation.  TheOeoigia 
Hailroad  and  Banking  Company  filed  a  bill  against  theMayor 
and  Council  of  Atlanta,  in  which  were  the  following  avff* 
ments :  It  was  chartered  on  the  27th  of  December,  1831; 
in  1844  it  laid  out  and  surveyed  its  track  into  what  waatha 
Marthasville,  now  Atlanta,  across  what  is  now  called  Batkr 
street,  secured  the  right  of  way,  and  took  possession  thereoE 
That  portion  of  Marthasville  was  then  in  woods  and  ill 
authorities  had  not  laid  out  any  street  where  Botler  tint 
now  runs,  so  far  as  complainant  knows. 

In  1845  the  Georgia  Railroad  was  completed,  and  whoa 
Butler  street  now  is,  was  an  embankment  say  fifteeix.feethigli. ; 
From  that  time  forward  the  Georgia  Railroad  has  so 
pied  said  ground,  without  hindrance.  Afterwards,  the  Mi^tfl 
and  Council  of  Atlanta  laid  off  Butler  street,  up  to  said  en-: 
bankment,  on  each  side.  In  1851,  with  a  view  to  aooomi- 
date  the  citizens  of  Atlanta,  complainant  agreed  that  VrjOti 
and  Lfoyd  streets  should  be  opened  and  run  across  its 
road,  and  to  open  under  its  railroad  a  culvert,  so  as  to 
nect  the  ends  of  Butler  street,  and  allow  travel  through 
same.  This  was  done  with  the  acquiescence  of  said  defaiJ'^ 
ant.  It  is  indispensably  necessary  to  have  many  trada 
switches  over  Butler  street ;  (this  is  shown  by  the  1 
which  is  fully  described ;)  to  make  an  opening  nnderitB 
so  as  to  give  Butler  street  the  full  width  claimed,  to-wit> 
hundred  feet,  would  require  a  bridge,  or  tressel  work,  irk 
if  at  all  practicable,  would  be  very  dangerous,  and  would 
say  810,000  00.  Yet,  in  Octol>er,  1869,  said  defendant, 
gardless  of  complainant's  rights,  by  resolution,  instructed 
engineer  and  street  committee  to  remove  from  Butla 
the  obstruction  caused  by  said  embankment,  and  to  ad 
for  proposals  to  enlarge  said  culvert.  'There  is  no  o! 
tion  there,  except  said  embankment,  covered  by  com 
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iiilroad  tracks.  The  engineer  had  advertised,  as  in- 
],  and  it  is  understood  that  the  defendant  intends,  at 
)  carry  on  said  work.  The  prayer  was  for  injunction. 
Chancellor  granted  an  injunction  till  a  day  certain, 
lered  defendant- to  show  cause,  on  that  day,  why  it 
not  be  continued.  The  defendant,  answering  the  bill, 
n  1843  the  route  was  surveyed  and  located,  and  in 
nd  1845  complainant  had  possession  of  said  land  and 
tiding  its  road,  but  had  not  then  secured  the  right  of 
that  point  Afler  1843,  and  after  Butler  street  was 
k,  to-wit,  in  June,  or  July,  1844,  L.  P.  Grant,  who 
a  half  interest  in  the  land  lot,  donated  to  it  the  right  of 
.  that  point,  as  to  his  interest.  Marthasville  was  in- 
ied  on  the  23rd  of  December,  1843,  and  its  corporate 
vere  a  circle  of  one  mile  radius  from  said  passenger 
ind  that  part  of  it  compassing  Butler  street,  was  laid 
ots  and  streets,  in  1843  or  1844.  True,  it  was  then 
Is  and  no  town  map  was  made,  showing  said  lots  and 
but  Stephen  Terry,  who  owned  the  land,  had  laid  off 
I  and  streets,  and  dedicated  the  latter  to  public  use,  in 
lefore  complainant  took  possession,  of  said  land,  lay- 
Butler  and  Calhoun  streets,  across  what  is  now  the 
inant's  roadbed.  And  said  Terry,  who  was  a  contractor 
Georgia  Railroad,  cut  out  of  Calhoun  street  the  dirt 
made  the  embankment  across  Butler  street. 
Greorgia  Railroad  was  completed  in  September,  1845. 

D  street  was  sixty  feet  wide,  and  ran  across  the  road- 

• 

t  the  defendant  consented  that  it  should  be  closed,  up- 
promise  of  the  complainant  to  open  Butler  street, 
B  but  fifty  feet  wide.  The  culvert  under  Butler  street 
ide  under  these  circumstances  and  no  other,  to-wit, 
ndant  and  the  Macon  and  Western  Railroad,  for  their 
lefit  in  1851,  petitioned  the  Mayor  and  Council  of 
^ip  dose  Pryor  street,  (the  Macon  and  Western  Rail- 
mpany  desiring  to  put  a  depot  where  it  ran)  and  to  close 
f  street,  because  it  was  inconvenient  to  the  defendant, 
Indsiit  threatening,  if  this  was  not  done,  to  remove  its 
id  shops  out  of  the  city.    The  then  Mayor  and  Coun- 
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cil  of  Atlanta  granted  the  petition,  with  the  understaodiag 
that  defendant  \vx)uld  no  longer  obstruct  Butler  street,  and 
would  open  it,  by  providing  a  sufficient  passwaj,  anda  iti 
track,  for  the  public.     Defendant  did  make  a  culvert  qnder 
Butler  street,  but  it  is  but  ten  feet  wide  and  eight  fe^  U^ 
never  fit  for  the  purpose  of  such  passway^  and  wholly  nr 
suited  since  Atlanta  has  grown  so  much.     The  Mayor  ui 
Council  of  Atlanta  were  never  satisfied  with  said  calverC|fait 
have  ever  complained  of  its  insufficiency.     So  much  didtli^, 
complain,  that  complainant,  in  1861,  agreed  to  widen  flji. 
culvert,  to  sufficient  size,  and  carried  there  the  timber 
sary  for  that  purpose,  but  for  some  reason  unknown,  took  At; 
timber  away,  not  having  widened  the  culvert.    The  neoi^ 
sary  bridging  or  trestle  work,  etc.,  could  be  done  in  good  s^ 
for  $3^000  00,  and  would  not  be  dangerous  or  injariou  ik\ 
complainant's  business. 

Before  passing  said  resolution,  the  defendant  had  notifai 
complainant,  according  to  law,  to  remove  said  obotructilj 
and  tried  otiierwise  to  have  the  matter  peac^bly  adjartAj 
But  complainant  refusing  to  do  anything;  they  gave  said ii-i 
structions,  as  they  thought  they  might  well  do  in  law.  Tbfj 
insisted  that  said  injunction  should  not  be  continued. 

At  the  hearing,  each  side  read  affidavits  as  to  whete 
Butler  street  was  laid  off  before  the  embaitkment  was  bii^| 
and  the  defendant  read  affidavits  in  support  of  the  aoiv4j 
as  to  how  the  culvert  came  to  be  under  the  railroad,  tbeoffj 
to  widcH  it,  in  1861,  etc.  After  argument  had,  the 
lor  continued  the  injunction  till  the  final  hearing.  Thi9<^| 
der  is  assigned  as  error. 


Arnold  &  Broyles,  Hill  &  Candler,  for  pbii 
error,  said  the  complainant  was  bound  to  keep  Butler  strrfj 
open,  and  its  failure  to  do  so,  after  legal  notice,  antboriOTJ 
defendant  to  remove  the  obstruction :  Cobb's  Dig.,  955; 
31st  December,  1838;  Irwin's  Code,  sees.  747,  748;OAj 
of  Atlanta,  pages  6,  8,  19. 

L.  J.  Glenn  &  Son,  for  defendant,  were  about  to  i^j 
when  the  Court  said  it  did  not  desire  to  hear  from  them. 
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■ 

From  the  bill,  answer  and  affidavits  in  this  record,  we 
n  dear  that  the  judgment  of  the  Circuit  Judge,  in  grants 
ig  and  continuing  this  injunction,  was  right.  It  is  at  least 
labtfal,  from  the  evidence,  whether  Butler  street*  was  ever 
public  street  across  this  road,  except  as  the  railroad  made  it 
^  bj  opening  the  culvert.  Again,  the  city  seems  to  have 
m  satisfied  with  this  culvert,  from  1851  till  this  bill  was 
td.  It  is  rather  late  in  the  day  to  insist  that  a  nuisance 
bieh  has  existed  over  twenty  years,  is  so  intolerable,  and  of 
ah  immediate,  pressing  inconvenience^  that  the  city  cannot 
lit  for  a  trial  on  the  merits,  before  it  is  removed. 
Ji  must  be  remembered,  that  the  railroad,  while  it  is  a 
ivate  corporation,  is,  at  the  same  time,  created  for  the  pub* 
tgood,  and  if  it  will  be  an  inconvenience  to  the  city  to  wait, 
•ill  be  a  serious  inconvenience  to  the  public  to  have  a 
itod  of  street  hands  tinkering  with  the  road-bed  of  the 
bood. 

At  best,  the  right  of  the  city  to  treat  this  obstruction  as  a 
ikiDce,  is  doubtful,  and  it  would  be  an  abuse  of  the  discre- 
in  of  a  Circuit  Judge  to  undertake  to  settle  this  question, 
a  trial  is  had. 

r  law  makes *this  a  matter  to  be  tried  by  a  jury,  and  to 

the  city  to  go  on  with  its  work,  would  be  an  assump- 

hy  the  Court,  in  a  case  like  this,  of  the  powers  of  the 

lent  affirmed. 


r 


I. 
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Daniel  Hyden,  plaintiff  in  error,  es.  the  State  op  Gboi- 

GiA,  defendant  in  error. 

1.  The  order  of  a  magistrate,  sitting  as  a  Coart  of  inqairj,  to  detemiM 
whether  one  arrested  ander  a  bastardy  warrant  shall  be  oommittedfli 
recognized  to  appear  at  the  Superior  Coart,  to  answer,  etc,  is  Mt 
sach  a  judgment  as  can  be  pleaded  in  bar  to  a  subsequent  ioqmi7«* 
der  a  new  warrant  for  the  same  offense. 

2.  The  judgment  of  a  committing  Court,  that  the  defendant  be  comiuttil 
or  give  bond,  etc.,  can  not  be  corrected  by  the  Superior  CoaItbffli^ 
iiorari. 

w 

3.  When  a  magistrate,  afler  a  hearing,  orders  a  prisoner  under  iiraClf 
be  committed,  or  give  bond  to  appear  at  the  Superior  Court,  to  i 
it  is  illegal  for  the  magistrate  to  give  judgment  against  the  prisons  kt 
the  costs,  other  than  the  costs  of  his  own  witnesses,  and  sack  2^ 
gality  may  be  corrected  by  certiorari. 

Certiorari.     Bastardy.     Costs.     Before  Jadge  Ekiobl 
Lumpkin  Superior  Court.     September  Term,  1869. 

Malinda  Loggins  made  affidavit  that  Hyden  wastbe&dtfj 
of  her  bastard  child,  and  that  it  was  likely  to  become  dmjp' 
able  to  the  county.     On  the  9th  of  May,  1868,  a  Jufltioeif] 
the  Peace  issued  a  warrant  against  Hyden  and  hemK^j 
rested.    At  the  trial,  Hyden's  attorneys  produced  an 
vit  made  by  her,  charging  the  same  facts,  before  the  Ji 
of  the  County-Court  of  said  county  on  the  26th  orMBC^j 
1868,  a  warrant  by  said  Judge,  the  entry  of  an  anert 
Hyden  upon  it,  and  a  judgment  dated  April  the  2d,  li 
declaring  that  Hyden  was  not  the  father  of  the  child,  i 
that  he  be  discharged.     They  pleadied  this  judgmoit  in 
of  further  proceedings  upon  the  last  warrant,  and  moveatij 
dismiss  it.     The  motion  was  overruled  by  the  JustioeBofl 
Peace  who  were  presiding. 

Malinda  Loggins,  while  she   reluctantly  admitted 
others  had  carnal  knowledge  of  her,  about  nine  months 
fore  the  birth  of  the  bastard,  swore  that  Hyden  was  its: 
and  that  she  had  never  said  another  person  was. 
this,  there  was  no  evidence  of  Hyden's  intimacf  with 
except  that  he  visited  the  house  where  she  once  lived, 
some  of  her  family  testified  that  Hyden  admitted  thatthea 
was  his,  had  a  private  interview  with  her,  and  gaveMil»>* 
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money  to  support  it,  etc.  The  defendant  showed  by 
ition  and  fact,  that  she  long  had  been  a  common  whore, 
he  lived,  about  nine  months  before  the  birth,  in  a  house 
hree  rooms ;  one  occupied  by  a  young  man,  another  by 
ro,  and  the  other  by  her ;  and  that  she  had  said  that 
oung  man,  and  not  Hyden,  was  the  father  of  her  child. 
»,  many  witnesses  testified  that  they  would  not  believe 
I  oath.  Hyden's  visits  to  the  house  were  met  by  evi- 
that  he  was  attending  to  business  for  the  landlady,  and 
7ing  the  small  sums  of  money,  etc.,  were  met  by  evidence 
e  were  a  man  of  good  character,  a  member  of  the  church, 
Jiaritable,  and  had  heard  the  report  that  he  was  charged 
)eing  the  father,  and  had  said  interview  with  Malinda 
[)  the  report.  . 

i  Justices  ordered  that  Hyden  give  bond,  in  the  sum  of 
00,  for  the  support  and  maintenance  of  the  child,  or 
md  to  appear  at  the  Superior  Court,  to  answer  the 
8  of  bastardy,  (or,  in  default  of  giving  said  last  bond, 
Quitted  to  jai),)  and  ordered  that  he  pay  immediately 
I  costs,  and  the  fees  of  all  the  witnesses  who  had  been 
ioaed  and  appeared,  without  regard  to  who  had  sub- 
ad  them,  or  whether  they 'had  been  sworn  and  testified, 
a^s  counsel  sued  out  a  certiorari  to  the  Superior  Court, 
Dg  that  said*  Justices  erred  in  hearing  said  case,  after 
oof  of  the  former  discharge,  and  in  ordering  said  costs 
kerij  and  in  ordering  so  much  costs  paid,  specifying 
arts  of  it  were  not  legally  taxed, 
ar  argument.  Judge  Knight  dismissed  the  certiorari, 
mt  is  assigned  as  error. 

RBOE  D.  Rice,  H.  P.  Bell,  for  plaintiff  in  error,  as 
oondusiveness  of  the  first  trial,  cited  Irwin's  Code, 
146^  3619;  3773,  4602;  2d  Kelly,  (Ga.  R.,)  329;  8th 
[,  143;  9th,  247;  16th,  578;  20th,  90;  as  to  collect- 
^Bf  at  date  of  commitment:  Irwin's  Code,  sec.  4602; 
jSttorari  was  the  proper  writ  in  this  case :  Irwin's  Code, 
jfiQ,  and  3977;  39th  6a.  R.,  39. 

Il^peanuioe  for  the  State. 
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McCay,  J. 

1.  We  see  nothing  in  the  Bastardy  Act  which  alters  Ibe 
nature  of  the  proceedings  had  under  it,  from  the  proceedingi 
at  other  Courts  of  Inquiry.  The  judgment  of  the  mag^stnte 
is  not  final,  and  settles  nothing  as  to  the  guilt  or  ionoceneedf 
the  defendant.  If  the  defendant  pleases,  he  may  give  aboal 
to  support  the  child,  but  if  he  declines,  the  judgment  of  tk 
magistrate  is  only  that  he  be  committed,  or  give  bond  ll 
answer,  as  in  other  cases. 

2.  It  is  unheard  of,  that  the  mere  precautionary  act  of  i 
magistrate,  in  determining  that  a  prisoner,  under  arrest, sbil 
be  bound  over,  or  be  committed,  may  be  corrected  by  «r&- 
rari.  No  member  of  this  Court  has  yet  heard  of  sock  tf 
instance  in  our  practice,  and  the  absence  of  such  an  instaoH^ 
is  a  strong  reason  for  the  conclusion,  that  the  general  words  if ' 
the  Constitution,  giving  to  the  Superior  Court  power  to «» 
rect  the  errors  of  inferior  judicatories,  do  not  incladesiMka 
judgment.  The  truth  is,  the  judgement  is  nothing  bat  tU: 
the  defendant  must  answer  to  the  Superior  Court,  anditiii 
wholly  useless  to  correct  by  certiorari  that  which,  by  tbeveif  j 
terms  of  the  judgment,  has  been  already  referred  to  the  Sap^j 
rior  Court.  We  think,  therefore,  that  this  certiorari 
not  to  have  been  sustained,  so  far  as  it  asks  a  review  of 
action  of  the  Justices,  in  binding  the  defendant  over. 

3.  But,  we  think  there  was  error  in  the  matter  of 
A  Court  of  Inquiry  has  not  a  right  to  give  final  jad| 
against  the  defendant,  for  any  costs,  (except  of  his  own 
ncsses.)     If  the  defendant  is  bound  over,  the  costs, 
that  of  his  own  witnesses,  abide  the  event.     See  Cod^ 
tion  4602.     So  far  as  this  petition  claims  that  the 
erred  in  giving  judgment  and  issuing  execution  for  tbei 
of  the  State's  witnesses,  it  was  well  founded,  and  as  tbei 
swer  admits  that  to  have  been  done,  the  certioron  oogoti 
have  been  sustained  on  that  point,  and  the  judgment  ofl 
magistrates  should  be  modifie<1,  so  as  to  conform  to  the 

Judgment  reversed. 
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:  Yahoola  River  and  Cane  Creek  Hydraulic 
QBE  Mining  Company,  plaintiff  in  error,  vs.  Henry 
IBY,  defendant  in  error. 

recital  in  a  deed  that  the  parties  making  it  are  helrs-at-law  of  a 
ner  owner,  is  no  evidence  of  the  fact  recited,  except  as  against  par- 
I  to  the  deed  and  their  privies. 

action  of  trespass  for  cutting  timber  from  vacant  land,  the  plaintiff 
st  prove  a  good  title  in  himself. 

showing  title  by  an  administrator's  deed",  the  order  of  the  Ordi- 
f  granting  leave  to  sell  must  be  produced.    It  is  not  sufficient  that 
recited  in  the  deed. 

iorporatioQ  may  be  guilty  of  a  trespass  other  than  a  trespass  on 
case,  as  well  as  an  individual.  Its  servants,  obeying  its  orders, 
'  render  it  liable  to  such  an  action.    (R.) 

in  action  of  trespass  for  cutting  timber  on  vacant  land,  when  it  is 
red  that  the  defendant,  in  good  faith,  believed  it  was  his  own  land, 
rerdict,  if  for  the  plaintiff,  ought  to  be  only  for  the  actual  damages 
^eit. 

spass  quaere  dausumf regit.  Damages.  Before  Judge 
^HT.    Lumpkin  Superior  Court.   September  Term,  1 869. 

y  brought  trespass  quare  dausum  fregit  against  the 
ola  iRiver  and  Cane  Creek  Hydraulic  Hose  Mining 
lanj,  averring  that  it  had  with  force  and  arms  broken 
Qtered  land  lot  345,  in  said  county,  and  cut  and  carried 
rom  three  hundred  trees,  of  the  value  of  $500  00. 
lefendant  pleaded  the  general  issue  and  Statute  of  Lim- 

JDtiflT's  attorney,  to  gl^ow  title  in  plaintiff,  read  in  evi- 
a  grant  of  said  lot  from  the  State  to  Archibald  Wal- 
i^deed  from  William  Walraven  and  Peter  J.  Walraven 
^rew  J.  Walcaven,  in  which  said  feoffers  were  described 
^aole  beirs;at-Iaw  of  Archibald  Walraven,  and  then  a 
ipom  Wesley  Hudson,  as  administrator  of  Andrew  J. 
jprcD,  to  Irby,  in  which  it  was  recited  that  Hudson,  as 
plministrator,  had  obtained  an  order  of  the  Court  of 
tty  tot  the  sale  of  said  land,  had  advertised  it  accord- 
^W,  and  then,  at  public  outcry,  knocked  it  off  to  Irby, 
the  highest  bidder,  giving  time,  place  and  circum- 
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stances,  as  is  usual  in  deeds  by  administrators.  These  deeds 
were  read  in  evidence,  notwithstanding  the  objections  of  d»^ 
fendant's  attorney.  He  objected  to  the  first  because  tkn 
was  no  evidence  that  Archibald  Walraven  was  dead,  nor 
that  William  and  Peter  J.,  were  his  heirs-at-Iaw.  Heo^ 
jected  to  the  other  deed,  because  it  was  not  shown,  otberwlR 
than  by  the  recitals  in  the  deed,  that  the  Court  of  Orditfry 
granted  leave  to  sell  the  land. 

A  witness  testified  that  Dr.  VanDyke,  as  agent  of  dfr 
fendant,  in  1865  or  1866,  cut  perhaps  one  hundred  trees cf: 
said  land,  and  that  they  were  worth  $40  00. 

Defendant's  counsel  read  in  evidence  a  deed  from 
Deck  to  VauDyke,  made  in  February,  1866,  and  V 
testified  that  he  bought  said  land  from  Deck,  claimed  it 
fide  as  his  own,  and  ordered  timber  cut  from  it  on  his 
account,  and  not  as  agent  of  the  defendant.     He 
the  damages  at  $30  00  or  $10  00.     There  was  also  ledli 
evidence  a  deed  from  the  sheriff  to  Deck.     And,  as  to  the 
fides  of  VanDyke's  purchase,  plaintiff  offered  a  witneas 
testified  that  he  told  VanDyke,  before  he  bought  it,  tbt 
thought  tiie  title  which  he  was  buying  was  bad. 

The  Court  charged  the  jury  that  though  VanDyka 
have  been  agent  of  defendant  when  the  trespass  was 
mitted,  yet  if  he  had  bona  fide  bought  the  land,  and 
it  was  his,  then  the  jury  should  not  find  more  than  As 
tual  damages  proved.  • 

The  jury  found  for  the  plaintiff  $100  00  fi>r  damsgei 

Defendant's  attorney  moved  for  a   new  trial  npon 
grounds  that  the  Court  erred  in  allowing  said  deeds 
read  in  evidence,  without  more,  and  because  the 
strongly  and  decidely  against  the  weight  of  the  evideDOS 
excessive,  and  contrary  to  said  charge  of  the  Court 
new  trial  was  refused,  and  that  is  assigned  as  error. 

George  D.  Rice,  by  the  Reporter,  for  plaintiff  in^ 
as  to  the  admissibility  of  the  deed  from  the  pretended 
of  the  grantee,  cited :    Carver  vs.  Jackson,  4  Peten  Kil 
1  Gr.  Ev.,  note  to  sec.  23;  Hanks  vs.  Phillips,  39th 
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0  the  admissibility  of  the  Hudson  deed,  7th  Ga.  R.,  659 ; 
,  148,  156;  Irwin's  Code,  sees.  2518,  2519,  2520;  as  to 
itTs  deed,  24th  Ga.  R.,  494.  No  evidence  that  defend- 
oommitted  the  trespass:  Irwin's  Code,  sec.  2177  ;  13th 
D«  R,  414;  Ang  &  Ames  on  Corp.,  sec.  388 ;  2d  Wend. 
452;  7th  Conn.  R.,  485;  12Metcalf  R.,  482 ;  2  Railway 
s,  391,  Principal  not  liable  for  agent's  trespass:  Ang. 
L  on  Corp.,  sees.  311,  388  ;  19th  Wend.  R.,  343  ;  3  W. 
.  K,  103;  4  B.  <&  Aid.  R.,  590;  2  Wend.  R.,  452;  7th 
n.  R.,  485.  The  company  was  ignorant  of  VanDyke's 
pass ;  Ang.  &  Ames  on  Cor.,  304 ;  8th  G.  &  J.  R.,  248 ; 

1  Miss.  R.,  68 ;  as  to  exclusive  damages :  10th  Ga.  R., 

28th,  697 ;  23d,  500. 

# 

b  appearance  for  defendant  in  error. 

tcCAY,  J. 

.  We  see  no  reason  why  the  recital  in  a  deed  by  John  and 
►b  Doe,  that  they  are  the  heirs-at-law  of  William  Doe, 
Ad  be  any  evidence  of  that  fact.  Any  other  two  men 
lit  make  a  deed  with  the  same  recital  in  it,  and  there 
Id  be  no  reason  why  the  recital  in  one  of  the  deeds  should 
dcen  for  true  rather  than  in  the  other.  To  make  out  a 
to  land,  all  that  would  be  necessary,  if  this  were  the 
iroald  be  to  write  a  deed  to  it,  setting  forth  that  the 
IT  of  the  deed  was  the  heir-at-law  of  the  true  owner. 
I  recitals  bind  the  parties  to  a  deed,  and  all  persons 
llog  under  the  deed,  but  they  are  no  evidence  at  all 
lit  strangers:    4  Peters,  83;  Greenleaf  Evid.,  1vol., 


niai 


ir  Code,  section  2965,  allows  an  action  of  trespass  by 
bae  owner,  even  though  he  was  not  in  possession  of  the 
the  time,  provided'  the  land  be  vacant.     At  common 
plaintiff  must  have  been  in  possession.     Hence  the 
rtff  the  action  of  ejectment,  in  which  to  make  out  the 
^§B  neoeBBSLty  that  the  tenant  in  possession  shall  confess 
and  ouster  in  John  Doe.     If  the  plaintiff  be  in 
lion,  he  may  maintain  the  action  of  trespass 

you  XIr-31. 
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without  showing  title :  Rev.  Code,  sec.  2964.  Bat  it  is 
only  under  our  statute  that  the  true  (^ner  can  bring  frapoi, 
if  he  was  not  in  possession  at  the  time.  To  bring  himself 
within  the  statute  he  must  show  he  is  the  true  o?mer.  TUb 
he  can  only  do  by  showing  title. 

3.  ITie  power  to  sell  must  always  be  proven :    4  6a.,148y 
156 ;  24^  Oa.,  494.     If  that  power  be  shown,  the  fiu^thH 
the  prescribed  forms  were  pursued,  will  be  presumed  bm 
the  recitals  until  the  contrary  appears :    Rev.  Codey  sectifli . 
2520. 

4.  A  corporation  may  be  guilty  of  a  trespass  other  thtti 
trespass  on  the  case  as  well  as  an  individual.    ItB  sernflli 
obeying  its  orders,  may  render  it  liable  to  such  an  ledai 
It  may  be  that  Dr.  YanDyke,  in  dfkcting  the  trees  cotyWi 
acting  as  the  claimant  of  the  land,  but  it  is  alsotroethit 
hands,  and  the  person  who  superintended  and  directed 
were  acting  as  agents  of  the  corporation,  and  it  makes 
little  difference  whether  the  trespass  was  committed  bf 
agent,  Dr.  YanDyke,  or  by  the  other  agents,  the  aotml 
ters  of  the  trees. 

5.  The  jury,  in  their  damages,  are  confined  to  the 
It  appears  very  plainly  here  that  there  was  a  banafde 
in  Dr.  YanDyke  that  the  land  belonged  to  him,  and 
greater  verdict  ought  to  have  been  given  than  will  ooTff 
injury  shown  by  the  proof  to  have  been  inflicted. 

Judgment  reversed. 


*^ 
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SN  P.  Branch,  plaintiffs  in  error,  vs.  the  Mechanics 

Bank,  defendant  in  error. 

ether  paragraph  11  of  section  17  of  Article  5  of  the  Constitation 
r  Qeorgia,  of  1868,  is  contrary  to  the  Constitation  of  the  United 
tates,  and  as  to  its  construction.     Quere.     (K.) 

3oDStitutionaI  Law.  Decided  by  Judge  Gibson.  Bich- 
iid  Soperior  Court.    June  Term,  1869. 

Jk  August,  1867,  Branch  brought  assumpsit  against  the 
obanics  Bank,  a  corporation,  for  $13,320  00,  besides  in- 
sfc  and  damaged,  because  of  its  refusal,  on  demand,  made 
klay,  1867,  to  pay  ceitain  of  its  bank  notes,  issued  in  the 
tft  1842-43-50-51-62-53-54-56-57,  and  fully  described 
he  petition. 

lie  defendant  pleaded,  that  ^^the  several  notes  or  bills,  on 
di  this  action  is  founded,  were  issued  and  paid  out  dur- 
the  late  rebellion  of  the  Southern  States,  for  the  purpose 
iding  and  encouraging  said  rebellion,  and  received  for 
*  purpose  by  the  parties  to  whom  it  was  issued.'^  This 
'Was  verified  by  the  president  of  the  bank  making  af&da- 
that  "he  has  reason  to  believe  that  the  obligations,  or 
ieoces  of  indebtedness,  upon  which  the  above  stated  suit 
Qiided,  or  some  part  thereof,  have  been  given,  or  used,  for 
Uegal  purpose  set  forth  in  the  foregoing  plea." 
his  plea  was  demurred  to,  upon  the  following  grounds  : 
t  clause  of  the  Constitution  of  Georgia  on  which  the  plea 
hosed  does  not  embrace  bank  bills  or  notes ;  the  plea 
not  allege  that  any  contract  was  made  between  plaintiff 
defendant,  or  any  other  parties,  with  the  intention  and 
he  purpose  of  aiding  and  encouraging  said  rebellion,  nor 
it  was  the  purpose  of  any  one  of  the  parties  to  said  con- 
i4o  aid  and  encourage  said  rebellion,  such  purpose  being 
|:known  to  the  other  party  ;  that  said  clause  of  the  Con- 
goo  of  Georgia  is  void,  because  it  impairs  the  obligation 
ipe  contracts.  The  demurrer  was  overruled. 
lintiff 'b  attorney  read  in  evidence  said  bank  bills  and 
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closed.  No  evidence  was  offered  by  the  defendant  '. 
tiff's  attorney  requested  the  Court  to  charge  the  jor 
said  clause  of  the  Constitution  of  Greorgia  was  void,  i 
reason  aforesaid,  that  it  did  not  embrace  bank  billi 
plaintiff  is  presumed  to  be  a  bona  fide  holder  for  valw 
said  clause  did  not  apply  to  said  notes  against  him,  ddI 
was  a  party  to  such  illegal  contract,  mentioned  in  said ( 
that  said  clause  did  not  embrace  notes  issued  before  t 
bellion,  nor  any  notes,  unless  the  jury  find  that  theytOi 
of  them,  were  made  by  either  or  both  parties  with  the 
tion  and  for  the  purpose  of  aiding  or  encouraging  the 
lion,  and  so  known  to  the  other  party ;  or,  first,  thai 
was  such  illegal,  principal  contract  made  during  thereb 
and  then,  secondly,  the  notes  sued  od,  or  some  of  them 
executed  at  the  same  time,  or  since  said  principal  i 
contract  was  made,  by  said  parties  or  either  of  them,  ii 
nection  therewitli,  or  a  consideration  therefor,  or  in  fo 
anceof  said  principal  contract;  that  a  re-issue  of  a  banl 
is  not  a  making  or  execution  thereof;  that  in  this  case 
evidence  only,  if  credible,  is  sufficient  to  cast  upon  d( 
ants  the  burden  of  proving  its  defense  by  testimony  in 
port  of  its  plea ;  that  the  jury  may  look  to  the  evide 
the  condition  of  said  bank  bills,  of  the  time  of  the  ( 
connection  of  different  officers  of  defendant,  and  their  d 
in  considering  the  question  as  to  when  said  bills  were 
or  executed;  that  the  mere  circulation  of  said  bills,  i 
private  persons,  for  lawful  purposes,  during  the  rebellioi 
and  is  not  illegal,  and  does  not  impair  plaintiff's  right 
The  Court  refused  to  charge  any  part  of  said  reqo 
requested.  He  did  charge  that  the  date  of  the  bills  m 
other  circumstances  might  be  considered  by  the  juiy,  i 
termining  the  issue  made,  and,  at  the  request  of  defa 
counsel,  further  charged  the  jury,  that  the  plaintiff  moil 
that  the  bills  sued  on  were  not  issued  in  aid  of  the  reb 
or  he  could  not  recover,  that  defendant  was  not  boi 
prove  that  they  were  so  issued,  but  the  plaintiff  molt 
the  contrary ;  that  the  plea  follows  the  words  of  the  h 
throws  the  burden  of  proof  on  the  plaintiff. 
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The  jury  foand  for  the  defendant.  There  was  no  motion 
'a  new  trial.  Plaintiff's  counsel  says  that  the  Court  erred  in 
ermling  the  demurrer  to  said  plea,  in  refusing  to  charge 
requested  by  him|  and  in  charging  as  requested  by  the  de- 
idant's  attorney. 

Bbown,  C.  J.^  having  been  of  counsel  for  the  bank,  would 
t  preside.  By  a  disagreement  between  the  Associate  Judges, 
Bjadgment  below  stauds  affirmed.  No  opinions  were  written 
t 

H,  W.  HiLLiARD,  for  plaintiff  in  error. 

William  T.  Gould,  for  defendant. 


euTA  G.  Phelps,  plaintiff  in  error,  vs.  John  W.  Por- 
ter, defendant  in  error. 

I. exceptions  in  the  homestead  provision  of  the  Constitation  of  18G8, 
^17  as  well  to  the  personalty  as  to  the  realty  set  apart,  provided  the 
property  is  capable  of  identification. 


homestead  Act  of  1869.  Exemption  of  Personalty.  De- 
hi  by  Judge  Robinson.  Morgan  Superior  Court.  May 
IId^  1869. 

^  the  first  of  January,  186G,  David  S.  Phelps  bought  of 
W.  Porter  four  mules  and  other  property,  amounting 
00^  and  gave  Porter  his  note  therefor,  to  be  paid  out 
proceeds  of  the  crop  which  Phelps  should  make  in 
[XKi  the  plantation  rented  to  him  by  Porter.     On  the 
December,  1866,  Phelps  gave  to  Po|-ter  a  mortgage 
toar  mules,  and  on  other  property,  to  secure  the  pay- 
said  note,  and  on  ^the  2d  of  February,  1867,  gave 
ther  mortgage,  for  the  same  purpose,  on  two  horses 
maleB  not  covered  by  the  first  mortgage.     In  Feb- 
1869^  these  mort^ges  were  foreclosed,  and  the  fi.  fa. 
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issued  thereupon  was  levied  on  two  of  the  first  named  miki 
and  two  wagons.  Before  the  sale  by  the  sheriff,  Mn,  PUp 
notified  the  sheriff  that  she  bad  had  said  property  npoi 
which  he  had  levied,  duly  set  apart  to  her  andthe&ailf 
under  the  Homestead  Act  of  1869,  and  demanded  that  h 
should  not  sell  them. 

He  did  not  sell  them,  and  when  Court  convened,  wtsnU 
for  the  money.     He  answered,  giving  said   notice  u  b 
reason  for  not  selling.     How  the  parties  got  at  issaedoont 
appear  by  the  record,  but  it  was  treated  as  a  tenet  that  Ha 
Phelps  had  had  said  property  so  exempted  under  said  i^ 
and  ''  it  was  in  proof  that  the  mules  levied  on  werepRl 
of  the  property  for  which  the  note  was  given.    JheOiit 
held  that  so  much  of  the  property  levied  on  as  was  potif  j 
the  consideration  of  the  note  was  subject  to  sale  uoderfll 
fi,fa.f  made  the  rule  absolute  against  the  sheriff,  and  ordeni 
him  to  deliver  the  other  property  to  Mrs.  Phelps,  wai^ 
the  two  mules.     Mrs.  Phelps,  by  her  counsel,  assign  hni^ 
cision  as  to  these  two  mules  as  error. 

B.  H.  Thrasher,  for  plaintiff  in  error. 

T.  H.  S.  Brobston,  for  defendant  in  error. 

McCay,  J. 

Perhaps  if  the  words  of  the  Constitution  be  taken  iotkv; 
strict  philological  sense,  the  exceptions  to  the  genenl  f^- 
vision  are  confined  to  the  realty.     A  "  homstead,"  w  *j 
strict  signification,  can  only  refer  to  realty,  although  it' 
require  some  modification  to  make  it  apply  to  bind  indMH^ 
a  house  upon  it.     In  our  judgment,  however,  this  daoK^ 
the  Constitution  is  to  be  construed  in  reference  to  its  ii 
to-wit :  to  set  apart  for  the  family  a  portion  of  the  asBeto 
the  '^  head,"  and  protect  it  from  sale  by  the  credita 
fundamental,  equitable,  basis  is,  that  a  man  owes  to  h0**j 
and  children  a  support,  and  as  they  are  for  the  most 
incapable  of  self-support,  and  by  their  connection  with 
have  no  direct  interest  in  their  own  labor^  aocietyi  for  iti< 
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ictioo^  has  a  right  to  see  to  it  that  they  shall  not  be  cast 
^less  and  penniless  upon  it  for  support.  Yet  the  same 
i  equity  which  declares  the  wife  ^nd  children  to  be  cred- 
of  the  husbandy  also  admits  that  property  unpaid  for  is 
looording  to  the  great  law  of  right,  properly  to  be  taken 
for  the  support  of  the  family,  nor  is  there  in  the  nature 
le  thing  any  difference  between  real  and  personal  prop- 
in  this  respect. 

lere  are,  it  is  true,  some  technical  rules  in  relation  to  the 
fcr  of  property  which  separate  the  two  classes  very 
ly.  But  in  abstract  equity,  property  is  ^property,  be  it 
)r  personal,  and  it  is  nothing  but  just,  when  we  go  into 
phere  of  equity,  honest,  abstract  right,  to  defend  the 
of  a  family  to  this  provision  to  keep  the  balance  even. 
6  is  no  equity  in  applying  property  not  paid  for  to  the 
f  even  the  wife  and  children. 

hilst,  therefore,  we  admit  that  a  strict  verbal  criticism 
1  perhaps  confine  the  exceptions  to  the  realty,  yet  the 
f  of  the  statute  extends  them  to  the  personalty,  and  so 

3ld. 

dgment  affirmed. 


BIS  Ghesham,  plaintiff  in  error,  vs.  James  Morrow, 
administrator  ei.  al,,  defendants  in  error. 

I  a  note  on  two  as  joint  promisors,  which  note  was  given  for  slayes, 
In  fiill  discharge  and  satisfaction  of  said  note.  A  took  a  note  for 
laae  amount  on  one  of  said  principals,  and  a  third  party,  as  his 
0ltf.  This  was  a  novation,' the  original  debt  ceased  to  exist,  and 
■liMrid^tion  of  the  new  note  was  not  slaves,  but  the  satisfaction 
ili»  ilnt  note. 

|i^  ddi>t.  Novation.  Before  Judge  Robinson.  Jones 
|or  <3oait.    October  Term,  1869. 

i- 

pjUfifi  or  1859,  James  Caldwell  sold  slaves  to  Charles 
IHiriok  and  Joseph  L.  Holland,  taking  their  note  tor 


/ 
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the  price.  James  Caldwell  sold  the  note  to  Robert  Galdwdl, 
who  in  1858  sold  it  to  Gresham,  who  paid  specie  for  it  In 
1860  Joseph  L.  Holland  died  and  Benjamin  L.  HoIUnd  be- 
came his  administrator.  On  the  5th  of  January,  1861,  Charles 
D.  Bostwick,  as  maker,  and  Benjamin  L.  Holland,  as  secari- 
ty,  made  a  new  note,  payable  to  Gresham,  and  in  oonsideh- 
tiou  of  its  delivery  to  them,  Gresham  surrendered  the  old 
note.  Bostwick  died,  and  Morrow  became  his  administntor. 
Upon  this  new  note  Gresham  sued  in  March,  1869.  Thede 
fendants  showed  the  foregoing  facts,  and  moved  the  Coartto 
dismiss  the  cause,  because  he  had  no  jurisdiction  to  by  or 
enforce  a  slave  debt.  It  was  dismissal,  and  for  that  con- 
plaint  is  made  here. 

Isaac  Hardeman,  Lyon  &  DeGraffenreid,  forpliii- 
tifiF  in  error. 

George  T.  Bartlett,  for  defendants,  relied  apoo  tki 
Constitutional  prohibition,  as  to  such  debts,  and  said  it  «■ 
not  a  novation  :  23d  Ga.  R,  237 ;  35th,  364. 

McCay,  J. 

What,  according  to  the  facts  as  they  appear  in  the  nooi^« 
was  the  consideration  passing  between  the  makers  aod 
payee  of  this  note  ?    Surely  it  can,  in  no  fair  sense,  bei 
to  be  slaves.  Gresham  held  a  note,  made  by  Bostwick  audi 
Joseph  Holland,  given  to  one  Caldwell,  or  bearer,  for 
sold  to  said  Bostwick  and  Holland.    Having  this  note,« 
own,  Gresham  gave  it  up,  and  took  the  note  sued  on  io 
of  it.     The  former  debt  was  due  from  Bostunekand 
Holland  Si^  joint  promisors,  hoth'interested  in  thecoi 
tion.     This  debt  is  due  from  Bostwick  and  Benjamin  H( 
and  the  latter  is  only  security  for  Bostwick.     It  is  clear 
this  note  is  not  a  simple  renewal  of  the  former.    One  of 
parties  has  dropped  out  of  the  contract,  a  new  party  hasi 
in  his  stead,  and  he  only  as  security.     In  other  woidai 
negro  note  was  settled,  discharged,  satisfied.    In  the 
of  our  Code,  section  2682,  "it  ceased  to  exist."    Thei 
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a  of  this  DOte  is  not  the  negroes,  but  the  debt  due  from 
twick  and  Joseph  Holland.  By  taking  this  note,  Gresham 
his  right  to  go  on  the  estate  of  Jos.  Holland,  and  consen- 
fcolook  to  Bostwick  alone  and  Benj.  Holland,  his  surety. 
>  damage  or  loss  to  the  payee  is  a  sufficient  consideration 
I  contract.  Clearly,  the  loss  of  his  right  to  go  on  Joseph 
land  was  a  loss  to  Gresham.  It  is  the  same  as  if  he  had 
n  np  the  origninal  noSl^  for  the  note  of  two  strangers  to 
>riginal  contract.  True,  Bostwick  is  the  same  man  in 
oontracts,  but  in  one  he  is  a  joint  promisor  with  another, 
in  \he  other  lie  is  the  sole  principal,  Benjamin  Holland 
J  snrety.  Almost  certainly,  the  estate  of  Joseph  Hol- 
has  paid  its  half  of  the  negro  note.  Perhaps  Benjamin 
and  has  gotten  credit  for  it  as  administrator.  It  is  not 
able  that  Joseph  Holland  got  clear  of  his  liability  on 
note  for  nothing.  There  must  have  been  some  new  con- 
ation to  bring  about  so  entire  a  change  in  the- relative 
8  of  the  parties,  as  exists  in  a  note  made  by  Bostwick 
Toeeph  Holland,  both  principals,  and  a  note  made  by 
i?ick,  principal,  and  Benjamin  Holland,  security.  This 
I  have  been  no  mere  renewal. 

le  consideration  of  the  note  sued  on  was  not  a  slave,  but 
actives  and  inducements,  whatever  they  were,  which  in- 
3  the  giving  of  this  note  instead  of  and  in  satisfaction  of 
legro  note.  The  loss  to  Gresham  is  apparent.  The  gain^ 
e  estate  of  Joseph  Holland  is  apparent.  What  induced 
Rrick  to  become  liable  alone  does  not  appear.  But,  with- 
babt,  this  is  a  new  contract,  made  with  different  motives 
br  new  considerations,  from  the  note  given  for  the  slaves, 
Ijke  consideration  of  it  was  not  a  slave,  but  the  satisfac- 
it  the  slave  note.  The  mere  taking  of  one  note  in  re- 
i  of  another,  is  not  a  satisfaction  of  the  first.  Nor  is 
lldiig  a  note  of  a  third  person,  unless  the  first  note  be 
np^  cr  there  be  an  agreement  that  the  note  of  the  third 
B  taken  in  satisfaction. 

then  is  a  change  in  the  parties,  and  the  first  note 
ap.    It  ceased  to  exist.    It  was  paid,  just  as  much 
it  had  been  paid  in  cash.    Judgment  reversed. 
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Frances  McIntybe^  administratrixy  plaintiff  in  error, «. 
Ralph  Meldrim,  defendant  in  error. 

1.  When  ooe  of  the  parties  to  an  original  contract  or  cause  of  ictiosii 
issue  or  on  trial,  is  dead,  or  when  an  executor  or  administrator  is  a  pvtj 
to  any  suit  on  a  contract  of  jiis  testator  or  intestate,  the  adminiitnUiiiii 
under  section  8798  of  the  Revised  Code,  a  competent  witness,  Mm^ 
the  other  party  is  not. 

2.  A  wife  is  a  competent  witness,  though  her  husband  be  a  paitj,M 
she  cannot  give  evidence  of  any  fact  which  she  acquired  by  Tiitiflrf 
the  confidential  relations  existing  between  her  husband  and  hsoiK 
(B.) 

Competency  of  witness.     Before  Judge  Schlet.   Cfat* 
bam  Superior  Court     June  Term,  1869.      , 

Meldrim  sued  Mrs.  Mclntyre,  as  administratrix  of  her  ^ 
ceased  husband,  on  an  account.  She  pleaded  the  geMR; 
issue  and  payment.  The  plaintiff  having  introdnced  hiiMi^j 
dence,  Mrs.  Melntyre's  testimony  was  offered  by  iDten^j 
tories.  She  testified  to  the  payment  Plaintiff's 
objected  to  her  testimony,  upon  the  ground  that  her  hi 
being  dead,  plaintiff  could  not  testify  in  the  cause,  and,tl 
fore,  she  being  his  administratrix,  could  not  The 
rejected  her  testimony,  and  plaintiff  had  judgment  ftr 
claim.  The  refusal  to  admit  Mrs.  Mclntyre's  testifflODf  i 
assigned  as  error.  ^ 

Thomas  E.  Lotd,  by  George  A.  Merger,  for 
in  error,  relid  upon  Crenshaw  vs.  Robinson,  Ex'r.|37th 
R.,  118,  123. 

* 

T.  M.  Norwood,  for  defendant  in  error. 
McCay,  J. 

1.  The  Evidence  Act  of  1866,  (pamphlet,  138-9, 
section  3798,)  provides  that  no  person  shall  be  excluded  J 
being  a  witness  by  reason  of  crime  or  interest,  or  by 
of  being  a  party  to  the  suit.     Without  question,  Qi 
general  rule,  the  administratrix  was  in  this  case  cmb] 
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;  is  said  that  she  comes  ixithin  the  exceptions  provided 
Act,  of  which  there  are  several. 
i  of  the  parties  to  the  original  contract  is  dead.  The 
Kception  in  the 'Evidence  Act  is  as  follows :  ''When 
*  the  original  parties  to  a  contract  or  cause  of  action  in 
or  on  trial,  is  dead,  or  is  shown  to  the  Court  to  be  in- 
)r  when  an  executor  or  administrator  is  a  party  in  any 
ding  on  a  contract  of  his  testator  or  intestate^  ihe  other 
shall  not  be  admitted  to  testify  in  his  own  &vor.''  ^ 
37th  Geofgia,  118,  this  Court,  in  Doe,  ex  dem.  Duke, 
8.  Roherson^B  Es^ra,,  decided  that  the  administrator 
be  a  witness,  although  the  other  party  could  not  be. 
e  no  objection  to  the  law  as  laid  down  in  that  case, 
is  conclusive  upon  the  point  made  in  this  bill  of  ex- 
DS.  Why  should  not  the  administrator  be  a  witness? 
Illy  objection  to  him  at  common  law  was,  that  he  was  a 
and  might  have  an  interest  in  the  event  of  the  suit, 
objection  is  totally  removed  by  the  Act  of  1866.  The 
oariy  cannot  testify  because  the  person  with  whom  he 
icted  is  dead  and  cannot  meet  him  upon  the  stand,  but 
I  no  reason  why  the  administrator  should  be  excluded. 
;h  cases  he  was^  before  his  appointment,  an  independent 
B,  and  there  is  nothing,  either  in  the  words  or  spirit  of 
ception,  to  exclude  him. 

[n  this  case  the  administratrix  is  the  wife  of  the  de- 
.  We  have  held  at  this  term,  in  the  case  of  Tll^lliama 
^kiUipa,  39th  Georgia  Reports,  605,  that  under  the  Act 
S6  the  wife  is  competent,  though  she  cannot  give  evi- 
of  any  fact  which  she  acquired  by  virtue  of  the  confi- 
1  relations  existing  between  her  husband  and  herself 
r  the  coverture.  With  this  qualification  the  adminis- 
[,  even  though  she  be  the  widow,  is  competent.  In  this 
iltbough  the  witness  does  say  that  she  acquired  certain  ' 
lation  from  her  husband,  yet  taking  her  testimony  alto- 
*/  we  think  the  Court  erred  in  ruling  it  out.  It  ought 
^e  gone  to  the  jury  with  the  qualification  we  have  men- 
'• 
Igment  reversed. 
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Hoyt  &  Co.,  vs.  Sheffield — Camfield  eiaL^w.  Shaw. 

E.  A.  Hoyt  &  Co.,  plaintiff  in  error,  r«.  D,  J.  &J.W. 

Sheffield,  defendants  in  error. 

Complaint  and  motion  for  new  trial,  from  Thomss. 

The  writ  of  error  in  this  case  was  dismissed  by  the  CSomt, 
ex  8ito  mero  motu,  because  counsel  for  plaintiffs  in  error  fiiM 
''on  or  before  the  calling  of  the  cause  on  the  docket ibri 
hearing  "  to  furnish  to  each  of  the  Judges  and  to  the  Bepe^ 
ter  a  printed  or  plainly  written  copy  of  the  bill  of  exe^ 
tions,''  as  is  required  by  Rule  12th  of  the  Supreme  Oooii 
See  38th  Georgia  Reports,  690. 

Arthur  P.  Wright,  Lochrane  &  Clare,  for  pUintif 
in  error. 

Hammond  &  Davis,  for  defendants  in  error. 


C.  H.  Camfield  et  cU,  plaintiffs  in  error,  vs.  Cabrib  1L 

Shaw,  defendant  in  error. 

A  writ  of  error  does  not  lie  to  an  ex  parte  order  for  injunction  gjiatfl^' 

Chambers;  there  must  first  be  a  hearing  upon  a  motion  to ncttt^j 

modify  the  injunction.     (R.) 
Afler  this  Court  has  intimated  its  judgment  upon  a  motion  to  dinm 

cause,  counsel  for  plaintiff  in  error  may  wiUidraw  the  record  to< 

costs.     (R.) 

Bill   of  Exceptions.     Costs.     Injunction.     Before  Jt 
Clark.    Dougherty  county.    Chambers.     April,  1869. 

Mrs.  Shaw  filed  a  bill  against  Camfield  et  aLf  in  whidii 
prayed  for  injunction,  etc.     It  was  presented  to  the 
lor  ex  parte,  and  without  notice  to  the  defendants  he 
an  injunction,  restraining  the  defendants  "from  ccmt 
in  the  possession  of  said  premises,  or  from  any  act  ci 
ship  over  the  same,  and  all  parties,  so  far  as 
concerned,  are  remitted  to  the  condition  of  the 
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time  of  the  sale/*  He  further  ordered  that  "  if  within 
ity-four  hours  after  notice"  of  said  order,  it  was  not 
red,  the  sheriff  should  ^'execute  the  same." 
Without  filing  any  answer,  or  making  any  motion  to  dis- 
e  the  injunction,  the  defendants  in  the  bill  sued  out  a 
i  of  error  upon  the  grounds,  that  they  had  no  notice  of 
application,  because  the  orders  were  beyond  the  power  of 
bancellor  in  Chambers,  in  that  it  compelled  performance 
Bad  of  enjoining,  and  because  it  decided  the  question  of 
right  of  possession  of  the  premises  without  notice,  and 
inequitable  and  harsh.  When  it  was  called  here,  a  mo- 
to  dismiss  it  was  made,  because  it  was  prematurely  here, 
bat  no  motion  had  been  made,  nor  any  hearing  had  been 
below.  This  Court  intimating  that  the  motion  was  well 
in,  counsel  for  plaintiffs  in  error,  to  save  costs,  withdrew 
record. 

ITbight  &  Warren,  for  plaintiffs  in  error. 

rRoziER  &  Smith,  Vason  &  Davis,  Hines  &  Hobbs, 
lefendants  in  error. 


IHA8  C.  White,  plaintiff  in  error,  vs.  Dillard  Hern- 
don, defendant  in  error. 

jacAS  C.  White  and  J.  S.  White,  vs.  William  M. 
Haslett  and  E.  M.  Ruckeb,  Executors. 

Igment  inter  partes  is  conclosivef  as  to  all  matters  which  were  before 
iConrt  or  by  the  laws  governing  the  Court  rendering  the  judgment 
,hik7e  in  issue  before  it,  and  it  is  not  within  the  power  of  the  Gen- 
iAiaembly,  under  the  Constitution,  to  authorize  the  opening  of  judg- 
110  as  to  allow  a  rehearing  of  issues,  which  were,  or  by  the  rules  of 
lut  kaye  been  heard  by  the  Court  rendering  the  judgment,  but 
^Mtions,  equitable  defenses,  and  rights  which  have  accrued  since 
lent  do  not  come  wiihin  this  rule,  and  it  is  competent  for  the 
to  aathorize  such  defenses  to  be  taken  advantage  of  by  a 
ID  tlie  nature  of  a  bill  in  equity,  to  open  the  judgment  and  ad- 
ifglits  of  the  parties  according  to  such  equities. 
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Where  the  defendant  in  a  judgment  of  law  filed  his  affidavit,  under  the 
Act  of  18G8,  for  the  relief  of  debtors,  etc.,  in  the  precise  words  re- 
quired by  the  statute,  and  the  sheriff  returned  the  papers  into  Gout, 
as  therein  required,  it  was  error  in  the  Court  to  dismiss  the  affidtfit 
without  giving  the  defendant  an  opportunity  to  set  npsucbcronM' 
tions,  equitable  defenses  and  rights  accruing  to  him  subsequent  to  t^ 
judgment,  as  under  said  Act  are  allowed  to  be  set  np  in  amotio&to 
open  the  judgment. 

The  2d  and  7th  sections  of  the  Act  of  the  General  Assembly  of  thisSliti^ 
passed  in  1868,  for  the  relief  of  debtors  and  to  authorise  the  tdjolr 
meuts  of  debts  on  principles  of  equity,  so  far  as  they  permits  the  diAsd- 
ant  in  a  judgment  to  open  the  same  by  motion  and  set  up  deiBBM 
thereto,  which  were,  or  by  the  law  at  the  date  of  the  judgment  mMt 
have  been  in  issue  before  the  Court  rendering  the  judgment,  mil 
violation  of  Article  9th,  section  6th,  and  of  Article  Ist,  ledioi 
21st  of  the  Constitution  of  this  State,  but  so  far  as  said  Act  pcnul> 
judgments  to  be  opened  by  motion,  so  as  to  let  in  defenses  arising flM 
the  date  of  the  same,  or  cross  actions  and  defenses  purely  eqmtiU% 
though  existing  at  the  date  of  said  Act,  is  not  nncoDstitntionsI,  M 
is  within  the  powers  granted  to  the  Legislature  by  the  Constititioii 
Warner,  J.,  dissenting. 

Relief  Law.      Decided  by  Judge  Garnett  AifDRBWi 
Elbert  Superior  Court.    March  Terna,  1869. 

Dillard,  on  the  11th  of  September^  1866,  obtained  a  ji 
ment,  in  said  county,  against  said  White.  FLfa.  wasiflBO^l, 
upon  it  and  a  levy  was  made.  White  then  madeanaffidat 
in  which  he  stated  simply  that  he  desired  ^^to  take  the 
of  an  Act  entitled  an  Act  for  the  relief  of  debtors,  andlvi 
authorize  the  adjustment  of  debts,  upon  the  prindpltf 
equity,  passed  by  the  General  Assembly  of  Greorgia,  in 
year  1868.^'  The  sheriff  returned  the  j!./a.  and  aJidavit 
Court. 

When  the  cause  was  called,  White's  attorneys  ofimi 
evidence  said/. /a.  and  said  affidavit.     Upon  motion  of  i 
lard's  attorney,  it  was  ordered  that  said  affidavit  be  dis 
and  that  the/,  /a.  proceed. 

It  is  stated  in  the  assignment  of  errors,  that  the  JndgBi 
did,  because  he  held  said  Relief  Law,  so  fiur  as  it  aal 
the  submission  of  judgments   to  juries,  for  sack  pi 
was  unconstitutronal,  and  said  holding  b  btoaght  henfol 
view. 
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H.  A.  Roebuck,  J.  D.  Mathews,  for  plaintiff  in  error.    , 

Hesteb  &  Lumpkin,  for  defendant  in  error. 

At  the  same  term,  before  the  same  Judge,  the  said  Thomas 
.  White  and  J,  S.  White  having  made  affidavit,  as  afore- 
a,  to  stay  the  collection  of  a  ^  fa.  in  favor  of  Haslett  & 
ttdser,  executors,  against  them,  founded  upon  a  judgment 
'  add  Court,  on  the  11th  of  September,  1866,  the  same 
noeedings  were  had,  and  the  judgment  in  that  cause  is  also 
•igned'as  error.  It  was  argued  with  White  vs.  Herndon. 
(These  cases  were  argued  at  June  Term,  1869,  but  were 
dd  up  by  the  Court.) 

■ 

H.  A.  Roebuck,  James  D.  Mathews,  for  plaintiffs  in 
SEor. 

E.  P.  Edwards,  for  defendants  in  error. 
HcCat,  J. 

v 

Ifothing  is  better  settled  than  that  the  judgment  of  a  Court 
I. competent  jurisdiction  is  conclusive  between  the  parties  as 
^the  matters  at  issue  between  them:  2  Phillip's  Evidence, 
ii-  Nor  does  this  rule  confine  the  effect  of  the  judgment  to 
JMh  matters  as  were  in  fact  pleaded.  It  is  the  bounden  duty 
^  parties  to  plead  every  fact,  pro  and  con.,  that  effects  their 
ive  rights,  so  far  as  the  Court  has  jurisdiction  to  hear 
determine  the  questions  which  such  facts  give  rise  to : 
mips  Ev.,  2-26.  ^ 

It  if  the  Court  have  no  jurisdiction  over'the  rights  grow- 
\oai  of  the  facts,  as  if  the  judgment  be  a  judgment  at  law 
tfiere  exist  a  state  of  things  which,  by  the  powers  of  the 
it  cannot  have,  and  which  are  within  the  exclusive 
fiction  of  a  Court  of  Equity,  then  the  judgment  at  law 
conclude  the  parties.     They  may,  after  the  j  udgment 
go  into  equity,  enjoin  the  judgment  at  law,  and 
i::tl^  matter  reheard  by  a  Court  of  Equity  in  the  light 
fictB  which  create  equitable  rights :    PoUock,  Adm'r, 
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etc.y  VH.   GilUii,  lG(h  Ga.,  398;   JVhite  vs.  Orew,l&k(k^ 
416;  IloUingahead  V8.  McKenzie,  8th  Ga.,  457. 

So,  tooy  if  the  defendant  have  a  right — a  legal  right-of 
cross  action,  as  set-off  or  recoapment^  he  may  or  he  majDOt 
plead  it  in  reply  to  the  plaintiff's  claim.  If  he  do  in  &ct 
plead  it,  and  the  facts  are  investigated  and  enter  as  an  de 
ment  into  the  judgment  of  the  Court,  the  right  cannot  be 
again  set  up:  Scddon  vs.  Tutop,  6  T.  R.,  607.  See  aK 
2  Phillips  Ev.,  13-15;  Cowen  &  Hill's  Notes,  volame^ 
1 54, 1 55.  But  unless  this  right  of  cross-action  or  recoupmcBt 
be  set  up,  a  judgment  between  the  parties  in  another  matter, 
does  not  conclude  it :  Cowen  &  Hill's  Notes ;  Phillip's Ef^ 
vol.  2,  154,  155. 

A  judgment  is  then  conclusive  between  the  parties  as  toaH 

matters  which  were,  or  by  law  must  have  been  heard  bytkl 

Court  rendering  the  judgment.     But  equitable  rights areMl 

concluded  by  a  judgment  at  law,  unless  they  be  in  iact 

up  and   adjudged.     Nor  are  cross-actions  concluded  hj  I 

judgment  in  which  they  were  not  in  fact  considered. 

/  Constitution  of  1868  gives  full  force  and  effect  to  all  judgmeni 

obtained  under  the  previous  State  organizations,  excqit 

therein  provided:     Art.  10,  sec.  2.     This  provision  of 

Constitution  is  the  paramount  law,  and  binds  the 

Assembly  as  well  as  the  Courts,  and  any  Act  of  that 

the  object  and  effect  of  which  is  to  deny  to  such  jad 

full  force  and  effect,  is  beyond  the  power  vested  by  the 

stitution  in  the   Legislature.     But  this  clause  can  bi 

mean  that  such  judgments  fire  to  be  enforced  at  all 

It  was  intended  simply  to  cure  certain  supposed  objectida 

judgments  obtained  between  January,  1861,  and  the 

into  operation  of  the  new  government,  and  to  transfer 

to  the  new  Courts  both  them  and  the  judgments  of  the 

of  the  State  government,  which  went  to  wreck  in  the 

lution.     These  judgment  are  declared  to  have  fuUfona 

though  there  had  been  no  interruption  in  the  Courts. 

other  respects,  they  are  still  subject  to  attack  by  the 

under  the  law,  as  they  might  have  been  when  obtained. 

there  be  equitable  reasons   why  they  should  not  be 
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though  t&ey  existed  at  the  date  of  the  judgment,  or,  if  the 
^fendaut  have  a  cross-action  against  the  plaintiff,  or  if  new 
ghts  have  sprung  up  which  were  not  and  could  not  have 
)en  settled  by  the  judgment,  we  see  no  reason  why  the 
egislature  may  not  permit  the  defendant  to  have  those  rights 
tded  by  the  machinery  provided  in  the  Act  of  1868,  and 
lown  as  the  Relief  Act.  If  the  defendant  have  an  equi- 
Ue  defense  to  the  cause  of  action,  or  if  he  have  a  cause  of 
tioD  of  an  independent  nature,  it  is  surely -within  the  power 
the  Legislature  to  permit  him  to  set  it  off  against  the  plain- 
rs  judgment  instead  of  filing  a  bill  or  bringing  a  new  suit. 
le  Act  only  changes  the  form  of  the  remedy — allows  that 
be  done  by  motion  which  before  was  required  to  be  by  bill 
by  cross-actibn.  It  is  nothing  but  saying  that  the  claim 
the  defendant  may  be  ascertained  and  set-off  before  the 
lintiff  is  permitted  to  get  his  money.  If  the  defendant 
%  a  real,  substantial  equity  this  is  nothing  but  justice,  and 
leems  absurd  to  say  that  it  is  unconstitutional.  The  Act 
likes  no  attempt  to  interfere  with  the  judgment  It  recog- 
Bn  it  as  conclusive  that,  in  the  matter  sued  and  in  issue, 
\  rights  of  the  parties  are  just  as  the  judgment  fixes  them 
ttrdiDg  to  law.  But  it  permits  the  defendant  to  set  up  new 
jtter,  to-wit :  an  equitable  defense  or  a  cross-action,  and  we 
jj|dc  it  clearly  within- the  power  of  the  Legislature. 
P^  these  cases  the  defendant  made  his  affidavit  as  the  statute 
||ures.  When  the  term  arrived,  they  had  a  right  to  make 
eir  claims  against  the  plaintiffs,  and  if  they  were  good 
the  pleading,  they  had  a  right  to  have  them  submitted 
ly.  This  the  Court  refused  thereby  dismissing  their 
its,  and  in'  this  we  think  the  Court  erred. 
Igment  reversed. 

\WS,  C.  J.,  concurring. 

*8I7  opinion  the  judgment  of  the  Court  in  both  these 

whioh  were  argued  together,  was  erroneous. 
[I  hold  that  when  a  party  is  sued  in  a  Court  of  law,  he 
to  make  any  l^al  defense  which  he  has  against  the 
the  plaiDtiffy  and  if  he  is  not  prevented  by  fraud^ 

TokXL.— 82. 
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accident,  or  the  act  of  the  adverse  partj,  unmixed  with  i 
geuce  OD  his  part,  and  fails  to  make  his  defense,  the  jndgi 
whether  erroneous  or  not,  if  not  excepted  to  within  the 
allowed  by  law,  is  conclusive  against  Iiim,  and  the  Lq 
ture  has  no  power  to  open  it,  to  let  in  any  legal  defense  i 
existed  at  the  time  of  the  trial. 

2.  A  defendant  sued  at  law  is  not  bound,  however,' 
up  a  defense  purely  equitable^  and  a  Court  of  Chanoeiy 
grant  an  injunction  in  such  case  before  or  after  jadgn 
and  I  take  it  to  be  a  correct  principle  that  the  Legist 
may  authorize  any  relief  in  a  Court  of  law  which  cao  h 
in  Chancery  without  such  legislation.  Bnt  it  most  be 
an  equity  between  the  parties  as  would  be  the  proper  so! 
of  equitable  interference,  as  the  insolvency  of  the  plii 
the  fact  that  he  is  beyond  the  jurisdiction  of  the  Ooor 
some  other  ei][uitable  defense  or  claim.  In  such  caseliB 
good  reason  why  Jbhe  Legislature  may  not  authorize  tiie  a 
table  claim  of  the  defendant  to  be  set-off  against  the  ja 
ment  of  the  plaintiff,  or  why  it  may  not  authorin 
judgment  to  be  opened  for  that  purpose. 

This  view  of  the  power  of  a  Court  of  Chanceiy  to 
aside  or  enjoin  a  judgment  is  sustained  by  nnmeroastsdi 
ties.  I  quote  a  single  one  from  the  opinion  of  Judge  Lbi 
kin,  in  Pollock  vs.  Oilbert,  16th  Oeorgia^  on  page  ¥% 
follows :  '^  But  when  a  case  involves  matter  exdosM 
within  the  jurisdiction  of  equity,  its  final  decision  it  ^ 
will  not  preclude  a  re-'^xami nation  in  Chancery.  UndcrV 
circumstances  the  doctrine  of  res  adjudicata  does  notw 
For  as  the  matter  in  which  the  intervention  of  equity  is** 
could  not  have  been  determined  at  law,  it  cannot  beirid 
the  estoppel  of  the  legal  decision.  The  existence  of  to  cf 
table  defense,  which  could  not  have  been  made  availikli 
a  legal  defense,  is  therefore  a  sufficient  ground  for  obttiv 
an  injunction  before  or  after  judgment:  2  White  andTw 
Leading  Equity  Cases,  96.  And  after  reciting  the  ctffl 
Foster  vs.  Wood,  6  Johns'  Ch.  R.,  89,  and  the  Marine  li 
ranee  Company  of  Alexandria  vs.  Hodgson,  7  Crencb,! 
and  Truly  vs.  Wanger,  5  Howard,  141,  these  annotaton* 
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le :  "  It  is  well  settled  in  accordance  with  the  rule  laid 
rn  in  those  cases,  that  equity  will  interfere  by  injunction 
er  before  or  after  judgment,  whenever  the  case  is  showp 
nvolve  matters  purely  of  equitable  cognizance  and  essen- 

to  its  proper  determination.  (Ibid,  97.)  Upon  a  proper 
i  being  made,  a  Court  of  Equity  will  interfere  to  arrest 
proceeding  at  law  at  any  stage  of  it.  Thus  an  injunction 
>metime8  granted  to  stay  trial;  sometimes  after  verdict  to 
'  judgment;  sometimes  after  judgment  to  stay  execution; 
letimes  after  execution  to  stay  the  money  in  the  hands  of 
sherilf,  if  it  be  a  case  of  fieri  facias,  or  to  stay  the  delivery 
QOssession,  if  it  be  a  writ  of  possession :  2  Wooddes' 
tures,  56,  pp.  406,  407,  412,  416 ;  1  Mad.  Ch.  Pr.,  109, 
);  Eden  on  Injunctions,  ch.  11,  p.  44.  This  is  so  com- 
£  an  epitome  of  the  whole  doctrine  upon  this  subject  as 
aeible  from  the  opinions  of  Chancellor  Kent  ii^  the  case, 

Johnson,  and  of  Chief  Justice  Marshall,  in  7  Cranch,  and 
iCr.  Justice  Greer,  in  5th  Howard,  as  well  as  the  general 
rent  of  authorities,  that  we  consider  it  useless  to  extend  the 
3USsion."     Again,  on  page  405,  Judge  Lumpkin  says: 

•*  *  *  "  The  general  principle  with  regard  to  inj  unc- 
os, after  a  judgment  at  law,  is  this :  that  any  fact  which 
»ves  it  to  be  against  conscience  to  execute  such  judgment, 
i  of  which  the  party  could  not  have  availed  himself  in  a 
art  of  law^  or  of  which  he  might  have  availed  himself 
law,  but  was  prevented  by  fraud  or  accident,  unmixed 
h  any  fraud  or  negligence  hi  himself  or  his  agents,  will 
Jiorize  a  Court  of  Equity  to  interfere  by  injunction  to 
train  the  adverse  party  from  availing  himself  of  said  judg- 

ntr 

Prom  these  authorities  it  appears  that  there  is  a  class  of 
es  where  a  Court  of  Equity  may  at  any  stage  of  the  pro- 
diogs  interfere  by  injunction,  and  arrest  the  proceedings 
laWj  even  after  judgment,  and  I  am  well  satisfied  that  the 
pslature  has  power  to  authorize  any  such  defense  as  might 
made  available  in  equity,  to  be  made  in  the  manner  pointed 
.  ID  the  Belief  Act,  in  a  Court  of  law,  after  judgment  has 
&  rendered. 
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But  I  am  not  prepared  to  go  beyond  this  and  hold  that 
the  Legislature  has  power  to  authorize  judgments  indiscriai- 
inately  to  be  opened  for  causes  of  legal  defense^  which  existed, 
and  which  it  was  the  duty  of  the  defendant  to  have  set  op 
before  th^  rendition  of  the  judgment.  It  does  not  appor 
from  this  record  whether  the  defendant  in  this  case  had  any 
such  defense  to  the  judgments  which  he  sought  to  have  opened 
in  the  Court  below.  But  having  filed  his  affidavit  in  com- 
pliance with  the  statute,  it  was  the  duty  of  the  Court,  at  the 
first  term,  to  have  permitted  him  |)y  proper  pleading  to  set  op 
such  cause  against  the  judgment  if  it  existed,  and  I  think 
the  Court  erred  in  dismissing  the  affidavits  without  allowing 
him  that  opportunity. 

I  will  simply  add,  that  the  judgment  may,  in  my  opinion, 
be  opened  under  the  authority  of  an  Act  of  the  Le^slator^ 
to  let  in  an  equitable  defensey  which  originated  since  its  ten- 
dition,  if  the  ends  of  justice  require  it,  and  it  would  beagaitft 
equity  and  good  conscience  for  the  plaintiff  to  enforce  thi 
judgment 

Warner,  J.,  dissenting. 

This  case,  as  well  as  the  case  of  Bonner  vs.  Marling  (W 
case  ante,)  involve  the  question  of  the  constitutionality  of  tbi; 
second  section  of  the  ^Relief  Act  of  1868,  and  will  bothh" 
considered  together.     In  my  judgment,  the  second  sediti- 
of  that  Act,  which  provides  for  the  opening  of  judgmflii 
rendered  by  the  Courts  of  this  State  on  contracts  madepni 
to  the  first  day  of  June,  1865, /ar  the  causes  therein  ddd, 
in  violation  of  the  lOth  section  of  the  first  article  of  the  Ooi^j 
stitution  of  the  United  States,  for  the  reasons  stated  in 
dissenting  opinion  in  Cutis  &  Johnson  vs,  Hardee^  38A 
ffia  Reports f  381.     The  reasons  given  by  me  in  tbateue^! 
applicable  to  the  first  section  of  the  Belief  Act  of  II 
apply  with  increased  force  and  strength  to  the  second 
of  tffe  Act,  which  relates  to  the  opening  and  scaling 
ments  which  are  debts  of  record.    The  second  section  of  1 
Act  is  a  more  palpable  and  obvious  violation  of  the 
tution,  if  possible,  than  the  first  section  thereof. 
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action  of  the  Act  is  in  violation  of  the  provisions  of  the  fifth 
od  sixth  sections  of  the  llth  Article  of  the  Constitution  of 
lis  State.  I  am  of  the  opinion,  therefore,  that  the  judgment 
F  the  Court  below  in  both  cases  should  be  affirmed. 


OHN  Bonner,  plaintiff  in  error,  vs.  J.  B.  Martin,  admin- 
istrator, defendant  in  error. 

obtained  judgment  against  B,  in  October,  1867,  npon  a  note  given 
daring  the  war  for  •*  borrowed  Confederate  money."  B,  after  the 
piangeof  the  Act  known  as  the  ^'Relief  Law,"  filed  his  applica- 
tion to  open  the  judgment  upon  the  ground,  among  others,  that  in 
Ms  he  tendered  to  A  the  full  amount  of  principal  and  interest  due 
00  the  note,  adding  to  that  a  sum  sufficient  to  make  up  the  depreciation 
^Mtid  cnrfencj,  and  that  the  non-payment  of  the  debt  was  owing  to 
tterelasalof  plaintiff  to  receive  the  money  so  tendered;  that  in  May, 
1865,  he  tendered  to  the  plaintiff  the  full  value  of  said  debt,  according 
^  tlie  usual  rule  of  scaling  in  United  States  currency,  which  was  re- 
^ed,  and  that  the  non-payment  of  said  debt  at  that  time  was  owing 
U>8aid  refusal :  Held,  that  this  created  an  equity  in  favor  of  B,  which 
r7  the.  strict  mlet)  of  law  in  relation  to  tender,  in  existence  at  the  time 
9e  judgment  was  rendered,  he  was  not  able  to  set  up  as  a  defense, 
Mthat  the  Act  of  the  Legislature  providing  for  the  opening  of  the 
Mpnent  to  let  in  this  equitable  defence  is  constitutional. — Warner, 
f^  dissenting. 

Dmstitational  Law.     Belief  Act.     Before  Judge  Bigby. 
fVolI  Superior  Court.     April  Term,  1869. 

October,   1867,  Martin,  as  administrator,  obtained  a 

mt  against  Bonner.     In  April,  1869,  Bonner  moved, 

the  2d  section  of  the  Relief  Act  of  1868,  to  submit 

idgment  to  a  jury,  with  a  view  of  having  its  amount 

The  grounds  upon  which  the  motion  was  based 

fibese:  the  judgment  was  upon  a  debt  contracted  before 

1865|  the  consideration  of  which  was  a  loan  of  Con- 

.Treasurj  notes  to  Bonner,  that  at  the  date  of  the 

Sooner  owned  twelve  slaves,  a  carriage  and  horses 

initleBy  upon  the  faith  of  which  this  credit  was  given^ 
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and  which  property  was  lost  and  destroyed  *'  without  his 
default  by  the  late  war  and  the  incidents  thereto;"  be- 
cause Bonner,  in  1863,  tendered,  in  Confederate  Treasoiy* 
notes  the  principal  and  interest  due  on  said  debt,  jp/iM  a  sum 
equal  to  the  depreciation  of  said  currency,  and  again,  in  Mar, 
1866,  tendereil,  in  United  States  currency,  *'the  full  value 
of  said  debt  according  to  the  scale  prescribed,  and  that  plain- 
tiff refused  said  tenders,  and  for  that  reason  the  debt  remained 
unpaid." 

This  motion  was  demurred  to,  the  demurrer  was  sastuned, 
and  the^./a.  was  ordered  to  proceed,  upon  the  ground  that 
said  section  of  the  Relief  Act  was  unconstitutional,  becaose 
in  conflict  with  the  31st  section  of  the  1st  Article,  and  the 
5th  and  6th  sections  of  the  11th  Article  of  the  Constitutici 
of  Georgia,  and  the  10th  section  of  the  1st  Article  of  the 
Con.stitution  of  the  United  States.     This  is  assigned  as  error. 

(This  case  was  argued  at  June  Terra,  1869,  but  washdJ 
up  by  the  Court.) 

Austin  &  Reese,  for  plaintiff  in  error. 

W.  W.  &  H.  F.  Merrill,  for  defendant  in  error. 

Brown,  C.  J. 

I  think  the  Court  erred  in  dismissing  the  motion  toopBj 
tliis  judgment,  and  in  onlering  the  fi.  fa,  to  proceed. 
bill  of  exceptions  shows  that  the  defendant  proposed  to] 
that  the  note  upon  which  the  judgment  was  obtained, 
given  prior  to  1st  June,   1865,  that  the  consideratioo 
"borrowed  Confederate  money,''  and  that,  in  1863, die 
fendaut  tendered  to  the  plaintiff  the  principal  and  ii 
of  said  debt  in  Confederate  money,  adding  thereto  • 
suflScient  to  make  up  the  depreciation  of  said  currency, 
that  tlie  non-payment  of  said  debt  was  owing  to  the 
of  the  plaintiff  to  receive  the  money  tendered  or 
be  tendered ;  and  that,  in  May,  1866,  before  the  ji 
was  obtained,  he  tendered  to  the  plaintiff,  in  United 
cnrrency,  the  full  value  of  the  contract,  aoeording  to 
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sua!  rule  of  scaling,  which  the  plaintiff  refused  to  accept^ 
phich  was  the  cause  of  the  non-payment  at  that  time. 

Now  here  is  a  strong  equity  in  favor  of  the  defendant, 
rhichy  by  the  strict  rules  of  law  on  the  subject  of  tender,  in 
zistence  at  the  time  of  the  rendition  of  the  judgment,  could 
lOt  have  been  set  up  by  him.  The  Relief  Act  has  changed. 
he  rule  of  evidence,  and  now  allows  such  facts  to  be  given 
a  proof  to  the  jury,  and  provides  that  the  judgment  in  such 
ases  as  this  may  be  opened,  for  the  purpose  of  letting  in  the 
lefense.  Under  the  rule  which  I  have  discussed  more  fully 
Q  the  cases  of  Wfiite  vs.  Ilenidon  and  White  vs.  Itucker,  (see 
lezt  two  cases,)  I  think  this  judgment  should  have  been 
fKoed,  and  the  evidence  should  have  been  submitted  to  the 
KUy.  If  the  plea  as  set  up  is  sustained  by  the  proof,  it  shows 
hat  the  defendant  has  offered  to  do  equity  in  the  fullest  sense 
tf  the  term,  which  was  not  accepted  by  the  plaintiff,  and 
bat  the  plaintiff  has  availed  himself  of  an  unconscionable 
dvantage  under  the  strict  rules  of  law  in  existence  at  the 
ime,  in  the  enjoyment  of  which  he  should  not  be  protected 
3rthe  estoppel  of  this  judgment. 

This  doctrine  that  the  Legislature  of  a  State  may  provide 
>p  opening  or  setting  aside  a  judgment  rendered  by  the 
Sourts  is  not  new  in  American  jurisprudence.  The  case  of 
ijBtterlee  vs.  Matthewson,  2  Peters'  Reports,  was  of  this 
ptracter.  Matthewson  brought  an  action  of  ejectment  against 
•lee,  in  the  Courts  of  Pennsylvania,  for  the  recovery  of 
k  of  land  held  under  a  Connecticut  titlie.  Upon  the  trial 
speared  that  the  relation  of  landlord  and  tenant  existed  be- 
them  under  that  title,  and  the  Court  of  the  county  where 
land  lay,  held  that  the  defendant  could  not  set  up  a  Penn- 
iia  grant  obtained  since  the  relation  of  landlord  and  ten- 
isted,  as  the  tenant  could  not  dispute  the  title  of  his  land- 
The  case  was  carried  to  the  Supreme  Court  of  Penn- 
lia,  and  the  judgment  was  reversed  on  the  ground  that 
relation  of  landlord  and  tenant  could  not  exist  between 
holding  under  a  Connecticut  title."  The  Legislature 
Ivania^  a  few  days  after  the  decision  was  made  by 
ijpwne  Court  of  the  State^  passed  a  statute  declaring 


604         SUPREME  CX)URT  OF  GEOEGIA. 

Bonner  vs,  Martin. 

-*  -  —  — 

that  ^'  the  relation  of  landlord  and  tenant  shoald  exist,  and 
be  held  as  fully  and  effectually  between  Connecticut  settlen 
and  Pennsylvania  claimants,  as  between  citizens  of  the  Com* 
monwealth."     After  this  Act  was  passed,  the  case  came  again 
before  the  Supreme  Court  of  the  State,  and  the  judgment  of 
.the  Court  of  Common  Pleas  in  favor  of  the  plaintiff  in 
ejectment,  was  affirmed,  that  Court  having  decided  that  the 
Act  of  the  Legislature  was  a  Constitutional  Act.    The  de« 
fendant  in  ejectment  (Satterlce)  then  brought  a  writ  of  error 
to  the  Supreme  Court  of  the  United  States,  claiming  thattk 
Act  of  the   Legislature,  setting   aside  the  judgment,  in- 
paired   the  obligation  of  the  contract   between   himself  and 
the  State  of  Pennsylvania,  whose  grant  he  held.   The  Suprema 
Court  of  the  United  States  affirmed  the  last  judgment  of  tb  j 
Supreme  Court  of  Pennsylvania,  and  sustained  the  stdtob 
which  set  aside  the  first  ruling.     The  Supreme  Court  heli* 
that  there  is  nothing  in  the  Constitution  of  the  United  Stain 
which  applies  to  a  State  law,  which  divests  rights  vested  If 
law  in  an  individual,  provided  its  effixst  be  not  to  impair  the 
obligation  of  a  contract,  and  they  held  that  this  Act  of  thai! 
Legislature  of  Pennsylvania  did  not  impair  the  obligation  af; 
the  contract.     And  the  last  judgment  of  the  Supreme  Goor^ 
rendered  in  obedience  to  the  Act  of  the  Legislature, 
affirmed  in  the  Supreme  Court  of  the  United  States. 

The  case  of  Mason  vs.  Haile,  12  Wheaton,  378,  d 
by  the  Supreme  Court  of  the  United  States,  is,  if  possible^ I 
stronger  case.     Mr.  Haile  was  in  jail  under  a  go.  ml  for 
issued  from  a  final  judgment  of  a  State  Court  in 
Island,  and  while  he  was  so  in  prison,  under  the  final 
of  the  Court,  the  Legislature  of  that  State,  upon  bis  peti 
passed  a  resolution  ordering  the  sheriff  to  discharge 
from  imprisonment  without  the  payment  of  the  debt,  and 
was  discharged  accordingly.     The  case  was  finally  carried 
the  Supreme  Court  of  the  United  States,  and  the  qa 
there  was,  whether  this  resolution  of  the  Legislature 
paired  the  obligation  of  the  contract,  and  it  was  sol 
adjudicated  that  it  did  not.     Mr  Justice  Thompson,  deli 
ing  the  opinion  of  the  Court,  assumes  the  position  that 
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I  only  an  Act  of  the  Legislature  abolishing  imprisonment 
debt,  by  applying  the  remedy  to  an  individual  case,  and 
oeecla  to  say :  "  This  is  a  measure  which  must  be  regu- 
A  by  the  views  of  policy  and  expediency  entertained  by 
State  Legislatures.  Such  laws  act  merely  upon  the  rem- 
\  and  that  in  part  only.  They  do  not  take  away  the 
\re  remedy,  but  only  so  far  as  imprisonment  forms  a  part 
the  remedy."  Let  it  be  borne  in  mind  that  this  Act  of 
Legislature  interfered  directly  with  the  execution  and 
broement  of  a  judgment  rendered  by  the  Courts,  and  re- 
led  the  defendant  from  the  ca,  sa,  without  payment. 
The  case  of  Calder  vs.  Bull,  3  Dallas,  386,  is  another  for- 
te illustration  of  the  doctrine  that  the  Legislature  may 
tfiere  with  the  judgments  of  Courts  when  they  do  not 
leby  impair  the  obligation  of  a  contract.  In  that  case  a 
I  bad  been  set  aside  by  the  judgment  of  the  Probate  Court, 
icfa  established  the  title  of  the  heirs-at-law  to  the  estate  of 
1  deceased.  The  Legislature  of  the  State  of  Connecticut, 
irhich  State  the  case  arose,  passed  an  Act  ordering  a  new 
ring  in  the  Probate  Court,  which  was  had,  and  the  will 
I  established  on  the  second  trial.  This  divested  the  title 
the  beirs-at-law,  which  had  vested  under  the  former  judg- 
Dt  of  the  Court,  and  transferred  the  estate  to  the  legatees 
ier  the*  will ;  and  the  Supreme  Court  of  the  United  States 
il  that  the  Legislature  had  power  to  pass  the  Act,  as  it 
tnot  impair  the  obligation  of  a  contract,  but  only  divested 
vested  by  the  first  judgment  of  the  Probate  Court. 
is  not  necessary  to  go  to  the  extent  of  these  decisions  of 
tpreme  Court  of  the  United  States  to  sustain  the  Act 
Legislature  as  applicable  to  the  case  at  bar.  Here  the 
the  Legislature  neither  destroys  the  plaintiff's  remedy, 
ipairs  any  just  or  equitable  right  which  he  has  in  this 
it.  It  simply  opens  the  judgment  to  let  in  strong 
which  exist  in  favor  of  the  defendant,  the  benefit  of 
PBS  clenied  him  by  the  strict  rules  of  law  in  existence 
I'time  of  the  trial.  Neither  the  Statutes  of  the  Statci 
Ordinance  of  the  Convention,  allowed  him  to  give  in 
on  the  trial  the  tenders  made  by  him,  because  they 
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were  not  strictly  legal  tenders  under  the  laws  in  ezistenee 
when  made. 

The  Act  authorizes  and  requires  the  Court  to  open  the 
judgment,  and  allow  him  to  set  up  these  equitieb,  and  if  the 
jury  should  believe  the  plaintiiT  has  obtained  an  advantige'^ 
by  the  judgment,  which  in  equity  and  good  oouscieooe he 
ought  not  to  have,  they  may  reduce  the  amount  of  the  jodlg« 
mcnt  so  as  to  do  full  justice  between  the  parties.  This  em 
do  wrong  to  no  one.  Beyond  this  the  jury  can  not  go,  end 
if  they  should  attempt  it,  to  the  injury  of  the  just  rights  of 
the  plaintiff,  it  will  be  the  duty  of  the  Court  to  correct  their, 
error  by  setting  aside  their  verdict  and  granting  a  newliiil 
under  the  well  known  rules  applicable  to  such  cases. 

Judgment  reversed. 

McCay,  J.,  concurred.     Warner,  J.,  dissented.   See  tha?j 
opinions  in  White  vs,  Herndon,  etc.,  the  next  esses  pod. 


Noah  Kite,  plaintiff  in  error,  vs.  Joseph  H.  Lumi 

deputy  sheriff,  defendant  in  error. 

1.  When  a  deputy  sheriff',  having  levied  a^./a.,  which  show^edapoa 
face  that  it  was  founded  on  a  judgment  obtained  after  the  ptyifl^ 
the  Relief  Law  of  1868,  permitted  the  defendant  to  file  tn 
vit  under  that  law,  and  stop  the  proceeding,  the  sheriff  is  Usblstt 
ruled  for  the  debt. 

2.  When  a  motion  is  made  to  sot  aside  a  judgment,  on  the  groanil 
the  party  has  a  good  defense  at  law,  but  in  consequence  oft 
standing  between  himself  and  his  attorney,  the  defense  wainoti 
and  judgment  was  taken  by  default :  Held,  that  this  was  not 
ground  to  set  aside  the  judgment. 

Rule  against  Sheriff.     Laches.     Relief  Act.    Before  Ji 
KiRBY\     Floyd  Superior  Court.     July  Term,  1869. 

In  June,  1867,  Kite  sued  one  Ayer  upon  his  promifl 
note,  dated  the  13th  of  January,  1863,  and  due  two 
after  date.     No  plea  was  filed  and  judgment  by  defimb- 
entered  in  Kite's  favor,  on  the  27tU  of  March  1869.    Aj 
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Boed  in  the  usual  form^  reciting  the  amount  and  date  of 
lodgment.  On  the  4th  of  May,  1869,  Lumpkin,  as 
Y  sheriff,  levied  it  upon  certain  land  as  Ayer's  property. 
e  same  day  Ayer  made  and  delivered  to  Lumpkin  his 
rit,  as  prescribed  by  the  "  Relief  Act  of  1868,"  stating 
te  desired  to  avail  himself  of  the  benefits  of  said  Act. 
fOpon  Lumpkin  did  not  proceed  under  said  levy. 
said  term  of  the  Court,  Kite's  attorney  obtained  a  rule 
calling  on  Lumpkin  to  show  cause  why  he  should  not 
mpelled  to  pay  Kite  the  amount  due  on  said  fi,  ja. 
ikin  showed  for  cause  said  affidavits  having  been  de- 
d  to  him,  and  further  that  Ayer  had  made  a  motion  at 
erm,  which  was  still  pending,  in  which  he  was  trying 
i  aside  said  judgment  and  scale  the  debt,  under  the  Or- 
ce  of  1865,  for  the  following  reasons:  that  he,  Ayer, 
lyed  Smith  &  Branham,  attorneys-at-faw,  to  defend  said 
that  said  note  was  given  for  the  land  levied  upon,  and 
h  not  so  expressed,  was  to  be  paid  in  Confederate  cur- 
;  that  the  price  agreed  to  be  paid  for  said  laud  was 
0  00,  all  of  which  had  been  paid  (in  Confederate  cur- 
)  except  $333  33,  the  principal  of  said  note;  that  said 
is  not,  and  was  not  on  the  13th  of  January,  1863,  worth 
than  $200  00  in  good  currency;  that  in  January,  1864, 
he  paid  the  second  note,  he  also  offered  to  discharge  this 
n  Confederate  currency ;  that  the  suit  was  begun  when, 
IT,  pleas  were  not  required  to  be  sworn  to,  and  when  the 
il  issue  was  considered  as  filed  when  counsel  answered 
lendants,  but  judgment  was  taken  after  the  law  was 
ged  in  that  regard,  and  that,  though  he  was  sure  he  had 
rfed  .said  attorneys,  they  supposed  they  were  not  em- 
3,  and  therefore  no  plea  was  filed.  This  showing  was 
|t^  to.  The  Court  refused  to  make  the  rule  against 
jldn  absolute,  and  his  refusal  is  assigned  as  error. 

fflL  Whioht,  E.  N.  Broyles,  for  plaintiff  in  error, 
sheriff  oould  have  made  the  money,  and  was  there- 
le  lor  failure :  30th  Ga.  B.,  664;  11th,  217,  300; 
r,  S58 ;  the  motion  to  set  aside  the  judgment  was  in- 
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sufficient  in  law :  9th  Ga.  E.,  251  j  27th,  319  ;  2d,  279 ;8d, 
78 ;  4th,  178 ;  Irwin's  Code,  sec.  3406 ;  1st  Kelley  (Gk  R.) 
138. 

Underwood  &  Rowell,  Smith  &  Bbanhah,  for  de- 
fendant. 

McCay,  J, 

1.  The  judgment  of  Kite  vs.  Ayer  was  obtained  since  dtt, 
Relief  Act  of  1868  was  passed.     If  Ayer  had  any  (kfiMj 
to  the  plaintiff's  claim  it  was  his  duty  to  have  pleaded  it,i 
he  would  have  been  heard.  We  decided  in  the  case  of  JFSifci 
Senidoiiy  at  this  term,  (ante)  that  the  Relief  Act  only  a] 
to  judgments  in  cases  where  the  defense  could  not  have 
set  up  as  a  defense  at  the' time  of  the  judgment    Thia, 
defendant  might  have  done,  and  he  gives  no  reason  at  alt 
he  did  not  do  it.     When  the  judgment  was  obtained  the 
lief  Act  was  of  force.     His  defense  under  it  was  jiist  asj 
then  as  it  is  now.     It  would  be  monstrous  to  permit  a 
fendant  to  neglect  to  put  in  his  defense  until  the  sheriffs 
to  collect  the  money.     He  had  his  day  in  Court,  and  cveo: 
his  defense  is  an  honest  and  just  one,  he  has  lost  it,  by 
to  present  it  in  time.     It  will  be  noticed  that,  as  to  the 
under  the  Relief  Act,  no  reason  at  all  is  assigned  why  it 
not  filed  before  the  judgment.     The  defendant  seems  to  bii 
thought  that  the  public  would  wait  his  convenience, 
furnish  Courts  and  juries  and  a  day  for  him  to  be  heard, 
that  if  he  saw  fit  to  wait,  it  would  give  him  another 
tunity.     In  this  he  was  mistaken.     Independently  of 
right  of  the  plaintiff,  the  public  is  not  thus  to  be  trifled 

2.  As  to  the  ground  taken  in  the  affidavit  that  the  di 
had  a  good  defense  to  the  plaintiff's  claim  under  the 
Ordinance,  but  failed  to  bring  it  to  the  notice  of  the 
by  reason  of  a  misunderstanding  between  himself  and  bisi 
yers,  we  think  that  is  no  excuse.     It  would  be  indeed  ao< 
traordinary  practice,  to  permit  a  solemn  judgment  of  a 
to  be  set  aside,  and  a  new  trial  to  be  had,  on  such  a 
as  this.     The  well  settled  rule  is,  that  the  judgmrat  concli 
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putes  between  the  parties,  unless  there  be  fraud,  acci- 
)r  mistake,  unmixed  with  any  negligence  of  the  party 
atning.  The  misunderstanding  between  him  and  his 
rs,  resulting  in  their  failure  to  file  a  plea,  was  gross  neg- 
B^  If  he  did  employ  them,  they  were  grossly  negligent, 
he  did  not,  the  negligence  is  his.  If  a  man  manage 
airs  so  badly,  that  he  leaves  it  in  doubt  whether  he  has 
yed  an  attorney  to  defend  his  suit,  he  must  take  the 
[uences. 

ther  of  these  defenses  are  good  after  judgment,  and  any 
*oaght  to  be  familiar  enough  with  theordinary  course 
r  to  know  it.  If  the  sheriff  may  with  impunity  take 
idavit  of  illegality  and*  stop  his  execution,  on  a  claim 
nder  the  settled  rules  of  law  is  concluded  by  the  judg- 
it  will  be  very  diflBcult  ever  to  get  money  on  an  exe- 

tion  3621  of  the  Code  expressly  provides,  that  if  a  de- 
it  has  had  his  day  in  Court,  he  cannot  go  behind  the 
teat,  by  an  affidavit  of  illegality.  This  the  sheriff  was 
[  to  know ;  there  was  no  pretence  that  the  defendant 
lot  been  served.  We  are  of  opinion  that  the  sheriff 
and  has  made  himself  liable,  as  for  contempt.  He  has 
to  obey  the  process  of  the  Court,  and  he  gives  no  suf- 
>  reason  for  so  doing. 
Igment  reversed. 


'a 
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H.  P.  Howell,  administrator,  plaintiff  in  error,  w. ' 

Green,  defendant  in  error, 

Counsel  for  defendaDt  in  error  had  the  record,  and  was  absent  v^ 
cause  was  called.  The  Court  postponed  the  cause  till  the  reeor 
produced.     (R.) 

The  bill  of  exceptions  not  having  been  served,  the  writ  of  em 
dismissed.     (R.) 

Thib  was  a  certiorari  from  Cobb  county. 

When  it  was  called  on  the  docket  for  a  hearing,  oo 
for  defendant  in  error  was  absent,  and  had  the  record. 
Court  postponed  the  cause  till  he  could  bring  the  papen 
Court.  Meanwhile  he  was  served  with  a  rule  to  show 
why  he  should  not  be  punished  for  having  said  papers  < 
office.  He  appeared,  and  showed  cause  satisfactory  ti 
Court.  The  rule  was  discharged,  and  then  the  caosi 
called  for  a  hearing. 

The  bill  of  exceptions  had  never  been  served,  and  foi 
reason  the  writ  of  error  was  dismissed. 

Gartrell  &  Winn,  for  plaintiff  in  error. 

George  N.  Lester,  for  defendant  in  error. 


T.  J.  Spriggs,  executor,  plaintiff  in  error,  vs.  ZiokSpb 

et  al.,  defendants  in  error. 

It  did  not  appear  that  the  bill  of  exceptions  was  filed  in  the  ofie^ 
Clerk  of  the  Court  below,  as  required  by  law,  and  the  writ  d 
was  dismissed.     (R.) 

This  was  mandarmia  from  Lumpkin. 

Counsel  for  plaintfff  in  error  had  filed  his  brie£  . 
the  bill  of  exceptions  and  said  brief  had  l>een  retdt 
Court,  counsel  representing  defendants  in  error  disQO 
that  the  bill  x)f  exceptions  had  no  entry  upon  it^  dH 
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At  it  bad  ever  been  filed  in  the  office  of  the  Clerk  of  the 
iperior  Court  of  said  county.  Upon  that  fact  being  brought 
the  attention  of  the  Court,  the  writ  of  error  was  dismissed. 
On  the  bill  of  exceptions  was  the  usual  acknowledgement 
*  service  and  a  waiver  of  any  record.  The  Clerk  sent  up 
A  record,  and  the  bill  of  exceptions,  and  certified  only  \Yhen 
je  Court  adjourned,  and  that  plaintiff  in  error  had  paid  the 
6ts  and  given  security  in  terms  of  the  law.  The  trial  was 
I  the  7th  of  September,  1869,  service  of  the  bill  of  excep- 
3118  was  five  days  thereafter,  and  said  certificate  was  on  the 
Ith  of  October,  1869. 

B.  P.  Green,  by  brief,  for  plaintiff  in  error. 

WiER  Boyd,  by  Hillyer  &  Brother,  for  defendants  in 


.  G.  Scruggs,  plaintiff  in  error,  vs.  William  Gibson  e( 
cU.f  administrators,  defendants  in  error. 

An  affidavit  that  one  is  ^'jastly  indebted ''  to  another  so  many  dollars 
fMT  rent,  is  an  affidavit  that  said  rent  is  due. 

A  distress-warrant  in-  favor  of  two  administrators,  may  issue  on  an 
pffidavit  of  one. 

li  18  not  necessary,  in  an  affidavit,  to  procure  a  distress-warrant  for 
It  due,  to  specify  the  particular  premises  out  of  which  the  rent 

witness,  detailing  the  terms  of  a  parol  contract,  may  state,  as  one 
the  reasons  why  he  is  confident  that  his  recollection  is  correct,  that 
stated  the  terms  of  the  contract  in  the  same  way,  to  a  third  person 
ij  ader  the  transaction. 

m  a  witness  was  asked  if  he  had  not  on  a  former  trial  sworn  that 

rliad  told  B.  so  and  so,  and  he  replied,  no,  and  witnesses  were  intro- 

to  show  that  he  had,  and  other  witnesses  to  show  that  he  had 

■O  sworn,  and  it  was  admitted  that  it  was  not  a  question  of  veraci- 

.^ot  of  memory :    Held,  that  it  was  competent  to  introduce  B.  to 

vhat  in  fact  the  witness  had  told  him. 

there  was  an  agreement  between  A  and  B  that  B  should  cul- 

A's  landf  but  there  was  nothing  said  about  the  price,  or  the 

6f  the  rent,  and  it  was  i>roven  that  there  was  a  custom  in  the 
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neighborhood  to  rent  land  for  one-third  of  the  com  and  one-fborik  of 
the  cotton  to  the  landlord :  Held^  that  there  was  an  implied  agreemeik 
to  pay  rent,  according  to  the  custom,  and  a  distress- warrant  woaMlie 
under  seclion  4010,  by  the  landlord,  on  his  making  affidavit  of  i  lp^ 
cific  sum  due.     Warner,  J.,  dissents  as  to  the  6th  head  note. 

Distress-warrant.  Evidence.  Charge  of  Court  Before 
Reuben  W.  Carswell,  Esq.  Glasscock  Superior  Cooft 
August  Term,  1869. 

This  case  was  begun  by  an  ai&davit  by  William  Gibsoii 
made  on  the  21st  of  December,  1868,  in  these  words  onlft 
^Uhat  he  is  one  of  the  administrators  on  the  estate  of  Sll^ 
ling  Gibson,  deceased,  and  that  Cicero  Gil)Son  is  the  otlMi 

and  that  Edward  G.  Scruggs  is  justly  indebted  tothea 
such  administrators,  for  rent,  the  sum  of  $398  00  the  preMl: 
year,  and  that  said  Edward  G.  has  already  removed  fiwi! 
said  premises  a  portion  of  his  property,  and  is  seeking  ton- 
move  the  balance,  or  other  portion  thereof."  ThereaiKm,lj 
distress-warrant  was  issued  and  levied  upon  certain  pn^aQf^ 
of  Scruggs.  On  the  24th  of  December,  1868,  Scruggs  nudeli] 
counter-affidavut,  in  which  he  stated  simply  that  said  sum i 
claimed  to  be  due,  was  not  due,  and  gave  security  for 
eventual  condemnation  money. 

There  was  a  trial  before  said  term,  but  what  was  its 
does  not  appear  by  the  record.     The  cause  was  again  tried  I 
fore  Mr.  Carswell,  by  consent,  William  Gibson  being  Judge i 
said  Court.     On  this  trial,  defendant's  counsel  moved  to 
miss  the  proceeding  because  the  affidavit  was  by  but 
said  administrators,  because  it  did  not  speak  of  lands  or 
ments,  nor  locate  or  describe  the  premises  for  which  rent' 
claimed,  and  because  it  did  not  state  whether  said  rent 
due.     This  motion  was  overruled. 

It  was  then  shown  by  witnesses  for  plaintifis,  that  di 
1868  Scruggs  occupied  part  of  Sterling  Gibson's  plant 
about  eighty  acres,  in  a  remote  part  of  the  county,  and  a 
tor's  shop  on  the  place,  which  shop,  though  not  ni 
the  estate,  was  worth  $5  00  per  month  for  rent,  and  a 
that  the  usual  charge  for  rented  land  was  one-fonrth  of 
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ttOQ  and  one-third  of  the  other  produce  raised  on  the  land ; 
at  Scruggs  made  ten  bales  of  cotton,  weighing  from  four 
indred  and  twenty-five  to  four  hundred  and  thirty-five 
ands  per  bale  on  said  place.  In  1868 ;  that  he  raised  there- 
1  also  about  one  hundred  and  sixty  or  one  hundred  and 
eenty  bushels  of  corn,  five  small  stacks  of  fodder,  about 
^bushels  of  peas;  that  corn  sold  at  from  $1  15  to  $1.25, 
as  at  $1  00  per  bushel,  fodder  at  $1  00,  and  cotton  at  from 
12  00  to  827  00  per  cwt. 

Cicero  Girson  was  introduced  by  plaintiff,  and  testified 
■t  he  cultivated,  in  1867,  land  broadside  to  that  cultivated 
1868  by  Scruggs,  and  that  it  was  as  good  as  that  cultivated 
'  him,  and  was  asked  upon  what  terms  he  rented  the  land 
1867.  This  question  was  objected  to,  and  the  objection 
m  overruled,  but  it  does  not  appear  that  the  witness 
•wered  it. 

BCBUGGS  then  testified,  in  his  own  behalf,  that  he  had  lived 
tte  eleven  years,  all  the  while  occupying  said  shop,  and  that 
kher  deceased  nor  his  administrators  had  ever  charged  any 
oAfor  it;  that  in  1868  he  used  a  common  stable  for  his 
o  horses;  that  he  was  employed  by  Judge  Gibson  in  1868 
ftaperintend  the  place,  and  he  was  pleading  in  another  case 
6  value  of  his  services  as  a  set-ofi^;  that  he  cultivated  but 
Ijf  acres  of  land  in  1868,  made  ten  bales  of  cotton,  weigh- 
"  4,437  pounds  net,  sold  five  for  820  50,  and  five  for  822  00 
feirt.|  and  made  one  hundred  and  eighty  bushels  of  com; 
he  never  was  charged  any  rent  for  the  land,  nor  agreed 
any  to  any  one;  that  in  the  winter  of  1867,  Judge 
o  said  to  him  **  there  are  about  fifly  acres  of  land  over 
which  will  not  be  tended ;  as  you  have  a  spare  horse, 
n  have  that  land,  and  are  welcome  to  all  you  can  make 
;  if  you  do  not,  it  will  lay  idle  ;'^  adding  that  he  must 
the  fences;  that  Judge  Gibson  returned  in  June,  1868, 
said  a  word  about  rent  of  any  kind  for  land,  stable 
He  further  testified,  that  he  spent  864  00  for  fer- 
the  land,  and  repaired  the  fences ;  that  this  fertilizing 
the  yield  one  hundred  per  cent.,  and  that  said  land 
irordi  over  81  00  per  acre  for  rent ;  that  only  two 

T0kXIr-8& 


514        SUPREME  COURT  OP  GEORGIA. 


Scruggs  ps,  Gibson  et  aL 


hundred  and  fifly  acres  of  the  four  hundred  composiogtlie 
plantation  was  cultivated  in  1868 ;  that  in  the  fall  of  1868, 
Judge  Gibson  wrote  him  an  insulting  letter^  claimed  rait, 
and  refused  to  arbitrate  the  matter. 

Another  witness  swore  to  the  repairing  of  the  fences  ly 
Scruggs. 

In  rebuttal,  Judge  Gibson  swore,  that  Scruggs  applied  to 
him  to  rent  the  land,  and  he  told  him  he  could  have  it,  ud 
that  nothing  more  was  said  by  either  of  them;  heinteDdel 
charging  rent,  but  did  not  tell  Scruggs  so,  nor  made  anr  cot- 
tract  with  him  except  as  last  aforesaid.  Shortly  after  thii 
conversation,  on  going  away  from  the  place,  supposing  Scniggi 
might  think  that  he  was  to  hiive  said  land  for  one-third  lid 
one- fourth  as  aforesaid,  he,  Judge  Gibson,  told  his  brother  tW 
he  had  let  Scruggs  have  the  land,  and  asked  him  to  tell  Scn]0|i; 
that  he  intended  charging  one-third  of  everything  raised,; 
rent,  but  his  brother  did  not  deliver  the  message.  What 
ness  said  to  his  brother  came  in  over  the  objection  of  I 
counsel.  While  on  the  stand,  Judge  Gibson  was  asked  if  i 
had  sworn  on  tlie  former  trial  that  "shortly  after  said 
versution  with  Scruggs,  he  supposed  Scruggs  might  hAn 
from  the  conversation  that  he  was  not  to  pay  any  rent, 
told  his  brother  to  go  and  tell  Scruggs  he  would  charge 
third  and  one-fourth.''     He  denied  having  so  sworn. 

In  surrebiittal,  Scruggs  said  he  was  certainly  correct  i 
what  he  had  testified  as  to  the  war  in  which  he  was  all 
to  use  said  land,  and  that  Judge  Gibson's  brother  did: 
deliver  said  message.     Several  witnesses  testified  that  Ji 
Oibson  did,  on  the  former  (rial,  testify  as  above  quoted, 
l)lainti(r  introduced  witness,  who  testified  that  he  did  not 
was  said  here  that  this  was  done  with  no  view  of  att 
Judgs  Gibson's  veracity,  but  to  test  his  memory. 

Defendant's  counsel  requested  the  Court,  in  wrifcing^^ 
charge  the  jury:     1st.  That  if,  after  said  first  oonvei 
Judge  Gibson  had  any  reason  to  think  that  Smiggs 
€tood  that  no  rent  was  to  be  charged  for  the  Iand,it  w«l' 
son's  duty  to  notify  Scruggs  that  he  meant  diflferently, 
he  did  not,  the  jury  was  authorized  to  presume  that  6i 


I 


•   A 


TLANTA,  DEOCMBIO^  TERM,  1869.       516 

Scraggs  vs.  Gil^on  et  at, 

o  make  no  charge.  2d.  That  neither  affidavit  is 
the  plaintiffs  must  make  out  their  case  by  evidence. 
That  distress  did  not  lie  in  this  case^  unless  there 
reement  to  pay  a  specific  sum  for  rent^  or  something 
of  which  could  be  rendred  certain^  and  that  if  this 
lown,  there  could  be  no  recovery  in  this  case,  though 
ht  be  in  an  action  for  use  and  occupation, 
dge  gave  in  charge  the  first  request,  with  the  addi- 
if  Scruggs  had  any  cause  to  suppose  Judge  Gibson 
itood  him,  it  was  Scruggs'  duty  to  notify  Gibson, 
failed  to  do  so,  he  was  bound  by  Gibson's  under- 
The  second  request  he  gave,  and  refused  to  give 

;her  charged  the  jury  as  follows :  "It  is  not  pre- 
it  there  was  any  express  contract  to  pay  rent.  If 
re,  from  the  evidence,  that  defendant  went  into  the 

of  the  land  of  the  estate,  occupied  and  cultivated 
'  implies  a  contract  to  pay  what  rent  the  land  was 
t  is  not  necessary  that  there  should  have  been  an 
intract  to  pay  rent  in  money  or  anything.  If  you 
there  was  such  an  implied  contract,  plaintiffs  must 

this  case  what  they  have  shown  the  land  was  worth, 
3  understanding  between  the  parties  was  that  no 
»  be  paid.  You  must  decide  from  the  evidence.  I 
10  law  in  Georgia  by  which  one  man  can  use  the 
)f  another,  reap  benefit  and  profit  from  its  use,  and 
im  just  compensation.  He  must  pay  him  just  and 
sensation  for  its  use,  unless  by  express  agreement 
act  he  was  to  have  it  for  nothing  and  without  charge 
I.  I  see  no  reason  why  a  distress  proceeding  should 
3d  in  this  case  as  well  as  in  all  others,  if  you  find 

an  impl[ed  contract,  and  if  you  believe  plaintiffs 
aive  the  right  to  charge  rent.'' 
ry  found  for  plaintiff  $252  50  and  costs  of  suit, 
t  sued  out  his  writ  of  error,  assigning  as  errors  the 
»  dismiss  said  cause,  the  refusal  of  the  evidence  of 
;  Cicero  Gibson  paid  in  1867  for  the  land  cultivated 
the  allowance  of  what  Judge  Gibson  said  to  his 
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hundred  and  fifty  acre*-      •  >//fcation  of  the  first  vss^^^ 

plantation  was  culti'        .y^y/ication  was  upon  an  V^^"^ 

Judge  Gibson  wn-       .  .d  to  charge  the  third  rquesi^atA 

and  refused  to  ••      ./  ^"dcially  that  part  stating  that  4\si 

Another  v   .  ...  -^case. 

Scruggs.  >  ' 

In  reb     '    .^^  ^^^  plaintiff  in  error. 

1   *  \,  0OBTf  by  W.  Hope  Hull,  for  defendants  ii 

cha-  ,  T 

tr        >^^ 

r  2irie  affidavit  that  the  defendant  is  "justly  ind 

„wi[its  to  an  affidavit  that  the  debt  is  duo.     It  is  t 

^jjcribed  by  law  to  make  such  an  affidavit  in  cases  ot 

^t,  and  it  was  sufficient  to  hold  defendant  to  bail 

rfebt  due :    Rev.  Code,  sees.  3200,  3341 . 

2.  We  see  no  reason  why  one  administrator  may  w 
the  affidavit.  One  tenant-in-common  might  distrai 
name  of  all  at  common  law:  Archbold  L.  &  T.,  11 
one  administrator  may  verify  a  bill  or  bringasui 
name  of  both.  Besides,  the  oath  may  be  by  an  ap 
surely  one  administrator  is  the  agent  of  the  other  at  1 
such  a  purpose  as  this. 

3.  Nor  is  it  necessarj-  to  describe  the  land  out  of  wl 
rent  issues.  The  statute  does  not  so  require.  This  is 
mary  process,  and  the  very  intention  of  it  is  to  ^^liv 
and  particularities,  looking  only  to  the  issue,  to-wi 
there  is  money  due  for  rent.  Perhaps  if  the  rent  n 
due,  there  might  be  some  such  description  necessary, 
it  only  lies  in  such  a  case  where  the  tenant  has  renifl 
is  removing  his  property  off  the  premises:  Revisec 
sec.  2259. 

4.  The  whole  of  the  difficulty  as  to  the  adiniijsib 
the  statement,  as  to  what  the  witness,  William  Gibsc 
his  brother  and  the  subsequent  admission  of  the  I 
grows  out  of  a  total  misconception.  We  see  no  obj^ 
Judge  Gibson  stating,  as  evidence  of  the  correctness 
memory,  that   he  told  his  brother  so  and  so  just  af 
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g  transpired.  It  is  no  evidence  of  what  did  transpire, 
i  depends  on  the  oath  of  the  witness.  This  is  but  his 
Dn  for  thinking  his  memory  correct,  and  is  nothing  more 
\  the  frequent  statement  of  witnesses  that  they  are  sure 
'  remember  correctly,  because  so  and  so. 

If  the  defendants  see  fit  to  take  issue  as  to  the  faithful- 
of  the  witness'  memory,  and  ask  him  if  he  has  not,  on 
rmer  trial,  given  a  different  version,  not  of  the  fact  in 
Dte,  but  of  what  he  told  his  brother,  and  on  his  saying 
mdertake  to  show  that  he  has  given  such  different'ver- 
We  see  no  objection  to  showing  what  he  in  fact  did 
bis  brother.  It  goes  to  show  that  he  did  not  state  the 
ior  on  the  former  trial  as  was  contended.  Nothing  is 
I  common  than  for  one  to  say,  I  know  I  did  not  say  so 
BO,  because  it  was  not  true,  and  I  could  not  have  said  it. 
e  of  this  evidence,  on  either  side,  was  evidence  on  the 
ier  in  dispute  between  the  parties.  It  was  only  legal  at 
Kcause  there  arose  a  collateral  dispute  as  to  tlie  correct- 
or Judge  Gibson's  memory.  The  whole  of  it  was  per- 
it  and  competent  to  settle  that  issue,  otherwise  it  was 
bless  and  immaterial. 

The  principal  point  upon  which  this  case  turns  is  the 
ge  of  the  Court  that  a  distress-warrant  will  lie  in  Geor- 
p  an  implied  contract  for  rent.  Undoubtedly  it  was  the 
iat  common  law  that  a  distress-warrant  will  not  lie  unless 
^t  be  for  something  certain,  or  for  that  which  may  be 
b  certain:  Archbold  Land.  &  Ten.,  106.  But  there 
[be  an  implied  contract  for  a  sum  certain.  As  if  A  let  B 
^10  00  in  money,  the  law  implies  a  contract  to  pay  back 
Ip.  So  if  a  tenant,  at  a  fixed  rent,  hold  over,  the  law 
ba  that  he  will  pay  the  same  rent  the  second  year: 
bold  Liand.  &  Tenant,  65.  Or  if  he  go  in  as  a  tenant 
lathing  be  said  about  the  amount  of  the  rent,  if  he  pay 
',  the  law  implies  a  contract  to  pay  the  same  rent  for 
Knight  vs.  Bennett,  3  Bing.,  361.  Or  if  he 
a  lease  fixing  rent,  which  lease  is  for  any  reason 
law  implies  that  he  will  pay  the  amount  mentioned 
Clayton  vs.  Blackley,  8  T.  Reports,  3.    And 
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in  these  latter  coses  it  was  held  that  the  remedy  bj  disticsB 
existed. 

Here  there  was  an  express  agreement  that  Scruggs  shoold 
have  the  land;  he  was  no  trespasser,  not  even  a  tenaut-at-will, 
or  by  sufrerauce,  but  a  tenant  for  the  year.  That  is  admittej 
by  both  parties.  It  was  in  proof  that  the  custom  wastopajr 
one-third  of  the  com  and  one-fourth  of  the  cotton.  It  is 
admitted  that  if  that  had  been  the  express  agreement  distal 
would  lie,  because  it  may  be  made  certain  w:hat  the  rent  ii; 
and  this  is  supported  by  the  authorities. 

It  is  clear  from  the  cases  above  referred  to  that  it  is  w 
objection  to  the  rent  that  it  is  under  an  implied  eonirad^fn' 
vidcd  it  be  implied  for  a  sum  certain,  or  for  a  thing  tbatnif 
be  made  certain.  We  think,  therefore,  as  in  this  csk^  tk 
custom  w*as  proven  that  the  law  implies  the  tenant  shoill 
pay  according  to  the  custom,  to-wit :  one-third  and  oDe-foDitli| 
and  as  this  may  be  made  certain,  that  it  is  sufficieDi,eva 
at  common  law,  for  a  distress.  But  we  do  not  put  onr jo^ 
mcnt  in  this  case  upon  the  sole  ground  that  under  the M 
as  they  appeared  before  the  jury,  the  plaintiff  below  W* 
right  to  distrain  at  common  law.  We  hold  that  theoomiioi 
law  rules  regulating  distresses  for  rent  are  not  of  force  ini 
State.  By  the  Act  of  1810,  it  was  expressly  enacted  tK 
distress- warrants  were  abolished,  and  rents  should  be»* 
lectable  as  other  debts.  Previously  to  that  time  the  olJco*' 
mon  law  right  of  the  landlord  to  seize  the  property  rf** 
tenant,  with  the  restriction  placed  upon  it  by  various  EngB*] 
statutes  in  force  at  the  time  of  our  adopting  Act,  was  inH; 
force  in  this  State,  but  by  that  Act  (1810)  the  whole  ti««i 
was  repealed,  and  the  landlord  was  left  to  theuscof«*j 
remedies  as  were  provided  for  other  creditors.  In  WMrj 
Prince's  Digest,  687,  an  Act  was  passed  "  For  the  coDe 
of  rents."  That  Act  has  been  transferred,  word  for 
into  the  Code,  sections  4010,  4012,  and  has  been  the  Itf  ^ 
this  State  from  its  passage  until  now.  It  is  true,  itcalb 
process,  which  it  authorizes  the  magistrate  to  issue,  a  di 
warrant,  but  an  inspection  of  the  Act  will  show  that  iJ 
but  the  slightest  shade  of  a  resemblance  to  the  proceeW 


ATLANTA,  DECEMBER  TERM,  1869.       519 

Scrnggs  vs.  Gibson  et  al. 

>wn  iu  England  by  that  name^  which  was  completely 
fpt  from  our  law  by  the  Act  of  1810. 
Dhe  common  law  distress  had  the  following  characteristics : 
.  The  landlord  himself,  of  his  own  motion  seized  the 
ADt's  property,  or  he  appointed  abaliffor  agent  of  his  own 
3o  it.  2d.  The  distress  could  only  be  made  on  the  land 
tedy  and  whilst  the  tenant  remained  in  possession.  3d.  It 
ist  at  common  law  be  made  during  the  term,  or  in  six 
inths  afler  its  expiration.  Arehbold,  112.  4th.  No  prop- 
er could  be  seized,  except  such  as  was  on  the  premises,  and 
the  tenant  should  remove  any  property,  it  could  not  be 
ized.  Archbold,  113.  6th.  Any  property  could  be  seized 
found  on  the  premises,  whether  it  belonged  to  the  tenant 
r.not,  except  in  certain  special  cases,  for  the  benefit  of  trade, 
ithbold,  114.  6th.  The  relation  of  landlord  and  tenant 
iost  in  fact  exist,  by  either  expreas  or  implied  contract, 
lehbold,  106.  7th.  The  rent,  reserved  or  implied,  must  be 
Vtain,  or  be  capable  of  being  made  certain.  Archbold,  106. 
»vant  of  either  of  the  above  requirements  was  fatal  to  a 
iptress  at  common  law,  and  each  of  the  circumstances  men- 
Vied  was  incident  to  the  right.  Archbold,  106-116.  By 
Br  statute  of  1811,  but  one  of  these  requisites  is  necessary; 
^relation  of  landlord  and  tenant  must  exist.  It  must  be 
grrenU  By  the  Act  of  1811,  the  distress  must  be  made 
fa  constable  or  sheriff,  on  a  warrant  issued  by  a  magistrate, 
B  the  oath  of  the  person  claiming  the  rent. 
,The  section  of  the  Code  is  as  follows  :  "  Any  person  who 
llj  have  rent  due,  when  the  sum  does  not  exceed  fifty  dol- 
ing may,  himself,  his  agent  or  attorney,  make  application  to 
jiustice  of  the  Peace,  within  the  district  where  the  tenant 
Mj  reside,  or  where  his  property  may  be  found,  and  obtain 
to  such  Justice  a  distress-warrant  for  the  sum  claimed  to 
6  due,  On  the  oath  of  the  principal,  his  agent,  or  attorney, 
•  writing,  for  said  rent,  which  may  be  levied  by  a  constable 
Bly  authorized,  on  any  property  belonging  to  the  tenant,  ^ 
lether  found  on  the  premises  or  elsewhere.  Revised  Code, 
efion  4010. 
Ihe  language  of  the  Code  is,  any  parson  having  rent  due. 
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The  landlord  cannot  distrain.  He  can  onlj  by  bis  oath  pro- 
cure a  distress-warrant  from  a  magistrate,  to  be  executed  b? 
an  officer.  The  levy  may  be  made  on  any  property  of  the 
defendant,  wherever  found.  It  need  not  be  on  the  land,  nor 
can  the  levy  be  on  any  property  belonging  to  other  persons; 
nor  is  it  necessary  that  the  tenant  be  in  possession.  It  need 
not  be  during  the  term.  Nothing  is  required  by  this  Act  hot 
that  it  shall  be  for  rent  and  be  due.  The  statute  docsDotsij 
it  shall  be  due  by  an  express  contract,  but  simply  due.  It 
does  not  say  it  shall  be  for  a  sum  certain,  but  simply  that  i 
shall  be  due  for  rent.  It  is  in  fict  nothing  but  a  modecf 
commencing  a  suit  for  a  debt  due  for  rent.  The  only  n* 
quisite  is  that  it  shall  be  for  rent  due,  and  even  that,  hjBB> 
tion  2259  of  the  Code,  is  not  essential,  since  there  maj,uiidff 
certain  circumstances,  be  a  distress-warrant  issued  whentk: 
rent  is  not  due. 

It  appears  absurd,  when  every  other  peculiarity  of  a  «•*. 
mon  law  distress  is  done  away,  to  insist  that  the  distrencB 
only  issue  when  the  rent  is  for  a  sum  certain,  expressly  agnrf; 
upon.  The  statute  does  not  so  require.  It  simply  saysicit 
due,  no  matter  whether  by  express  or  implied  contnd^ 
matter  whether  it  is  a  fixed  sum,  or  due  on  a  quctnium 
Indeed,  the  section  of  the  Code  immediately  preceding 
tinctly  recognizes  the  idea,  that  ren^  may  be  due  on  a 
volebat.  Since,  in  proceedings  against  a  tenant  holding  onryi 
authorizes  a  j  udgment  against  a  tenant^at-vnllf  when  noi 
has  been  agreed  upon,  for  double  the  amount  the  pro] 
is  proven  to  be  worth  as  rent.  We  hold,  therefore,  that  ni 
our  law,  nothing  is  required,  except  that  there  shall  be 
due.  The  relation  of  landlord  and  tenant  must  have  ezii 
during  the  period  for  which  the  debt  is  claimed.  In 
case,  that  is  admitted.  Scruggs  was  not  a  trespasser, 
held  the  land  under  Gibson.  If  under  that  holding  theiej 
rent  due,  this  proceeding  is  well  founded. 

And  we  affirm  the  judgment  of  the  Court. 

Brown,  C.  J.,  concurred,  but  wrote  out  no  opinion. 
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Wabneb^  J.^  dissenting. 

The  question  presented  for  our  consideration  and  judgment 
D  this  caae  is,  whether  the  plaintiff  is  entitled  to  distrain  the 
lefendant's  goods  and  chattels  for  rent  due,  on  the  statement 
t&cts  contained  in  the  record.  This  is  a  question  of  prac- 
iobI  importance,  and  should  be  settled  in  accordance  with 
te  fundamerUal  principles  of  the  law  governing  that  partio- 
ibur  doss  of  contracts.  The  evidence  in  the  record  is,  that 
iM  plaintiff*  told  the  defendant,  who  was  then  living  on  the 
imd^  that  he  could  have  fifYy  acres  of  it,  intended  to  charge 
■fan  for  it,  but  did  not  tell  the  defendant  so ;  made  no  con^ 
not  with  htm  far  renty  no  amount  was  specified,  nor  was  any- 
lung  said  about  payment.  The  Court  below  on  the  trial  of 
lie  case  charged  the  jury ;  "  it  is  not  pretended  that  there  was 
iBj  express  contract  to  pay  rent;  if  you  believe  from  the 
i^ridenoe  that  defendant  went  into  the  possession  of  the  land 
Itf  the  estate,  and  occupied  it,  and  cultivated  it,  the  law  im- 
biei  a  contract  to  pay  what  the  land  was  worth  ;  it  is  not  ne- 
Ntaary  that  there  should  have  been  an  express  contract  to 
mj  money  or  anything.  If  you  find  that  there  was  such  an 
n^Iied  contract,  the  plaintiff  must  recover  in  this  case  what 
has  shown  the  land  to  be  worth,  unless  you  find  that  the 
rstanding  between  them  was  that  no  rent  was  to  be  paid. 
no  reason  why  a  distress  proceeding  should  not  be  good 
this  case  as  well  as  in  all  others,  if  you  find  there  was  an 
led  contract.'^  In  my  judgment,  this  charge  of  the 
was  erroneous,  in  view  of  the  facts  of  the  case,  and  the 
applicable  thereto.  The  question  was  not  whether  the 
tiff  was  entitled  to  recover,  in  a  proper  form  of  action, 
the  use  and  occupation  of  the  land,  what  the  law  would 
the  same  to  have  been  reasonably  worth,  according  to 
m  of  the  neighborhood,  or  otherwise,  but  the  ques- 
vas,  whether  the  plaintiff  was  entitled,  under  the  law,  to 
the  goods  and  chattels  of  the  defendant,  for  rent  due, 
statement  of  facts  then  before  the  Court. 
there  is  no  express  contract  on  the  part  of  the  al- 
tenant  to  pay  a  certain  sum  of  money  for  the  rent  of 
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the  laiul,  or  any  other  specific  thing  for  the  rent  there«f,cin 
the  plaintiff  distrain  for  rent  due,  under  the  laws  of  force  in 
this  State?  What  is  rent,  in  the  legal  acceptation  of  die 
term  ?  Blackstone  defines  rent  to  be  ''  a  ceiiain profit  iataijif 
yearly  out  of  lands  and  tenements  cor|)oreaI.  It  may  couait 
in  services  or  manual  operations,  as  to  plough  so  many  aoaof 
ground,  to  attend  the  king  or  the  lord  to  the  war?,  and  the 
like;  which  services,  in  the  eye  of  the  law,  are  profits.  TUi 
profit  must  also  be  certain^  or  that  which  may  be  reduced 
to  a  certainty  by  eitlier  party J^  2d  Biackstone's  CommeDtariei^ 
41.  Hcnt,  as  defined  by  Chancellor  Kent,  is  "a  certain  pn' 
ft  in  money,  provisions,  chattels,  or  labor,  issuing  out  d 
lands  and  tenements  in  retribution  for  the  use.  There  wen 
at  the  common  law,  according  to  Littleton,  three  kindi  if 
rent,  to-wit:  rent  service,  rent  charge,  and  rent  seek.  Bd 
service  was  where  the  tenant  held  his  land  by  fealty,  or  othr 
cori)oreaI  service,  and  a  certain  rentj  and  it  was  called  not 
service  because  there  was  some  corporeal  service  incident  H 
the  tenancy,  as  fealty,  homage,  or  other  service.  A  right." 
distress  was  inse[)arably  incident  to  this  reniy  3d  Ecnl 
Commentaries,  460.  Blackstone  says  that  for  D<^Iectiogll 
do  suit  to  the  lord's  court,  or  other  certain  personalia^ 
the  lord  may  distrain  of  common  right.  3d  BlackstoiA 
Commentaries,  7.  The  principle  to  be  deduced  from  th* 
authorities  is,  that  the  right  of  distress  was  by  the  comioi 
law  confined  to  7*ent  service,  which  was  for  a  certain rei^^ 
such  as  might  be  reduced  to  a  certainty.  To  entitle  apcaii 
to  distrain  for  non-payment  of  money,  it  must  be  due  unto* 
demise  and  for  rent  fixed  in  its  nature,  and  if  therefore  ip*^ 
son  be  let  into  possession  under  an  agreement  for  a  bi* 
which  does  not  contain  words  of  immediate  demise,  no* 
tress  can  be  made,  unless  from  a  previous  payment  of  irt 
or  other  circumstance,  a  tenancy  from  year  to  year  can  h* 
ferred,  and  the  only  remedy  is  by  action  for  use  and  ooOp 
tion.  Lord  Coke  quaintly  says,  "  it  is  a  maxim  in  laVi^ 
no  distress  can  be  taken  for  any  services  that  are  not  puti*] 
certainty,  nor  can  be  reduced  to  any  certainty  for  id  ccrW'i 
quod  cerium  reddi potest,  but  yet  in  some  cases  there  may  liM 


ATI*ANTA,  DECEMBER  TERM,  1869.       523 

Scruggs  vs.  Gibson  ei  al, 

taiuiy  in  uncertainty.  Therefore,  if  a  man  hold  land  pay- 
:  so  macb  per  cusre^  although  in  the  'terms  of  the  demise 
number  of  acres  be  not  fixed,  the  lord  may  distrain.  But 
ere  an  estate  has  been  let  without  in  any  way  fixing  the 
ount  of  renty  the  only  remedy  is  by  action.'*  3d  Blackstone's 
mmentaries,  7,  note.  In  Dunk  vs.  Hunter  (7th  English 
mmon  Law  Report,  116)  Abbott,  C.  J.,  said :  "  A  party 
I  no  right  to  distrain^  unless  there  be  a  fixed  rent  agreed 
m;  if  that  be  not  so,  the  law  gives  him  a  remedy  by  the 
ion  for  use  and  occupation.  There  can  be  no  distress,  un- 
B  there  be  a  contract  for  an  actual  demise,  at  a  specnfic  sumJ' 
Regnart  vs.  Porter,  (20th  English  Common  Law  Reports, 
6,)  Tindall,  C.  J.,  said :  ''Before  a  landlord  takes  into  his 
nd  the  speedy  remedy  of  distress,  he  must  see  that  the 
wownt  of  rent  to  be  demanded  has  been  settled  with  precision.'^ 
Dtstress  for  rent  will  not  lie,  unless  there  be  an  agreement 
t  a  sum  certain,  either  in  writing,  or  by  parol :''  Jacks 
I.  Smith,  1st  Bay's  Reports,  310.  Smith  vs.  the  Sheriff  of 
htrleston.  Ibid,  438.  "A  landlord  has  no  right  to  distrain 
fed  sell  the  goods  of  his  tenant  for  the  use  and  occupation  of 
tniised  premises,  unless  the  rent  by  agreement  ofthepaHiea 

•  teriain,  either  in  money,  ox  services,  or  is  such  as  may  be 
idnced  to  certainty:*^  Valentine  vs.  Jackson,  9th  Wendell's 
fcports,  302.  "A  claim  for  an  unliquidated  amount  of  rent, 
Hthout  an  express  contract,  will  not  authorize  a  distressful 
fcberts  vs.  Tennell,  4th  J.  J.  March's  Reports,  160.  Accord- 
i^to  the  living  principles  of  the  common  law,  of  force  in 
Bb  State,  applicable  to  rent  contract,  no  distress-warrant  can 
V  taken  out  and  enforced  for  the  non-payment  of  rent,  unless 
■Ctehas  been  an  express  contract  between  the  parties  that 
^alleged  tenant  should  pay  rent,  either  in  money,  or  other 
Wfic  thing;  the  rent  agreed  to  be  paid  must  be  fixed  and 
•Wn,  or  of  such  a  specific  nature  as  may  be  reduced  to  a 
Hbm(y.  But  if  there  has  not  been  any  express  contract  be- 
^^en  the  parties  to  pay  any  certain  or  fixed  sum,  or  other 
^fio  thing,  for  the  use  of  the  land,  the  remedy  of  the  plain- 

*  is  not  by  distress-warrant  against  the  defendant  cultivat- 
S  the  land,  but  the  remedy  of  the  plaintiff  is  by  an  action 
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for  use  and  occupation  of  the  land,  to  recover  of  the  defend- 
ant what  the  use  and  occupation  of  the  laud  is  reasonablj 
worth.     These  living  principles  of  the  common  law,  bive 
not,  in  my  judgment,  been  repealed  or  abrogated  by  the Code^ 
so  far  as  the  legal  right  to  distrain  for  the  non-payment  of  not 
is  concerned.     For  it  is  one  of  the  essential  elements  of  a  not 
contract  which  will  authorize  the  landlord  to  distrain  {x  mi 
due,  that  the  amount  of  the  rent,  or  other  service  to  be  rend- 
ered for  the  use  of  the  land,  should  be^ed  and  cer^oi'/ibytbe 
express  contract  of  the  parties.     The  summary  remedy  by  dis- 
tress is  given  to  the  landlord  for  the  non-performance  of  that 
which  the  tenant  expressly  agreed  to  pay,  or  to  render,  fur  the 
use  of  the  land  when  he  was  let  into  the  possession  thereof 
and  not  for  that  which  the  law  would  imply  the  use  of  tht 
land  was  reasonably  worth,  eithcrby  the  custom  of  the ne^ 
borhood,  or  otherwise.     The  2259th  section  of  the  Codede 
clarcs  that  the  landlord  shall  have  power  to  distrain  forreit 
as  soon  as  the  same  is  due,  or  before  due,  if  the  tenant  isseet 
ing  to  remove  his  goods  from  the  premises.     If  the  teniit 
fails  to  pay  the  rent  due  at  any  tune,  the  landlord  may  re-eotar 
immediately  and  dispossess  the  tenant.  The  4010th  sectioBcf 
the  Code  provides  the  manner  in  which  a  distress-^rarraatfa 
rent  due  shall  l)e  taken  out.     But  the  Code  is  silent  as  It 
what  are  the  particular  contracts  under  which  rent  isclaiia^ 
which  the  landlord  may  enforce  by  distress  and  sak  oftb 
tenant's  goods  and  chattels.     The  landlord  has  the  power  ts 
distrain  for  the  non-payment  of  rent,  under  the  Code,  aoJ' 
he  had  the  power  and  authority  to  distrain  for  the  non-pt 
mcnt  of  rent  by  the  common  law,  but  iu  what  cases?  I* 
Code  docs  not  specify,  and  therefore,  we  must  look  to  Ae^ 
mon  law  for  our  guide  iu  that  respect     The  Code  mosti* 
construed  in  the  light  of  the  common  law ;  that  is  tosaji' 
all  cases  where  by  the  common  law  the  landlord  was  aoA^* 
rized  to  distrain  for  the  non-payment  of  rent  due,  he  can* 
the  same  thing  under  the  Code.     The  Code  only  authorise 
the  landlord  to  distrain  for  rent  due,  in  all  cases  when? 
law  he  would  be  entitled  to  distrain  therefor,  andtheoooinioi 
law,  as  we  have  already  shown,  regulates  and  controls  W 
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lestion.  The  Code  furnishes  the  remedy  by  distress-warrant 
r  the  non-payment  of  rent  due^  and  under  certain  circum- 
mces,  when  not  due^  but  when  we  desire  to  ascertain  the 
rticular  state  of  facts  which  will  enable  us  to  employ  that 
nedy^  we  must  look  to  the  common  law  for  instruction, 
d  regulate  our  conduct  by  it.  Take  this  case  and  propound 
e  question,  can  the  plaintiff  distrain  the  defendant's  goods 
d  chattels,  under  the  state  of  facts  contained  in  the  record, 
r  the  non-payment  of  rent  ?  The  Code  will  not  decide  the 
leBtion  by  reference  to  its  provisions,  but  the  common  law 
dear  on  the  point  of  inquiry.  The  Code  intended  to  give 
e  power  and  authority  to  distrain  for  rent  due,  in  all  cases 
here  by  the  common  law  such  proceedings  was  allowed,  and 
!>t  otherwise.  It  is  a  sound  rule  of  construction,  that  when 
statute  makes  use  of  words  the  meaning  of  which  are  known 
>  the  common  law,  the  words  shall  be  understood  in  the 
ime  sense,  and  therefore,  the  words  "distress  for  rent  due," 
t  ''distrain  for  rent  due,"  should  receive  the  same  construo- 
Um  and  interpretation  when  used  in  the  Code,  as  the  same 
lie  understood  and  interpreted  by  tlie  common  law.  In  Cor- 
•dl  vs.  Lamb,  (2d  Co  wen's  Report,  656,)  Wood  worth,  J., 
■H:  "Our  Act  concerning  distresses  does  not  expressly  define 
•hat  shall  constitute  a  rightto  distrain;  it  would  seem,  there- 
of, that  where  there  is  not  a  clause  of  distress,  the  landlord's 
^t  to  this  remedy  cannot  be  more  extensive  than  that  given 
fthe  common  law,  which  is  limited  to  rent  service.^^  Again, 
I*  page  657,  "  the  Act  concerning  distresses  does  not  ex- 
'fiSBly  define  the  cases,  in  which  a  distress  may  he  lawful;  I 
Hak  it,  however,  manifest  from  its  provisions  that  the  com- 
*ii  law  right  was  not  intended  to  be  abolished,  but  preserved 
^fuU force"  Anciently,  the  lord,  the  landlord  as  we  now 
dl  him,  could  enter  upon  the  demised  premises  and  distrain 
*•  tenant's  goods  and  chatties  for  the  non-performance  of  rent 
*Vice  which  the  latter  had  agreed  to  perform  and  render  j 
^  law  allowed  the  landlord  to  be  his  own  avenger  or  to 
Roister  redress  to  himself  for  non-payment  of  rent,  or  other 
ities.  But  as  the  exercise  of  this  right  was  liable  to  great 
i^ti8e  and  oppression,  the  right  to  distrain  has  been  regulated 
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by  laic.  The  4010th  section  of  the  Code  prescribes  the  man- 
uer  ill  which  the  landlord  must  proceed  to  distrain  for  rent 
due,  and  in  all  cases  in  which  he  maj  distrain  for  rait 
due  by  the  conioion  law,  he  may  have  a  distress-^nurut 
therefor  under  the  provisions  of  that  section  of  the  Code,  but 
in  no  other.  The  party  distraining  must  show  the  auHuxrij 
of  law,  upon  a  given  state  of  facts,  which  will  authorize  him 
to  take  out  a  distress-warrant  for  rent  due  and  distrain  the 
alleged  tenant's  property;  otherwise,  he  will  be  a  trespun; 
Kthe  facts  of  the  case  under  ilie  law,  would  not  entitle  bin 
to  distrain  for  rent  alleged  to  be  due,  the  taking  outadi^ 
tress-warrant  therefor  would  not  protect  him.  This  qieedf 
and  harsh  remedy  can  only  oe  employeil  in  such  cases  as  0 
authorized  by  law,  and  it  has  been  already  shown  in  whrf 
cases  the  law  docs,  and  in  what  cases  it  does  ^lot  authorittk 
The  majority  of  the  Court  in  this  case  place  their  judgoMit 
on  the  ground  that  inasmuch  as  there  was  evidence  of  a  cm- 
tom  in  the  neighborhood  to  rent  land  for  one-third  of  tk 
corn  and  one-fourth  of  the  cotton,  to  be  paid  to  the  landkni 
therefore,  there  was  an  implied  agreement  on  the  parted tk 
defendant  to  pay  rent  according  to  that  custom,  and  thattb 
plaintiff,  on  making  oath  of  a  specific  sum  due  for  rent, «> 
entitled  to  have  a  distress-warrant  therefor,  under  the  401flA 
section  of  the  Code.  However  true  this  position  of  the** 
jority  of  the  Court  might  have  been,  as  to  the  implied  liabOi^ 
of  the  defendant  to  pay  what  the  rent  of  the  land  wasrnMi' 
ably  worth  according  to  the  custom  of  the  neighborhood,  had* 
action  been  brought  by  the  plaintiff  for  fA€U««  and  oecvfM'i* 
of  the  land  by  the  defendant,  I  deny,  that  under  thelaV)tb 
plaintiff  was  entitled  to  distrain  the  defendant's  goods  IP 
chattels  for  rent  due  on  this  implied  contract,  and  I  ooatoi 
that  the  affidavit  of  the  plaintiff  as  to  the  specific  sud''| 
under  this  implied  contract,  did  not  alter  or  change  tbek' 
as  to  his  right  to  distrain  the  defendant's  property  M» 
such  implied  contract.  It  might  be  a  sufficient  reply  to  fl* 
assumed  position  of  the  majority  of  the  Court  to  say,  that  W 
authorities  already  cited,  establish  beyond  controversy,  W| 
the  plaintiff  was  not  entitled  to  distrain  for  rent  dueoai 
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ed  contract  of  this  character;  but,  as  was  said  by  Chief 
3e  Tindall,  in  Regnart  vs.  Porter,   "  Before  a  landlord 
into  his  bands  the  speedy  remedy  of  distress,  he  must 
lat  the  amourU  of  rent  to  be  demanded  has  been  settled  with 
rion."     The  amount  of  rent  to  be  demanded  is  not  to  be 
d  by  the  landlord  in  his  affidavit  for  the  distress-waiTantf 
b  mast  be  settled  by  the  rent  contract  between  the  parties , 
wise,  the  affidavit  of  the  landlord  would  regulate  and 
mine  his  right  to  distrain  the  goods  and  chattels  of  the 
idant,  instead  of  the  law  applicable  thereto.     AH  that  can 
id  in  this  case,  is  that  the  defendant  occupied  the  land 
le  consent  of  the  plaintiff,  but  he  never  agreed  to  pay 
one-third  of  the  corn  and  one-fourth  of  the  cotton,  or 
>ther  fixed  and  coixiin  amount  for  the  rent  of  it;  conse- 
tly,  the  alleged  tenant  has  not  committed  any  breach  of 
f  to  the  plaintiff  as  his  landlord  by  the  nou-performance 
ly  rent  contract,  or  for  the  non-performance  of  any  other 
ilated  rent  service  agreed  to  be  paid  or  rendered  on  his 
,  which  would  authorize    the  plaintiff  as  his   landlord 
ar  the  law,  to  distrain  his  goods  and  chattels,  even  if  the 
ion  of  landlord  and  tenant  can,  with  legal  propriety,  be 
to  have  existed  between  the  parties.     The  4005,  4006, 
r,  4008  and  4009th  sections  of  the  Code  relate  only  to  the 
sdy  against  tenants  holding  over,  and  have  no  relation  to 
remedy  by  distress-warrant  for  rent  due.     The  right  of 
landlord  to  distrain  for  rent,  is  based  on  the  fundamental 
dple  of  the  law,  that  there  has  been  a  breach  of  the  ex- 
B  contract  by  the  tenant,  under  the  terms  of  which  he 
let  into  the  possession  of  the  rented  premises,  that  he 
violated  the  terms  of  the  rent  service  which  he  expressly 
iol  to  render  for  tlie  use  of  the  land,  and  therefore,  the 
»  of  that  rent  service  must  be  fixed,  and  certain,  so  that 
Court  may  see  that  there  has  been  such  a  breach  of  that 
ress  contract  on  the  part  of  the  tenant  as  will  entitle  the 
llord  to  distrain  for  the  non-performance  of  the  rent  service 
di  the  tonant  expressly  agreed  to  render  to  him  for  the  use 
\e  rented  premises.    To  entitle  the  landlord  to  distrain  the 
Is  and  chattels  of  the  tenant  for  non-payment  of  rent,  he 
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must  slio\y  that  the  tenant  was  let  into  the  poeseseion  of  the 
rented  premises  under  an  express  contract  to  pay  a  fixed  eer 
tain  sum  of  money  therefor,  or  to  render  some  other  j!ie«{  tnd 
certain  specific  service  for  the  use  thereof,  and  that  the  tenant 
has  failed  or  refused  to  perform  that  express  contrad.   It  is 
in  that  class  of  cases  only,  that  the  landlord  is  entitled  to  the 
speedy  and  harsh  remedy  of  a  distress-wrrrant  for  the  non- 
payment of  rent,  under  the  law.     The   reason  of  the  kw 
which  allows  the  landlord  to  have  the  speeily  and  hanh 
remedy  of  distress  against  his  tenant  for  the  non-payment  of 
rent  is,  that  the  tenant  has  violated  the  express  terms  f^td 
contract  under  which  he  was  let  into  the  possession  of  thl 
land  by  the  landlord;  and  therefore,  the  amount  of  renter 
other  specific  service  which  the  tenant  agreed  to  pay,  or  len- 
der therefor,  must  hQ  fixed  and  certain  to  entitle  the  landkri 
to  distrain.     There  can  be  no  distress  for  rent  claimed  to  b 
due  on  an  uncertain,  implied  contract,  when  the  amonnt  a^ 
tually  due  is  to  be  ascertained  by  the  verdict  of  a  jniy  tf 
implication  of  law,  as  to  what  the  use  of  the  land  is  reasom-  < 
bly  worth  by  the  custom  of  the  neighborhood,  or  othenria 
If  the  teuant  is  let  into  the  possession  of  the  land  witboataaf 
express  contract  as  to  the  payment  of  rent  therefor,  orasiB 
any  certain  specific  service  to  be  rendered  by  him  for  the  OB 
thereof,  the  law  will  raise  an  implied  undertaking  on  his  pert 
to  pay  what  the  use  of  the  land  was  reasonably  worth,  andii 
that  class  of  cases  the  law  affords  the  landlord  a  remedy  If 
an  action  for  use  and  occupation ;  but  he  cannot  have  tb 
summary  remedy  by  distress-warrant  on  an  implied  cotM^ 
raised  by  operation  of  law,  to  collect,  in  that  way,  what  lb 
use  of  the  land  is  reasonably  worth.     The  fact  that  the  IsaJ* 
lord  may  re-enter  immediately  and  dispossess  thetenantifb 
fails  to  pay  the  rent  due  at  any  time,  as  provided  bf  »•; 
2259th  section  of  the  Code,  clearly  contemplates  thsttb 
amount  of  rent  due  should  be  ^ed  and  certain  by  Ai(^ 
tract  of  the  parties;  otherwise  it  would  be  entirely  is* 
power  of  the  landlord  to  judge  for  himself  andssfw 
amount  was  due  on  an  implied  contract  for  rent,  and<ftF*'j 
sess  the  tenant  immediately. 
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this  case  there  was  no  coutract  made  with  the  defend- 
r  payment  of  rent,  no  amount  specified,  nor  anything  said 
payment  of  rent  for  the  use  of  the  land,  and  I  am 
Y  of  opinion,  both  upon  principle  and  authority,  on  the 
dent  of  facts  contained  in  the  record,  that  the  plaintiff 
ot  entitled  to  distrain  the  defendant's  goods  and  chat- 
»r  rent  claimed  by  him  to  be  due  in  his  affidavit  for  a 
B8-warrant.  There  was  no  certain  or  apeeific  rent  ser- 
jgreed  to  be  paid,  or  rendered,  by  the  alleged  tenant,  to 
laintiff,  when  he  was  let  into  the  possession  of  theprem- 
br  the  use  thereof;  and  the  right  of  the  plaintiff  to  dt8- 
for  rent  due,  did  not  ,exist  under  the  law.  The  right 
i  landlord  to  distrain  for  rent  due  under  the  law,  is  con- 
to  reni  service,  and  is  inseparable  from  it,  that  is  to  say, 
sh  certain  rent  service  as  the  tenant  expressly  agreed  to 
>r  render  to  the  landlord,  when  he  was  let  into  the  pos- 
n  of  the  land,  for  the  use  thereof,  and  not  otherwise. 
law  does  not  authorise  the  landlord  to  distrain  for  rent 
led  to  be  due  on  an  implied  contract.  I  am  therefore  of 
pinion  that  the  judgment  of  the  Court  below,  should  be 
sed. 


*TBR  8.  Frain,  plaintiff  in  error,  vs.   the  State  of 
Georgia,  defendant  in  error. 

oogli  the  verdict  be  right  under  the  evidence,  if  the  Court  improp- 
'  refused  a  continuance,  and  admitted  illegal  evidence  against  the 
used,  a  new  trial  will  be  granted.    (R.) 

16  bad  count  in  an  indictment  is  no  ground  for  arrest  of  judgment : 
verdict  is  to  be  presumed  to  have  been  found  upon  the  good 
iBt    (R.) 

hen  one  charged  with  larceny  was  threatened  by  the  owner  of  the 
ids  to  be  ' 'prosecuted  for  damages/'  and  solicited  to  settle,  and  he 
lied  that  he  would  pay  fifty  dollars  if  it  could  be  settled :  Hdd, 
^  this  was  not  admissible  to  show  the  guilt  of  the  defendant  on  an 
letment  for  the  larceny,  the  confession,  if  such  it  was,  having  been 
^6  under  the  hope  of  a  settlement. 

Vol.  XL— 34. 
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4.  If  a  prisoner  is  forced  to  trial  when  too  sick  to  have  use  of  his  bi 
ties,  a  new  trial  will  be  granted.     (R.) 

().  It  is  error  in  the  Court,  in  a  criminal  case,  to  refuse  to  permit Utt 
fendant,  on  a  motion  to  continue,  to  be  sworn,  to  prove  thatiinti 
has  been  subpoenaed,  on  the  ground  that  the  Court,  from  whit 
transpired  in  its  presence,  could  not  believe  him  on  his  oath. 

C.  The  certificate  of  a  physician  is  not  good  evidence  of  a  hcintm 
to  be  proven.     (R.) 

Criminal  Law.     Continuance.     Confessions,  etc   Be 
Judge  SxEAD.     City  Court  of  Augusta.     May  Term,  li 

Frain  was  indicted  in  said  Court  for  larceny  of  a  ball 
cotton.  lie  was  absent.  His  counsel  moved  to  postf 
the  trial  for  that  day,  because  of  Frain's  sickness.  T 
I)roduced  a  certificate  of  a  physician  that  Frain  was  suffer 
from  a  severe  contused  wound  of  the  left  side,  affecting 
eighth  and  ninth  ribs,  and  was  thereby  ^'indisposed  froB 
tending  to  his  duties  in  Court/'  and  they  showed,  by  a  i 
ness,  that  a  few  days  before  that  Frain  was  at  a  tire  and 
a  fall  from  a  fence,  and  thus  injured  his  side.  A  wito 
who  had  been  summoned  by  Frain,  was  called  and  dMi 
appear.  The  Judge  fined  him  for  non-appearnnoe.  Sal 
quently  the  witness  was  found,  and  gave  as  his  reasoD 
noH-appearancc,  that  Frain  had  told  him  that  his  case  iRX 
not  be  tried,  and  to  go  home  and  attend  to  his  business.  T 
excited  the  suspicions  of  the  Judge  and  he  requested  a  pi 
sician,  who  was  of  the  jury,  to  go  with  a  bailiff  and  exau 
Frain,  and  ordered  that,  if  he  thought  him  in  condition 
come,  the  bailiff  should  bring  him  into  CourL  Th^tn 
and  brought  Frain,  and  this  piiysician  reported  that  bete 
Frain  in  bed  with  a  wound  on  his  side,  but  did  notooosi 
^/w^sufficienttokeephimfrom  Court;  thatFrain'snerw9*« 
unstrung,  but  that  he  thought  that  was  the  effect  of  li?* 
Frain's  counsel  further  produced  a  certificate  of  a  third  n 
sician  of  the  sickness  of  a  witness  in  behalf  of  Frain,  ■ 
stated  what  they  expected  to  prove  by  said  witness.  B* 
that  Frain  bought  the  cotton  from  a  negro,  etc  Thqr W 
the  Solicitor  General  to  admit  what  this  witness  would  W 
to ;  he  said  he  would,  if  they  could  show  that  the  ffitt* 
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d  been  subpoenaed.  They  proved  by  the  sheriff  that  he 
t  a  subpcena  for  the  witness  and  handed  it  to  Frain  and  of- 
ed  to  swear  Frain  as  to  the  fact  of  his  handing  the  sub- 
ma  to  the  witness.  This  was  objected  to.  The  Court  asked 
aember  of  the  bar  for  his  opinion.  He  said  the  Court  should 
ow  Frain  to  be  examined,  but  that  lie  ought  to  be  satis- 
d  as  to  the  bona  fidea,  etc,,  of  his  statements.  Thereupon 
e  Judge  declared  that  Frain's  conduct  had  been  such  as  to 
Bcredit  him,  that  he  had  pretended  to  be  sick  to  avoid  a  trial 
id  that  the  Court  had  to  send  a  doctor  after  him  with  an 
Beer,  and  that,  therefore,  he  would  not  hear  him  testify  as  to 
lid  service  of  the  subpcena,  and  he  ordered  the  trial  to  pro- 
sed. All  this  occurred  in  presence  of  the  jurymen. 
After  examining  one  witness  (Young)  the  Solicitor  ex- 
flined  the  owner  of  the  cotton.  He  testified,  among  other 
kbgs,  ''I  went  to  Frain's  store  and  said  I  did  not  want  the 
jPKible  of  coming  to  Augusta,  that  I  intended  to  prosecute 
|bi  for  damages,  and  told  him  I  preferred  to  settle.  I  re- 
tted to  a  civil  suit,  not  to  a  criminal  suit.  I  don't  remem- 
Irtfae  amount  I  agreed  to  take.  I  meant  to  com^)romise  a 
M  suit,  but  I  did  not  intend  to  compromise  a  criminal  suit; 
imdant  then  said  he  would  rather  give  $50  00  or  $75  00, 
iPa  have  the  trouble  of  it,  if  the  whole  thing  was  settled." 
Kb  evidence  was  objected  to  but  the  objection  was  over- 

jThe  indictment  was  as  follows :  ^*  State  of  Georgia.    City 
;asta.     The  Grand  Jurors,  chosen,  selected  and  sworn 
le  city  of  Augusta,  to- wit :     *        *         *         *        *^ 
name  and  behalf  of  the  citizens  of  Georgia,  charge 
aocQse  Walter  S.  Frain,  of  the  city  and  State  aforesaid, 
the  offense  of  simple  larceny.     For  that  the  said  Walter 
lin.  did  in  the  city  of  Augusta  and  the  State  aforesaid, 
15th  day  of  February,  1869,  with  force  and  arms  one 
bale  of  cotton,  marked  thus:  T  Y,  of  the  value  of 
00,  and  of  the  personal  goods  and  chattels  of  one 
IToang,  then  and  there  being  found,  then  and  there 
igfully  and  fraudulently  take  and  carry  away  with 
^the  same  to  steal,  contrary,  etc. 
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And  the  Grand  Jurors  aforesaid,  further  charge  and  ac- 
cuse the  said  Walter  S.  Frain  with  the  offense  of  acoeaamj 
after  the  fact.  For  that  on  the  15th  day  of  February,  1869, 
Jordan  Williams  and  Albert  Smithy  with  force  and  anns,  i 
certain  bale  of  cotton"  (described  fully  as  in  the  first  coont) 
"fraudulently  and  wrongfully  take  and  carry  fLwnj,  iritk 
intent  to  steal  the  same.  And  the  said  Walter  S.  Frain  did, 
on  the  15th  day  of  February,  1869,  receive  said  bale  of  cot- 
ton, knowing  the  same  to  have  been  stolen,  contrary ,"  etc. 

Defendant's  counsel  requested  the  Court  to  give  the  fblloi- 
ing  charges  :    1st.  "In  an  indictment  time  and  place  are  mi- 
terial  allegations,  and  the  omission  of  either  is  not  a  niitte 
of  form  and  is  not  cured  by  pleading  on  the  part  of  defend- 
ant; tliat  the  time,  place  and  value  of  the  property  isputof 
the  substance ;  that  these  allegations  are  material  and  mnstki 
proved.     2d.  That  each  count  in  the  indictment  mast  be  per- 
fect in  itself,  and  if  one  count  alledges  the  place  where  A> 
offense  was  committed,  and  the  other  does  not,  the  juiybi 
no  right  to  look  to  the  first  count  to  cure  the  defect  in  Ai 
second."    The  Court  gave  the  first  request,  with  this  addite 
"It  is  sufficient,  if  time,  place  and  value  can  begatberedfioi 
the  whole  indictment  and  evidence.'^     He  refused  theseixMi 
request,  stating  to  the  jury  that  they  "could  lookintofc 
whole  indictment,  and  if  they  were  satisfied  there  was  eoonp 
with  the  evidence  adduced  to  convince  them  of  the  gflift" 
the  prisoner,  they  could  so  find."     Their  verdict  was :  '*• 
the  jury  find  the  defendant  guilty  generally." 

Frain's  counsel  moved  an  arrest  of  judgment,  opontk 
ground  that  the  indictment  had  no  such  averment  of  pto'  |. 
to  give  jurisdiction  to  the  City  Court  of  Augusta.  TheOfl** 
overruled  the  motion.  Thereupon  counsel  for  Fnun  mfl** 
for  a  new  trial,  upon  the  grounds  that  the  Court  erred  ioi^ 
fusing  said  continuance,  in  refusing  to  let  Frain  testify  ^wh 
subpoenaing  said  witness ;  because  said  evidence  of  Tof 
was  inadmissible,  because  the  verdict  was  contrary  to  tbe^ 
dence,  because  said  proceedings  and  remarks  by  the  JoVll 
were  such  as  to  prejudice  the  jury  against  Frain.  Witk"*] 
last  ground  was  evidence  to  show  that  the  witness  who  •• 
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fid  was  told  by  Frain,  at  the  term  before,  not  to  attend  that 
m,  because  the  case  had  been  continued,  that  that  was  true, 
1  that  Frain  never  told  him  not  to  attend  the  term  at 
ich  this  trial  was  had.  There  were  other  grounds  touch- 
f  the  charge  of  the  Court,  and  as  to  newly  discovered  evi- 
K5e,  but  they  were  not  passed  upon  by  this  Court.  The 
dge  refused  a  new  trial,  and  error  is  assigned  upon  hisfail- 
)  to  arrest  the  judgment,  and  his  refusal  of  a  new  trial,  up- 
the  grounds  aforesaid. 

McLaws  &  Ganahl,  for  plaintiff  in  error,  cited  as  to  the 
rest  of  judgment :  Revised  Code,  section  4536,  as  to  the 
Qtinuance:  9th  6a.  R.,  375;  14th,  24 ;  5th,  54;  as  to  the 
iplied  confession  :  Rev.  Code,  sec.  3740. 

Pbeboott,  Solicitor  General,  for  the  State,  replied,  the  in- 
ctment  was  good,  under  section  4535,  Rev.  Code ;  a  good 
ont  may  supply  defects  of  an  imperfect  coupt :  Regina  vs. 
Werton,  16  British  Cr.  Cases,  333 ;  upon  a  general  ver- 
6t,  presumption  is  that  it  was  on  the  good  count :  10th  Gra. 
}  48 ;  the  objections  to  the  indictment  came  too  late :  7th 
L  R.,  Studstiirs  case,  34th  Ga.  R.,  108. 

McCay,  J. 

1.  It  is  with  much  reluctance  we  reverse  the  judgment  of 
)  Court  below  in  this  case.  We  have  no  complaint  with 
I  verdict  of  the  jury;  on  the  contrary,  we  think  it  proper 
>ugh  under  the  facts  as  they  were  presented. 

2.  We  think,  too,  that  the  motion  in  arrest  of  judgment 
8  properly  overruled.  The  verdict  of  "guilty  generally" 
Only  in  accordance  with  the  usual  instruction  -given  to  the 
y  in  cases  where  in  one  count  there  is  a  charge  of  an 
biae^  and  in  another  count  a  charge  of  a  lower  grade  of 
I  same  o£fense.     Receiving  stolen  goods,  knowing  them  to 

stolen,  makes  the  receiver  accessory  afler  the  fact  to  the 
rfl :  Code,  section  4420.  A  verdict  of  guilty  generally, 
lyicts  the  accused  of  the  principal  offense.  This  Court  has 
dj  that  afler  verdict,  one  bad  count  in  an  indictment  is  no 
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ground  for  a  motion  in  arrest  of  judgment.  The  verdict  will 
be  presumed  to  have  been  found  on  the  good  count:  Uth 
Ga.  02;  12th  Ga.  393. 

3.  We  think,  however,  that  the  testimony  of  the  witness 
Young,  was  improperly  admitted.  Even  in  a  civil  case  it 
was  inadmissible,  because  evidently  and  in  the  terms,  thelu- 
guage  of  the  accused  was  used  by  way  of  an  offer  to  coa- 
promise  the  claim  of  the  witness  upon  him  for  damages,  aoi 
by  the  Code,  section  3736,  it  was  inadmissible.  As  a  confo* 
sion,  it  is  inadmissible,  because  made  under  the  influenceof 
a  promise  to  settle.  It  is  clearly  within  the  rule  of  sectioB 
3740,  of  the  Code,  excluding  admissions  made  under  the 
influence  of  fear  or  hope  of  reward. 

4.  We  are  further  of  opinion,  that  this  defendant  did  trt 
have  a  fair  trial.  The  action  of  the  Court  in  dragging  hi* 
from  his  bed  and  forcing  him  to  trial,  in  the  condition Ii0 
was  in,  was  not  only  harsh,  but  unauthorized.  Howe?ff 
bad  a  man  may  be,  he  is  entitled,  when  put  upon  his  trill 
for  a  crime,  to  the  full  use  of  his  faculties.  From  alltbi 
evidence  it  is  apparent  that  this  man  ought,  during  the  triil| 
to  have  been  in  bed,  and  it  was  not  only  unjust  to  him,  W 
unjust  to  the  public  justice  of  the  country,  to  put  himup* 
his  trial  under  the  circumstances. 

5.  Clearly,  the  prisoner  may,  in  a  showing  for  contiBi" 
ance,  state,  under  his  oath,  that  a  witness  has  been  sobp«" 
naed.  It  is  a  necessary  part  of  the  showing  for  a  condBi" 
ance  which  the  rules  of  Court  require  to  be  under  the  » 
of  the  defendant:  Rules  of  Court,  36.  He  does  not* 
this  as  a  witness  before  the  jury.  It  is  for  the  Court  ata^ 
and  has  always  been  allowed.  How  much  credit  is  to" 
given  to  it  depends  upon  circumstances,  and  it  was  error* 
the  Court  to  refuse  to  hear  him.  Infamy  is  now  nogroio" 
of  incompetency  :  Act  of  1865  and  1866.  Perhaps  hsdth 
Court  heard  his  story  it  would  have  carried  conviction  vita 
it,  in  spite  of  the  bad  opinion  the  Court  had,  perhaps  jnstlfi 
of  the  teller  of  it. 

6.  We  do  not  think  a   physician's  "certificate"  pwp* 
evidence  before  a  Court  of  a  fact  required  to  be  proven,*" 
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/  Dothing,  therefore,  about  the  effect  of  it.  These  cer- 
es were,  a  few  years  ago,  very  useful  documents  to  sick 
rs,  but  it  is  not  proper  to  receive  them  as  evidence  in 
3urt-house. 


'.   Burke  d    aL,  plaintiff  in   error,  vs,  Robert  S. 
Anderson,  defendant  in  error. 

the  exercise  of  its  jurisdiction  to  correct  mistakes,  equity  will 
t  relief  between  the  original  parties  and  their  privies  in  estate  or 
kw,  except  as  against  bona  fide  purchasers  without  notice,  and  a 
DQent  creditor  does  not,  for  this  purpose,  occupy  the  position  of 

a  purchaser. 

tions  1947  and  1948  of  our  Code  regulating  the  rights  of  liens  ex- 
g  by  operation  of  law  against  unrecorded  or  defectively  recorded 
igages,  does  not  change  the  rule  in  equity  as  to  the  mistakes  in  the 
uments  themselves.  Such  mistakes  arc  still  relievable  except  as 
ast  bonafide  purchasers  without  notice. 

judgment  of  a  Chancellor  below  refusing  to  dissolve  an  injunction 
not  be  disturbed  by  this  Court,  except  in  a  clear  case  of  manifest 
itice. 

uity  pleading.  Mistake.  Before  Judge  Alexander. 
ki  Superior  Court.     October  term,  1869. 

ion  Merritt  has  lived  very  many  years  on  a  certain 
ition  in  said  county,  one  undivided  half  of  which  was 
1  by  him  and  the  other  half  by  his  son-in-law,  Ruel 
nderson.  On  the  2d  of  January,  18G8,  in  considera- 
hat  Frisbee  &  Roberts,  of  Xew  York,  had  advanced  to 
tt  $5000  00  to  enable  him  to  carry  on  his  farming  oper- 
i  during  18G8,  Merritt  gave  them  his  note  therefor,  and 
urity  for  such  advance,  in  the  same  paper,  a  lien  upon 
op  to  be  raised  on  said  plantation  in  1868,  and  a  mort- 
3n  land  described  therein  as  follows:  "My  said  half 
ition  consisting  of  one  thousand  acres  lying  in  the 
I  district  and  county  of  Pulaski  in  said  State."  This 
was  duly  recorded.     In  October,  1868,  Ruel  W.  An- 
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rlerson  told  Robert  S.  Anderson^  who  was  his  fiUber|tbat 
Frisbce  &  Roberts  were  willing  Uy  take  $4000  00  fiir  aid 
claim  and  advised  Robert  S.  to  buy  it.  They  went  to  Hiw- 
kinsville  where  Roberts  was^  and  found  him  willing  to  tab 
the  8-1000  00  for  the  claim,  but  in  too  great  haste  to  titof,  m 
his  train  had  arrived.  Roberts,  however,  produced  the  noli 
and  mortgage.  Robert  S.  Anderson  saw  only  the  htA  of 
the  mortgage  and  agreed  that  his  son,  Ruel  W.,  shoald  p 
with  Roberts  to  Macon,  and,  if  he  could  get  a  good  tranifir, 
should  there  pay  Roberts  the  $4000  00  and  take  the  transfir. 
His  son  went,  read  over  the  mortgage  carefully,  and  belier- 
ing  the  description  was  all  right,  paid  the  $4000  00  and  took 
the  transfer. 

Afterwards  the  undivided  half  of  the  plantation  oocopiri 
by  said  Merritt  and  said  Ruel  W.  was  levied  on  by  a  en*' 
mon  law  fi.  fa.,  and  the  levy  decribed  it  as  being  in  A> 
twelfth  district  of  said  county. 

Knowing  Merritt  so  long  as  a  good  business  man  audi 
person  of  integrity,  and  having  been  told  by  said  Bnel  T.f 
even  before  he  bought  said  mortgage,  etc.,  that  Meirittbi 
mortgaged  his  half  of  their  plantation  to  Frisbee  &  Boboi^ 
and  knowing  that  Merritt  owned  no  other  land  in  vi 
county,  Robert  S.  Anderson  took  it  for  granted  that  tk 
plantation  was  correctly  described  in  said  mortgage.  Aid 
on  the  day  of  sale  under  said^.  /a.  his  attorney  gavepnlA 
notice  that  the  land  levied  on  was  subject  to  said  mor^i^ 
etc.,  and  that  said  mortgage,  etc.,  belonged  to  said  BolMtt& 
Anderson.  Burke  began  bidding  for  it,  and  then  the  iMp- 
ney  went  to  him  and  told  him  personally  that  the  land  hif 
sold  was  subject  to  said  mortgage,  etc.,  and  showed  himtb 
paper.  Burke  replied  that  it  was  but  a  crop  lien  and ct*" 
tinned  to  bid.  But  others  would  not  bid,  and  sosaidotf* 
half  of  said  plantation  was  knocked  off  to  Burke  at  $500  (A 
when  it  was  worth  from  $3,500  00  to  $4,000  00,  TheaW 
ber  of  the  district  was  not  then  noticed,  but  aflervtfB 
Robert  S.  Anderson  found  that  the  plantation  was  io  A> 
twelfth  district,  and  that  the  mortgage  described  it  asinlh 
fourth  district. 
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The  sheriff  having  not  yet  made  Burke  a  deed,  Robert  S. 
knderson  filed  his  bill^  stating  that  Merritt  was  then  in 
ilontana  Territory^  and  Frisbee  &  Roberts  were  in  New 
fork,  but  that  he  verily  believed  that  Merritt,  who  drew 
lie  instrumenty  and  Frisbee  &  Roberts  believed  said  mort- 
gage, etc,  did  cover  Merritt's  land,  and  intended  it  should. 
Hid  that  putting  fourth  district  instead  of  twelfth  district, 
W9B  a  mistake  by  Merritt.  Though  Burke  had  no  deed  to 
the  land,  he  had  petitioned  for  a  partition  of  it  by  the  Court 
tben  sitting.  With  these  averments  in  his  bill  and  amended 
bQl  against  Merritt,  Burke  and  the  sheriff  and  his  deputy, 
^  prayed  injunction  against  Burke's  taking  a  deed  to  said 
had,  that  said  sheriff's  sale  be  set  aside  and  that  said  instru- 
IMDt  be  reformed  so  as  to  put  "twelfth"  in  lieu  of  "fourth" 
iMbre  the  word  "district."  The  date  of  the  judgment,  etc., 
A  act  appear.     The  Court  granted  the  injunction. 

Defendants'  solicitors  moved  to  dissolve  the  injunction  and 
pKmias  the  bill  because  the  injunction  was  improvidently 

Cited ;  because  there  was  no  equity  in  the  bill ;  because 
plaintiff  in  said  Ji.  fa.  is  not  a  party  to  the  bill ;  because 
PB^yo.  and  date  of  the  judgement  are  not  averred ;  because 
b  each  mistake  as  will  affect  Burke  is  distinctly  charged, 
pr  ]R  there  any  charge  of  notice  to  Burke  of  such  mistake 
be  bought ;  because  neither  said  pretended  crop  lien 
id  pretended  mortgage  is  valid  as  a  crop  lien  or  as  a 

|BKe« 

^be  Chancellor  overruled  the  demurrer  and  that  is  as- 
as  error. 

rsELL  &  Hansei^l,  S.  Hall,  C.  C.  Kibbee,  plain- 
in  error,  cited  Ligon,  adm'r.,  vs.  Rogers,  12th  Ga.  R., 
Wall  et  al.,  vs.  Arrington,  13th  Ga.  R.,  88 ;  Shepherd, 
r.!  vs.  Burkhalter,  lb.,  443 ;  Irwin's  Code,  sees.  3062, 
,  3071 ;  as  to  the  mistake :  Wyche  vs.  Green,  32  Gra. 
jdie  instrument  is  only  a  factors  lien  and  not  a  mortgage, 
1977,  1968,  1969. 

&  Akdebson,  Pate  &  Ryan,  for  defendant,  says 
was  properly  charged :  Irwin's  Code,  sec.  3062 ; 
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1st  Story's  Eq.  Jur.,  sec.  162;  it  was  a  mutual  mistake, 26tli 
6a.  R.,  415;  mistakes  will  be  corrected  as  against  jad^ 
ment  creditors  after  the  execution  of  the  instrument  witboak 
regard  to  notice,  13th  Ga.  R.,  88  ;  Irwin's  Code,  sec.  3064; 
17th  Ala.  R.,  557;  18th  Ala.  R.,  682;  33d  Maine  E.,222; 
3d  S.  &  M.,  67, 

McCay,  J. 

1.  Where  there  is  in  fact  a  sale  or  mortgage  of  propei^, 
by  one  man  to  another,  and,  by  a  mistake  in  the  execatioDrf 
the  conveyance,  the  true  intention  or  contract  of  the  partifli^ 
is  not  expressed,  it  is  a  common  and  very  ancient  jariddicdv 
of  Courts  of  Equity  to  correct  the  mistake,  to  cause  the  ■* 
strument  to  speak  the  facts,  and  to  put  the  parties,  as  toai 
other,  in  the  true  position  in  which  they  thought  the7iiii.j 
placed  themselves.  Nor  is  this  relief  confined  to  theorigurf 
parties,  but  will  be  extended,  both  for  and  against  their  pt 
vies,  in  estate  and  in  law:  1  Ves.,  314;  8  Wheat, 2Uj 
Hayne's  Outlines  of  Equity,  132  and  133;  1  Ves.,  614;  I 
Atk.,  188 ;  Rev.  Code,  sec.  3050.  This  is  the  general  nH 
but  the  Court  will  not,  to  cure  one  wrong,  do  another,  9si^ 
the  right  of  a  bona  fide  purchaser,  without  notice,  willbeii" 
terfcred  with  by  the  correction  of  the  mistake,  the  rdirfi» 
not  be  granted :  Robert's  Equity,  73 ;  1  Story  on  £,  >& 
108 ;  Rev.  Code,  sec.  3064. 

A  bona  fide  purchaser,  without  notice,  is  the  only  ex«f 
tion  to  the  rule.     It  extends  to  the  parties  and  all  [ffivi^i 
estate  and  in  law,  with  that  single  exception :  Irwin's  ScVi 
Code,  sec.  3064. 

A  judgment  creditor  is  undoubtedly  a  privy.  His  oolrl 
right  to  any  interference,  turns  in  his  connection  with  oaerf 
the  parties.  He  claims  under  him,  and  as  a  general  role  hi 
only  such  rights  as  belong  to  the  debtor.  His  lien  isonttaj 
property  of  the  debtor,  such  property  as  really  beloi^  *•. 
him,  and  not  to  such  as  he  only  seems  to  have.  He  oanp*"! 
sue  his  rights,  in  spite  of  mere  nominal  titles  in  other  part*M-: 
jFic  can  go  beneath  the  surface  and  subject  tohisdeb^* 
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lity,  even  the  equitable  rights  of  his  debtor.  But  he  may 
o  be  met  by  equities  of  other  persons.  For  whilst  it  is  the 
licy  of  the  law  to  subject  fully  the  assets  of  a  debtor  to 
)  discharge  of  his  debts,  it  is  not  the  policy  of  the  law  to 
this  with  property  that  only  nominally  belongs  to  him, 
real  equitable  ownership  resting  in  others. 
A  bona  fide  purchaser  is  protected,  because  his  purchase  is 
Km  the  faith  of  the  apparent  rights  of  the  seller.  He  has 
ted,  paid  out  his  money,  upon  the  apparent  facts  of  the 
ie,  as  the  parties  have  allowed  them  to  exist.  It  is  timr 
■S  if  the  paper^  do  not  speak  the  truth,  and  it  is  unjust 
at  their  mistake  should  be  cured  to  his  injury,  who  has  been 
Med  by  their  failure  to  attend  carefully  to  their  own  busi- 
M.  A  judgment  creditor  does  not  stand  in  this  position. 
b  lien  does  not  exist  by  contract.  He  did  not  advance  his 
taoey  to  gel  his  lien.  That  is  an  incident  attached  by  law  to 
kjudgment.  By  the  contract  he  acquired  no  lien.  It  cannot, 
ivefbre,  be  said  that  the  right  he  now  sets  up  is  the  right 
^hpurchaser  of  property  acquired  in  good  faith,  in  ignor- 
^  of  this  mistake,  for  a  consideration  which  he  would  not 
t*e  advanced  had  the  mistake  never  occurred.  It  may,  it  is 
IQ^  be  said  that  perhaps  he  would  not  have  given  the  credit 
9  the  true  state  of  the  case  been  put  in  the  mortgage.  That 
}f  be  irue^  but  he  got  no  lien  at  all  by  his  original  contract, 
t  the  setting  up  of  the  rights  of  the  mortgagee,  does  not 
9e  away  any  right  which  this  creditor  acquired  by  his  con- 
tti.  His  right  in  this  specific  property  comes  from  his 
jl^ent,  the  law  gives  it  to  him,  to-wit:  a  lien  on  theprop- 
i^of  the  defendant.  Not,  as  we  have  said,  upon  property 
jl^hich  the  defendant  has  simply  the  legal  title;  his  lien  is 

!  a  general  rule,  upon  property  to  which  the  defend- 

a  clear  equitable  title,  and  it  does  not  extend  to  prop- 
rwben  the  equitable  title  is  in  a  third  person,  though  the 
title  may  be  in  the  defendant. 
I;  other  words,  the  law  subjects  to  a  judgment  all  prop- 

kt  is  really  the  property  of  the  debtor,  but  if  the 
de  title  be  in  a  third  person,  the  general  rule  is  that 

[itor  cannot  follow  it,  even  though  the  legal  title  be 
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in  the  debtor^  unless  there  be  some  apecifie  right  aoqnired  in 
the  property,  by  the  creditor,  under  his  eorUraotj  made  in  ig" 
norance  of  the  equitable  right  of  the  third  person.  In  sadi 
a  case  he  stands  upon  the  footing  of  a  purchaser,  and  hastiM 
rights  of  one. 

But  a  judgment  creditor  is  not  a  purchaser  o{  his  lien.  He 
did  not  get  it  by  his  contract.  He  did  not  advance  his  moaef 
to  get  it.  He  got,  by  the  contract,  no  interest  in  the  prop- 
erty :  1  Story  on  Equity,  section  410,  note.  See,  idso^  1 
Story  on  Equity,  section  416  ;  Brace  vs.  Duchess  of  Mut 
borough ;  2d  Peere  Williams  491 ;  Anon.  2d  Ves.  Jr.,  6fll 
His  lien  depends  upon  and  dates  from  his  judgment,  and 
that  gives  him,  not  any  specific  right  in  any  specific  pn^ 
erty,  but  a  general  lien  on  all  property,  in  fad  belonging H 
the  defendant. 

2.  It  is  contended,  however,  that  our  Code,  section  iMIf  i 
which  requires  mortgages  to  be  recorded  in  a  specified  tnnlj 
and  manner,  and  which  declares  that  the  lien  of  morigiptj 
not  so  recorded,  or  recorded  improperly,  shall  yield  to 
created  by  operation  of  law,  or  to  bona  Jide  purchasers^ 
out  notice,  is  inconsistent  with  the  rule  thus  laid  down, 
being  a  statutory  regulation,  repeals  it.     It  will  be  m 
that  this  is  not  a  general  rule  applicable  to  all  equities 
may  exist,  in  opposition  to  the  apparent  rights  as  theji 
pear  upon  the  record.     Ordinary  equities,  existing  in 
parties,  are  not  by  this  Act  provided  for.     Nor  will  it 
contended  that  as  a  general  rule,  liens  of  judgments  are 
against  all  equities.     This  Act  provides  for  the  singled 
an  unrecorded,  or  defectively  recorded,  mortgage.    In 
cases,  it  is  provided  that  a  lien,  cast  by  operation  of 
shall  be  preferred  to  the  mortgage,  even  though  the 
had  notice.     This  is  perhaps  the  effect  of  the  statute. 

The  law  makes  it  the  duty  of  a  mortgagee  to  record 
mortgage,  and  if  he  fails,  it  puts  the  penalty  upon  him 
as  to  such  liens  as  are  cast  upon  the  property  by  operationi 
law,  he  shall  be  postponed.     If  the  mortgagee  has  fiuledl 
record,  it  is  a  piece  of  gross  negligence,  which  he  ought 
suffer  for.     If  the  record  is  defective,  if  the  Clerk  is  at 
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he  mortgagee  has  hb  remedy  against  him.  At  any  rate  it  is 
he  positive  provision  of  the  statute^  that  a  failure  to  record 
or  A  defective  record,  is  not  good  against  a  judgment.  Notice 
m  nothing  to  do  with  it^  since  the  judgment  was  not  taken 
lecanse  there  was  no  notice.  It  is  simply  a  regulation  of  law^ 
^viding  for  the  priority,  of  one  lien  over  another,  under  cer- 
tUD  prescribed  and  definite  circumstances.  But  it  extends  only 
\o  ihe  case  mentioned  in  the  statute,  to-wit :  the  case  of  an  un- 
noorded  or  defectively  recorded,  mortgage.  It  does  not  extend 
to  equitable  rights  generally.  They  still  stand  upon  the  footing 
|hat  they  are  good  against  the  parties  and  their  privies,  ex- 
(faglt  only  in  the  case  of  a  bona  fide  purchaser,  without  notice. 
«.  We  are  not  prepared,  therefore,  to  extend  this  provision  of 
|l^  Code  further  than  its  terms  require,  to-wit :  when  the 
ies  have  failed  to  have  their  mortgage  recorded,  as  the 
ite  requires,  a  judgment,  obtained  before  the  recording^ 
II  have  priority. 

Other  equitable  rights  which  one  party  has  in  the  property 
another^  stand,  as  to  judgments,  on  the  same  footing  as 
did  at  common  law.     The  rights  to  have  a  plain  mis- 
corrected,  is  a  well  settled  right,  and  it  extends  by  ex- 
words  of  the  Code  to  parties  and  privies,  and  to  this 
is  no  exception,  save  the  case  of  a  bona  fide  purchaser, 
loat  notice,  that  is  one  who  without  notice  of  the  equity, 
[Hires  a  right  in  ihe  property^  by  the  advance  of  his  con- 
ktion. 

The  judgment  of  a  Chancellor  below,  refusing  to  dis- 
an  injunction,  will  not  be  disturbed  by  this  Court,  ex- 
in  a  clear  case  of  manifest  injustice. 
lodgment  a£Grroed. 


642         SUPREME  COURT  OF  GEORGIA. 


Jones  r^.  Boone. 


J.  M.  Jones,  trustee,  plaintiff  in  error,  vs.  S.  S.  Boo5E; 

admiuistrator,  defendant  in  error. 

1.  The  record  reached  this  Court  after  return  day  for  the  June  tenD,iii4 
was  eutered  upon  the  docket  of  that  term.  The  Court  ordered  h 
stricken  and  entered  for  December  term  following.     (R.) 

2.  The  bill  of  exceptions  was  not  certified  and  sent  up  to  this  Cout  is 
accordance  with  law  and  rules  of  Court,  and  was,  therefore,  db* 
missed.     (R.) 

(McCay,  J.,  having  been  of  counsel  for  Boone,  did  not  pre<idej 

Motion  for  new  trial  from  Sumter  county. 

1.  This  cause  was  entered  upon  the  docket  of  Juneten% 
1869.  When  it  was  called,  Mr,  Hawkins  moved  to  disauB 
the  writ  of  error  because  the  bill  of  exceptions  was  nrttfj 
file<l  in  the  ofHce  of  the  Clerk  of  this  Court.  It  appe&ni|j 
that  it  did  not  reach  the  office  of  the  Clerk  of  thisCortJ 
twenty  days  before  June  term,  1869,  the  Court  ordaed 
it  be  stricken  from  the  docket  of  June  term  1869,  aodbj 
docketed  for  December  term  1869,  subject  to  the  motiotHj 
dismiss  the  writ  of  error. 

2.  At  December  term,  1869,  Mr.  Hawkins  renewed  tbj 
motion  to  dismiss  on  said  ground,  and  upon  the  ground 
but  for  the  fault  of  counsel  for  defendant  the  papers 
have  reached  the  office  of  the  Clerk  of  this  Court  in  limei 
June  term,  1869,  to  which  they  were  properly  retui 

In  support  of  the  first  point,  he  stated  substanti&llji 
counsel  liad  agreed  upon  a  bill  of  exceptions  and  to 
the  Judges  certificate,  and  that  the  Clerk  below  sentnp 
agreed  bill  of  exceptions  attached  to  the  inside  of  the 
to  this  Court,  and  that  after  said  papers  were  filed  in 
Clerk's  office  pf  this  Court,  said  agreed  bill  of  exceptions^ 
detached  from  the  record,  and  the  certified  bill  of  exce| 
there,  witli  the  record,  was  substituted  for  it,  and  this 
out  permission  of  the  Court  or  the  knowledge  of  couweli 
defendant  in  error.     The  Clerk  of  this  Court  had  pnfc 
entry  of  filing  in  this  office  upon  the  outside  leaf  of  the 
age  which  was  part  of  the  record^  and  therefore  could  imAI 
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ether  said  substitution  had  been  made;  but  Mr.  Hawkins 
i  he  was  prepared  to  prove  it  if  it  was  denied. 
[n  support  of  the  other  ground  Mr.  Hawkins  submitted  a 
tificate  of  the  Clerk  below  to  the  following  eflfect :  The 
arty  at  which  said  trial  was  had^  adjourned  on  the  23d  of 
»ril,  1869.  On  the  27th  or  28th  of  April,  1869,  Mr.  Hill, 
iDsel  for  plaintiff  in  error,  handed  him  a  copy  of  the  bill 
exceptions  and  requested  him  to  make  out  the  record  and 
td  it,  attached  to  said  copy,  to  Mr.  Hill,  at  Macon,  and 
laltaneously  left  with  him  the  original  bill  of  exceptions 
i  requested  him  to  leave  it  at  the  Judge's^  residence  (the 
dge  being  absent)  for  the  Judge's  certificate,  which  the 
»k  did  that  afternoon.  Mr.  Hill  further  requested  himto 
idve  from  the  Judge  said  bill  of  exceptions  as  soon  as  cer- 
ed  by  the  Judge,  certify  it  to  be  the  original  and  to  for- 
xd  it  to  him  at  Macon.  Accordingly  the  Clerk  got  it  from 
dge  Clark  on  the  10th  of  May,  1869,  and  he  immediately 
"warded  it  to  Mr.  Hill.  The  Clerk  added  that  he  thought 
sre  was  ample  time  for  it  to  reach  Atlanta  before  the  re- 
m  day  was  out  for  June  term,  1869,  of  this  Court. 
Mr.  Hill  replied  by  affidavit  as  follows:  He  made  out 
J  original  bill  of  exceptions  and  got  an  acknowledgment  of 
vice  on  it,  and  intended  sending  it  to  Judge  Clark,  then 
Bainbridge.  Fearing  that  it  might  get  lost,  he  copied  it 
3  agreed  with  Elam,  counsel  for  Boone,  that  the  copy 
)old  be  used  in  lieu  of  the  original  if  the  original  should 
lost  in  going  to  and  returning  from  Bainbridge,  but  not 
terwise.  Inasmuch  as  said  original  was  signed,  certified 
i  sent  iip  to  this  Court,  said  copy  bill  of  exceptions  was, 
consent  of  Elam,  withdrawn.  He  instructed  the  Clerk 
low  to  send  said  original  bill  of  exceptions  to  the  Clerk  of 
9  Court,  but  he  sent  the  papers  to  Mr.  Hill,  at  Macon. 
le  record  was  by  Mr.  Hill  sent  to  the  Clerk  of  this  Court 
time  for  June  term,  1869,  but  the  original  bill  of  excep- 
D8  reached  Mr.  Hill  too  late  for  it  to  get  here  in  time  for 
ne  term,  1869.  Mr.  Hill  did  not  send  the  bill  of  excep- 
118  here  till  the  beginning  of  June  term,  1869. 
Be  further  stated  that  he  knew  not  that  the  Clerk  below 


544         SUPREME  COURT  OP  GEORGIA. 

Watson  A  aL,  vs,  Johnson  et  aL 

bad  made  or  would  make  any  certificate;  that  he  thouglit, 
bad  he  known  it,  he  could  have  gotten  the  Clerk  to  remen- 
ber  that  be  was  instructed  to  send  up  the  certified  record  coly, 
and  not  the  copy  bill  of  exceptions,  and  to  send  it  dinollf 
here  and  not  to  him  ;  that  the  copy  bill  of  exceptions  which 
was  withdrawn  was  lost,  but  he  believed  it  was  a  true  Wff 
of  the  original  there  with  the  record,  and  that  the  sole  pv- 
pose  in  making  said  agreement  as  to  the  copy  bill  of  eieep* 
tions,  was  to  insure  the  hearing  of  the  cause  at  Jane  tflii^ 
1869. 

Mr.  Hawkins  replied  that  the  interests  of  his  clioit  aid 
Elam's  client  were  distinct,  and  he  could  not  be  bomid  hf 
Elam's  consent.  Elam  was  absent  when  these  prooeed^gi 
were  bad  here. 

The  writ  of  error  was  dismissed  ''upon  the  ground  tint  it 
was  not  certified  and  sent  to  this  Court  in  aocordaooe  wiA 
the  law  and  rules  of  Court.'' 

B.  Hill,  for  plaintiff  in  error. 

S.  Elam,  W.  A.  Hawkins,  for  defendant. 


E.  D,  Watson,  d  al,^  plaintiff  in  error,  vs.  Henbt  JoH** 

SON,  et  al,y  defendants  in  error. 

If  the  bill  of  exceptions  be  not  senred  npon  defendant  in  errof)  *  ■ , 
counsel,  within  the  time  required  by  law,  the  writ  of  error  will  bifr 
missed.    (R.) 

Writ  of  Error.     Bill  for  Injunction,  etc.    Before  Jvif^ 
Clark.    Lee  County  Chambers.    March,  1869. 

The  order  excepted  to  was  passed  upon  the  20th  of^j 
1869.    On  the  22d  of  June,  1869,  the  Judge  signed 
certified  the  bill  of  exceptions  in  the  usual  form.    Upoi 
different  paper,  he  certified  on  the  22d  of  June,  1869, 
counsel  for  plaintiff  in  error,  presented  the  bill  of  exoepti^ 


Id  ^ 
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him  within  the  thirty  days  required  by  law^  and  that  he  '^re- 
led  to  certify  said  bill,  owing,  according  to  his  (ray)  recol- 
stioD,  to  an  omission  of  certain  facts  that  transpired,  and 
r  other  reasons/'  and  requested  counsel  to  draw  a  new  bill 

e3^ceptionS|  obviating  said  objections ;  that  this  new  bill 
! exceptions  was  drawn,  and  he  being  absent  from  his  circuit, 
m  bill  &iled  to  reach  him  until  two  days  after  the  thirty 
IJB  had  passed,  and  that  this  failure  was  by  reason  of  his 
bsence. 

There  was  no  service  of  the  bill  of  exceptions,  as  required 
jrlaw.  Upon  motion  of  counsel  for  defendant  in  error,  to 
RRnias  the  bill  of  exceptions,  for  both  of  said  reasons,  it  was 
pnissed  for  want  of  service.  The  other  ground  of  the  mo- 
ba  was  not  passed  upon. 

F,  H.  West,  G.  W.  Warwick,  Hawki^js  &  Burke, 
t  plaintiff  in  error. 

Lyon,  DeGraffenreid  &  Irvin,  for  defendants. 


«B£BT  D.  Watson,  plaintiff  in  error,  vs.  Henry  John- 
son, defendant  in  error. 

90  record  be  sent  np,  and  no  diminution  is  suggested,  or  other  step  be 
4en  to  supply  the  record,  on  or  before  the  calling  of  the  cause  upon 
^  docket  for  a  hearing,  the  writ  of  error  will  be  dismissed.     (R.) 

nity  from  Lee  County. 

en  this  cause  was  called  in  its  order  on  the  docket  for 

ing,  it  appeared  that  no  record  had  been  sent  up  from 

art  below,  <  and  no  suggestion  of  a  diminution  of  the 

was  made,  as  required  by  the  9th  Bule  of  this  Court : 

Geoi^a  Reports,  689.     The  writ  of  error  was  therefore 

j^WKHTB  &  Burke,  F.  H.  West,  G.  W.  Warwick, 
lipiiff  in  error. 

DeGraffenreid  &  Irvin,  for  defendant. 

Toil.  ZL--<5. 
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D.  D.  DoYAL,  deputy  sheriffy  plaintiff  in  error,  ra.  Jaxb 
Maxwell  and  wife,  defendants  in  error. 

1.  If  a  brief  of  the  oral  and  a  copy  of  the  written  testimony  in  tki 
cause,  be  not  incorporated  in  the  bill  of  exceptions,  or  be  nottttidid 
to  the  bill  of  exceptions,  as  an  exhibit,  when  it  is  presented  to  ths  Ji^ ' 
for  his  certificate,  and  identified  as  trae  by  the  signature  of  the  Ji^ 
thereupon,  the  writ  of  error  will  be  dismissed.  Though  thebriiftf 
evidence  come  here  certified  by  the  Clerk  as  part  of  the  record,  it  iiM 
part  of  the  record.     (R.) 

2.  If  a  record  reach  this  Court,  and  hp  lost  before  the  case  is  eotertdi^ 
on  the  docket,  a  copy  may  be  established  here  instoiUsr,  and  tbtoa 
will  be  docketed,  as  if  the  record  had  not  been  lost.     (B.) 

8.  The  motion  to  dismiss  the  writ  of  error  because  the  erideDcevmit 
in  the  bill  of  exceptions,  was  taken  after  the  reading  of  tlie  \SU 
exceptions,  movant  stating  that  he  waited  till  after  the  readi^^tM 
the  Court  might  understand  the  objection.  (R,)  (See  last  00 
under  these  head  notes.) 

Bill  of  Exceptions.  Before  Judge  Green.  Spildif 
Superior  Court.     February  Term,  1869. 

1.  One  Sparks  sued  out  a  warrant  against  James  Maxfd 
and  his  wife,  as  his  tenants,  holding  certain  premises  befw' 
their  term.  Doyal,  the  deputy  sheriff,  under  said  wini4 
dispossessed  them  and  put  Sparks  in  possession  of  thepn- 
mises. 

Maxwell  and  wife  applied  to  the  Court  for  mandoHi 
against  the  sheriff,  to  compel  a  restitution  of  the  poflBOBtf 
to  them.  The  deputy  sheriff  denied  the  grounds  set  ftrtka 
the  application.  Without  the  intervention  of  a  juTi  ^ 
Judge  tried  the  cause,  hearing  all  the  evidence^  andgiw 
the  viandamU8. 

Doyal  filed  a  bill  of  exceptions,  averring  that  the  Ji4p 
erred  upon  various  grounds  therein  set  forth.  Noneof  tklj 
evidence  was  set  out  in  the  body  of  the  bill  of  ezoeptioi*  »i 
recited  that  Doyal  '^  introduced  several  witnesses,  whose  ft^j 
timony  is  hereto  attached,  as  a  part  of  this  bill  of  exception 
together  with  the  authority  under  which  he  acted,  togcAtfi 
with  the  several  papers  read  by  him,  as  evidence  lo  *■ 
cause,"     *        *        *        ♦        ♦    «j^at  the  compUni* 
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a  introduced  T.  W.  Flint,  Sarah  Maxwell,  D.  J.  Bailey 
I  James  Maxwell,  in  support  of  the  petition,  whose  evi- 
loe  is  hereto  annexed  as  part  of  this  bill  of  exceptions. 
Lfter  the  usual  certificate  by  the  Judge,  came  all  the 
adingsanda  brief  of  the  evidence,  pro  and  con,  annexed  to 
bill  of  exceptions,  and  on  it,  was  the  agreement  of  counsel 
t  it  was  correct,  and  the  acknowledgment  of  the  service  of 
»  bill  of  exceptions.  After  all  this,  was  other  evidence 
i  oopies  of  the  records  and  judgment  of  the  Court.  The 
Lole  was  attached  together  and  certified  by  the  Clerk ;  but 
ne  of  this  evidence  was  'identified  as  true,  by  the  signa- 
re  of  the  Judge  thereupon,"  as  is  required  by  the  10th 
aile  of  the  Supreme  Court.  (See  38th  Ga.  B.,  689.) 
Upon  motion  of  counsel  for  defendants  in  error,  the  writ 
OTTor  was  dismissed,  because  said  rule,  in  said  particular^ 
id  not  been  complied  with. 

Dotal  &  Nunnally,  Pbeples  &  Stewart,  John  L. 
OTAL,  for  plaintiff  in  error. 

i).  J.  Bailey,  by  A.  W.  Hammond,  for  movant. 

The  following  cases  were  dismissed,  upon  the  same  grounds : 

kAB  J.  Gillion,  plaintiff  in  error,  vs.  D.  W.  Massey, 

defendant  in  error. 

1.  The  error  assigned  in  this  case  was  the  refusal  of  a  new 
bd,  upon  various  grounds.  The  evidence  was  not  incorpo- 
tied  in  the  bill  of  exceptions,  nor  was  any  reference  made  to 
9  evidence,  except  averrments  in  the  motion  for  a  new  trial, 
ht  the  Court  erred  in  admitting  certain  evidence,  therein 
Hedm  The  grounds  for  the  new  trial  all  depended  upon  the 
"idence  had  below. 

firnoziEB  &  Smith,  Loghbane  &  Clabk,  for  plaintiff 
'  VTor.. 

■ 

"^▲BBEN  &  Wabben,  D.  a.  Vason,  for  defendant. 
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Gloss  et  aZ.,  vs.  Clarke  et  al — ^Lamar  et  aL,  vs,  Andrews  et  al. 

Samuel  B.  Glass  et  aJ.,  plaintifis  in  error,  vs.  Geo.  R 

Clarke  et  al,  defeDdants  in  error. 

1.  Glass  et  al,  filed  a  bill  in  Sumter  county  against  Clarke 
et  al,,  and  obtained  a  rule  nisi  calling  upon  them  to  show 
cause  why  an  injunction  should  not  be  granted  as  thereiii 
prayed  for. 

At  the  hearing  the  injunction  was  refused.  Therenpoo, 
Glass,  et  al.,  sued  out  tlieir  writ  of  error.  The  bill  of  excep- 
tions recited  that  the  defendants  answered  the  bill  and  that 
on  the  hearing  a  number  of  affidavits  were  read  by  ood- 
plainants  and  a  number  by  defendants,  that  defendants  de* 
murred  to  the  bill,  but  that  the  Judge  refused  to  pass  apn 
the  demurrer,  but  considered  only  the  bill,  answer  and  sud 
affidavits;  and  it  concluded  thus :  ''the  facts  will  fully  apptf 
by  reference  to  the  record,  the  bill,  answer  and  a£Sdaviis. 
The  error  assigned  is  the  refusal  of  the  injunction. 

To  this  bill  of  exceptions,  certified  in  the  usual  form,tb 
Clerk  attached  a  copy  of  the  record  and  various  affidaviti 
This  certificate  of  the  Clerk  made  no  allusion  totheaffidavitt 

This  case  was  dismissed  for  non-compliance  with  said  lOA 
rule.  McCay  J.  concurred,  hesitating,  because  of  the  peca- 
liar  facts  of  the  case.  It  being,  a  proceeding  in  vacatioD,aDd 
wholly  in  writing,  he  was  not  very  clear  that  the  affidaviH 
are  not  part  of  the  record. 

C.  T.  GooDE,  for  plaintifis  in  error. 

Hawkins  &  Burke,  Jack  Bbowx,  for  defendants. 

Henry  J.  Lamar  et  al.,  plaintiff  in  error,  t».  L.  F. 
Andrews  et  al.,  defendants  in  error. 

1.   This  case  came  up  from  Sumter.     The  bill  ot 
tions  recited  that  Andrews,  et  al.,  had  a  rule  nM  served 
Lamar,  et  al,  requiring  them  to  show  cause  why  an  inji 
tion  should  not  be  granted,  that  there  was  a  hearing,  thatl 
\)ill  and  answer  and  affidavits ^ro  and  con  were  read,  and 
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(  Chancellor  granted  the  injunction.  This  is  assigned  as 
or  upon  the  grounds  that  there  was  no  equity  in  the  bill, 
if  there  was  it  was  sworn  off  by  the  answer;  because  the 
^wer  was  supported  by  the  affidavits;  because  Andrews 
d.,  had  a  oomplete  remedy  at  law ;  because  the  Chancel- 
!  granted  the  injunction  without  requiring  security^and  be- 
ise  no  deposit  of  the  amount  admitted  by  complainants  to 
due  defendants  appeared  to  haye  been  made.  There  was 
I  other  allusion  to  said  affidavits.  The  certificate  of  the 
dge  stated  that  the  two  last  grounds  were  not  taken  at  the 
tring.  The  Clerk  sent  up  the  affidavits  along  with  the 
9ord,  but  they  had  not  the  signature  of  the  Judge,  nor  any 
urk  of  identity,  except  that  they  purported  to  be  by  the 
nons  who  were  stated  in  the  bill  of  exceptions  to  have 
ide  affidavits. 

C.  T.  GoODE,  for  plaintiffs  in  error. 

Hawkins  &  Burke,  N.  A.  Smith,  for  defendants. 

I03CA8  Tuggle,  plaintiff  in  error,  vs.  Wm.  C.  Gill,  ad- 
ministrator, defendant  in  error. 

This  cause  was  ejectment  from  Lee  county,  upon  the  demise 
one  Hiram  Land.  The  bill  of  exceptions  recited  that  it  was 
motion  for  a  new  trial  upon  a  brief  of  evidence  filed  in  the 
Me  and  an  application  in  writing  upon  grounds  therein 
tod  by  said  Tuggle,  all  of  which  fully  appear  in  the  tran- 
|pt  of  the  record  of  said  cause.''  The  assignment  is  that 
iCoart  erred  in  refusing  a  new  trial  upon  the  several 
|uids  therein  stated.  The  Judge's  certificate  was  in  the 
form.  The  grounds  of  the  motion  were  that  the  ver- 
was  contrary  to  the  evidence  and  the  charge  of  the  Court, 
the  Court  erred  in  requiring  proof  of  a  deed  from  Land 
icks,  in  admitting  the  evidence  of  Scarborough  as 
by  the  brief  of  evidence,  and  in  admitting  the  deed  of 
to  Lindsey,  as  color  of  title,  without  proof  of  its 
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Attached  to  this  bill  of  exceptions  was  what  parported  to 
be  a  brief  the  evidence.  The  deeds  were  not  copied  bat  re- 
cited in  this  brief  thus  only  :  '^a  deed  from  Hiram  Land  to 
T.  Hendricks,  dated  4th  day  of  August,  1834|  made. in 
Jones  county  and  witnessed  by  D.  D.  Bothwell  and  H. 
Flowers,  J.  P.,  properly  recorded  14th  April,  ISS?.''  Ob 
this  brief  of  evidence  was  the  following  order  by  the  Jodfe: 
'*The  above  is  approved  as  a  fair  brief  of  the  evidenoe  io 
this  cause,  and  the  same  is  ordered  to  be  filed  and  placed 
upon  the  minutes  of  this  Court/^  This  was  signed  the  Sdof 
April,  1869.  The  bill  of  exceptions  was  certified  on  tb 
6th  of  April,  1869. 

2.  After  the  record  came  to  the  office  of  this  Court  it 
lost,  and  for  that  reason,  it  was  not  entered  upon  the  dodot 
This  Court  allowed  a  copy  established  instarUer^  the  eaniv 
entered  upon  the  docket  and  called  in  its  order,  at  a  sobv* 
quent  day,  and  dismissed  upon  the  ground  stated  in  theiM 
head  note. 

Vason  &  Davis,  for  plaintifi^  in  error. 

W.  A.  Hawkins,  for  defendant. 


Smallwood  p.   Allison,  trustee,  plaintiff  in  error,  » 
Abraham  K.  Allison,  et  al,,  defendants  in  error. 

Smallwood  P.  Allison  et  aL,  filed  a  bill  against  AbnhiB 
K.  Allison  et  cU.,  lost  his  cause  on  the  trial,  and  sued  ooltj 
writ  of  error,  within  thirty  dajB  from  the  trial.    The  bill 
exceptions  recited  that  complainants  ^^read  the  bill  and 
ceeded  to  introduce  evidence  in  support  and  proof  of  the  i 
legations  in  said  bill  as  to  the  contract,  the  paymait 
in  the  bill,  the  value  of  the  improvements  and  renti^ 
closed  their  case ;  the  defendants  read  the  answers  and 
duced  testimony  denying  the  contract,  the  payment  of 
amount  of  money  alleged  in  the  bill,  and  as  to  the  valoii 
the  improvements,  and  of  the  rents,"  etc,  and  dosed 
case.'' 
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set  oat  oertain  parts  of  the  charge  of  the  Court,  eto.,  and 
d  that  '^oomplainants  excepted  thereto/^  It  averred  that 
>lainaiit8  moved  to  set  aside  the  verdict,  and  grant  a  new 
f  ^^upon  the  ground  that  certain  of  the  jury  were  not  le- 
r  qualified  jurymen,''  which  motion  '^was  supported  by  the 
&vits  of  the  complainants  and  their  attorney,  in  which 
positively  deny  that  they  had  any  knowledge  of  the  facts 
dn  stated,  or  that  they  had  suspected  any  person  not  le- 
r  qualified  was  on  said  pannel  of  jurors,  until  after  the 
ict''  The  bill  of  exceptions  concluded  as  follows: 
[lich  motion  was  overruled  by  the  Court,  and  the  com- 
lant  excepted  and  now  assigns  said  judgment,  overruling 
notion,  as  error,  and  say  that  the  Court  erred  in  deciding 
it  was  too  late  to  object  to  said  jurors  after  the  trial  of 
cause/' 

[cCat,  J.,  dissented  in  this  cause,  on  the  ground  that  the 
encehad  nothing  to  do  with  the  error  assigned,  to-wit: 
it  was  too  late  to  make  the  .motion. 

i£i.D£B  &  Jones,  E.  L.  Douglass,  for  plaintiffs  in 
r. 

«  Hood,  W.  D.  Kiddoo,  John  T.  Clare,  for  defendants. 


JAMiN  F.  Barge,  plaintiff  in  error,  vs.  Thomas  J. 
Pratt,  defendant  in  error. 

This  was  complaint  by  Barge  against  Pratt  and  one 
Iran,  on  promissory  notes,  in  Randolph  county.  Pratt 
aded  upon  the  ground  that  he  was  but  a  surety  on  the 
B,  and  had  given  notice  to  Barge  to  sue  the  principal, 
I  which  he  did  not  comply,  within  the  time  prescribed  by 
The  trial  resulted  in  a  verdict  for  the  defendant.  Barge 
«d  for  a  new  trial,  but  it  was  refused.    He  sued  out  a 

of  error. 

he  bill  of  exceptions  stated  as  follows  :  "Plaintiff  intro- 

d  five  promissory  notes,  signed :  Bridgeman  &  Glass,  T. 
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J.  Pratt,  D.  A.  Cochrao^  payable  to  himself^  dated  Febraaiy 
25th|  1867;  aud  due  first  day  of  November  next  thereaftefi 
two  of  them  for  $2,000  00  each,  two  for  81,000  00  eacb, 
and  one  for  $593  00,  and  rested  his  case."  The  notes, » 
shown  by  copies  of  them  in  the  brief  of  evidence,  are  jobt 
and  several  promisory  notes  by  said  parties. 

In  the  subsequent  progress  of  the  case,  plaintiff  introdooed 
other  evidence.  Part  of  it  is  described  in  the  bill  of  excep- 
tions as  ^'certificate  of  discharge  of  bankrupt  Sampson  D. 
Bridgeman,  dated  October  28th,  1868,  certifying  thathispe- 
tition  was  filed  on  the  14th  day  of  December,  A.  D.  1867, 
and  also  a  certified  copy  of  the  petition  and  schedule  of  aud 
Bridgeman,  bankrupt,  showing  the  same  was  filed  on  thel^A 
day  of  December,  1867."  The  other  evidence  was  set  od 
fully.  The  grounds  for  new  trial  were,  that  the  verdict  wi 
strongly  and  decidedly  against  the  weight  of  the  evident 
that  the  Judge  erred  in  certain  parts  of  his  charge  and  ii  'j 
allowing  certain  parol  testimony. 

The  Court  thought  copies  of  the  notes,  showing  the 
ner  of  the  signature  of  the  notes,  were  material,  and  thl^ 
that  they  were  in  the  record  ''as  certified,"  was  notsuffioni^ 
since  the  brief  of  evidence  is  not  a  part  of  the  record 

McCay,  J.,  dissented,  because  he  thought  the  copies  of tk 
notes  were  not  necessary,  under  the  circumstances. 

E.  L.  Douglass,  C.  B.  Wootten,  Fieldeb  &  Jo2fa; 
for  defendant. 


James  F.  Leonard,  plaintiff  in  error,  w.  PLEASAirr  RiT, 

defendant  in  error. 

1.  This  cause  came  up  from  Dooly  county.    The  bill 
exceptions  contained  no  evidence,  nor  allusion  to  it,  exoqii 
prayer  that  the  brief  of  evidence  filed  on  the  motion  fir 
new  trial,  may  be  taken  and  considered  as  part  of  the  biD 
exceptions.     The  motion  for  new  trial  was  upon  the 
that  the  verdict  was  contrary  to  the  evidenoei  etCj  and 


ATLANTA,  DECEMBER  TERM,  1869.   653 

Blalock  ettU.^va,  Eirksey — Henderson  vs,  Shackleford. 

nae  the  Court  allowed  Barber  and  Son's  table  of  value  of 
mfederate  currency^  used  as  evidence ;  the  cause  of  action 
006  in  this  State,  in  1863. 

C.  T.  GooDE,  by  R.  H.  Clakk,  for  plaintiflT  in  error. 

Sakuel  Hall^  for  defendant. 


» L.  Blalock  et  al,,  plaintifis  in  error,  vs,  Mabt  Kibk- 

SEY,  defendant  in  error. 

1.  Mary  Kirksey  filed  a  bill  against  Blalock  et  al,,  and 
id  a  trial  and  a  verdict  in  her  favor.  Blalock  et  at.,  moved 
r  a  new  trial,  upon  various  grounds,  which  arose  during  the 
Ui  and  because  of  newly  discovered  evidence.  The  new 
ill  was  refused,  and  that  refusal  is  assigned  as  error,  on  said 
Dands.  The  only  allusion  to  the  evidence  in  the  bill  of 
oeptions  is  this :  '^A  brief  of  the  evidence  and  a^davits  of 
!irly  discovered  evidence  is  herewith  attached,  which  was 
Gnre  his  Honor  John  D.  Pope,  when  said  motion  was  held 
d  determined.''  The  brief  of  the  evidence  came  up  with 
»  record,  but  it  was  not  identified  by  the  signature  of  the 
dge,  and  apparently  was  not  aitaehed  to  the  bill  of  excep- 
ts when  it  was  presented  to  the  Judge. 


J.  L.  Blalock,  by  J.  M.  Calhoun,  for  plaintiffs  in  error. 
l^EEPLES  &  Stewabt,  for  defendant. 

IpjiiAH  Hendebson,  plaintiff  in  error,  va.  James  H.  B. 
^   Shacklefobd,  administrator,  defendant  in  error. 

In  1847,  Henderson  employed  A.chilles  D.  Shackleford, 

>mey-at-law,  to  recover  for  him  certain  land  in  Whit- 

[ooanty,  agreeing  to  give  him  one  half  of  the  land  if  re- 

Shackleford  paying  all  expenses.     The  cause  was 

i«everal  times,  was  several  times  before  the  Supreme 

ftnd  finally  Henderson  got  the  land.    Shackleford  had 

tkdbre  die  final  recovery.    Upon  a  suit  by  his  adminis- 
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trator  for  his  fees,  Henderson  pleaded  the  general  iaBae,tliik 
said  contract  was  champertous,  and  that  Shakleford  did  not 
recover  the  land,  but  that  the  recovery  was  by  other  atto^ 
neys;  employed  and  paid  by  him,  after  Shackleford'a  deatL 
There  was  a  verdict  against  Henderson. 

Henderson  sued  out  a  writ  of  error.  The  bill  of  excep- 
tions set  out  in  full  all  the  evidence  used  on  the  trial  excqit 
as  follows :  "Complainants  also  introduced  the  13th|  IGthuiiI 
23d  volumes  Georgia  Reports,  containing  the  reports  of  the 
decisions  of  the  Henderson-Morris  case,  when  it  was  carried 
to  the  Supreme  Court." 

As  Shackleford's  name  is  marked  for  Henderson  in  aid 
cases  in  the  Supreme  Court  decisions,  U  seems  that  these  de 
cisions  were  used  as  evidence  to  show  that  fact,  and  that  tbei 
decisions  were  favorable  to  Henderson  :  See  Henderson  n 
Hackney,  13th  Ga.  R.,  282  ;  16th,  621 ;  23d,  381.  Battb 
record  did  not  show  for  what  they  were  introduced. 

3.  After  the  bill  of  exceptions  was  read,  counsel  for  de&nd- 
ant  in  error  stated  that  they  had  waited  till  the  radiig 
was  completed,  that  the  Court  might  see  the  materially  ef 
the  decisions,  to  a  clear  understanding  of  the  errors  coo* 
plained  of,  and  then  moved  to  dismiss  the  writ  of  error,  k* 
cause  said  decisions  were  not  set  out  in  the  bill  of  ezoeptio^ 
nor  did  it  appear  for  what  purpose  they  were  intr(kdueid, 

W.  H.  Dabney,  D.  a.  Walker,  for  plaintiff  in  error. 

J.  A.  R.  Hanks,  Wright  &  Featherstost,  for  de- 
fendants. 

Note  :  In  all  cases  where  motions  to  dismiss  woe  ovc^ 
ruled,  of  the  facts  and  judgments  are  at  the  ends  of  theesMi 
reported. 
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Roff|  Sims  A  Co.,  et  al.,  vs.  Johnson. 

kFF,  Sues    &    CoMPANY|   d  aL,  plaiDtifTs  id  error^  vs, 
WiiiUAH  M.  Johnson^  trustee,  defendant  in  error. 

The  right  of  a  family  of  minor  children  to  a  homestead,  is  a  suffi- 
ient  estate  to  justify  the  Judge  of  the  Superior  Court  in  appointing  a 
nutee,  and  said  trustee  or  guardian,  or  next  friend  of  the  family  of 
Binors,  may  apply  for  such  homestead  intheir  behalf. 
The  homestead  and  exemption  for  a  family  of  minor  children,  being 
npari  materia  with  the  laws  allowing  dower  to  the  widow  and  minor 
ihildreny  is  to  be  construed  in  harmony  therewith,  and  such  family  of 
ainort  take  s^d  homestead  and  exemption  subject  to  the  dower  in  the 
■une  and  to  the  year's  support. 

The  minor  children  of  a  deceased  father  are  entitled,  as  against  the 
tractors  of  the  father,  to  the  homestead  and  exemption  provided  for 
If  artiGle  6,  section  1,  of  the  Constitution  of  1868. 
The  effect  of  said  homestead  and  exemption  upon  the  rights  of  the 
lieire*at-law,  if  any  such  there  be,  who  are  of  full  age,  it  is  not  for  the 
mditors  of  the  father  to  litigate  on  the  application  for  the  homestead. 
Rm  said  heirs,  as  such,  cannot  be  parties  to  the  proceeding,  nor  can 
hai  rights  be  adjudicated  therein,  and  this  Court,  they  not  being  par- 
hii  makes  no  judgment  upon  the  question. 

Tbe  creSitors  of  the  father,  out  of  whose  estate  a  homestead  and  ex- 
ttaption  is  claimed  for  his  minor  children,  may  make  objections  to  the 
>^larity  of  the  proceedings,  contest  the  right  of  the  applicants  to  be 
SOBsidered  "the  family  of  minors''  of  the  deceased,  and  make  any  of 
he  other  issaes,  proper  to  be  made  before  the  Ordinary,  as  provided 
^  the  statute  for  setting  aside  the  homestead.    Warner,  J.,  dissents. 

homestead.  Before  Judge  Green.  Monroe  Superior 
Urt.    September  Term,  1869. 

Bem^  W.  Ward,  of  said  county,  died  intestate,  leaving 
^•dalt  children,  four  minors  and  his  widow,  him  surviv- 
1  A  prochien  ami  for  these  minors  represented  to  Judge 
|bi  that  they  were  entitled  to  have  certain  personalty  and 
Ikf  of  their  father's  estate  set  apart  for  them  under  the 
testead  Act  of  1868.  The  Judge  at  Chambers  appointed 
biiBtee  their  brother-in-law,  William  M.  Johnson.  There* 
he  presented  a  petition  to  the  Ordinary,  representing 
fwid  Ward  died  seized  of  three  parcels  of  land  in  For- 
and  certain  personalty,  i.  e.,  household  furniture,  pro- 
\^  etc.^  and  prayed,  on  behalf  of  said  minors,  the  usual 
lings  for  setting  apart  a  homestead  and  exemption  of 
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personalty  under  said  Act.  The  County  Surveyor  platted 
said  lauds  and  certified  that  they  were  not  worth  over 
$2,000  00  in  specie.  In  his  return  he  said  he  had  platted 
them  ''for  the  benefit  of  the  family  of  the  said  George  W. 
Ward." 

KofT,  Sims  &  Company^  et  al.^  creditors^  objected  to  tbe 
exemption,  upon  the  following  grounds  :  1st.  Jobnsoa  has 
no  estate  as  trustee  for  said  minors.  2d.  The  realty  is  not 
such  as  can  be  set  apart  as  a  homestead.  3d.  It  is  encon* 
bcred  by  a  mortgage^. /a  .in  favor  of  Abemathy  for  its  pn^  ^ 
chase-money,  by  another  mortgage  in  favor  of  Barnes,  and  bf  , 
judgments  in  favor  of  the  other  defendants,  and  to  \zs.^fok 
in  favor  of  said  county  (which  tAxJi.fas,  and  fi.  fa,  of  Abfr 
nathy  were  then  levied  on  the  same.)  4th.  The  property  be» 
longs  to  the  estate  of  George  W.  Ward,  deceased,  uponwlioil;; 
estate  there  is  no  administration,  is  subject  to  dower,  wbtti 
dower  has  not  been  relinquished.  5th.  The  whole  of  (k| 
pei'sonalty  is  not  exhibited  and  this  is  a  fraud  upon  theeni*! 
itors.  6th.  The  land  is  worth  over  §2,000  00  in  specie,  irfj 
7th,  the  adult  heirs  have  an  interest  in  said  estate. 

Neither  the  widow  nor  theseadult  heirs  were  parties  to  tit 
proceeding.     By  consent  it  was  appealed  to  the  Saperi»j 
Court.     At  the  hearing,  Johnson's  counsel  objected  to  li^ 
evidence  under  said  third  ground,  because  creditors 
urge  no  objection  but  those  specified  in  the  sixth  sectioa 
the  Homestead  Act.     This  was  sustained.    Defendant's 
sel  moved  to  dismiss  the  application  because  itwasia 
name  of  Johnson  as  trustee,  who  was  appointed  pro  Aoe' 
for  the  minors,  who  had  no  estate,  the  estate  being  thU 
their  dead  father,  subject  to  tbe  laws  of  distribution, 
was  overruled. 

Johnson  then  testified  that  Ward  died  in  April,  li 
leaving  such  heirs  as  aforesaid,  seized  of  two-thirds  of  a  I 
and  lot  and  of  a  half  interest  in  another,  and  a  vaoant 
Forsyth  which  was  fully  described  in  the  petition  and 
of  the  surveyor,  all  of  it  was  not  worth  $2,000  00  in 
there  was  no  personalty  but  that  in  the  schednle;  aaidi 
had  no  separate  estate,  and  he  became  their  trustee  to 
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lis  application.  The  appointment  of  Johnson  as  trustee^ 
id  petition^  order  and  return  were  then  tendered  in  evi- 
moe.  They  were  objected  to  because  the  two  former  were 
r  8  homestead  for  said  minors,  whereas  the  return  was  for 
homestead  for  the  family  of  deceased.  The  objection  was 
rermled  and  the  papers  were  read.  Here  the  applicant 
■ted  his  cause. 

Defendant's  counsel  moved  for  a  non-suit  because  Johnson 
■d  shown  no  title  in  himself  as  trustee  to  any  of  said  property. 
Rle  noDHSuit  was  refused.  The!^  then  proved  that  there  was 
10  administration  on  Ward's  estate,  and  offered  to  show  that 
It  widow  and  these  minors  had  applied  for  a  twelve-months' 
Import  and  that  the  widow  had  asked  for  dower  out  of  said 
Itoperty.  The  Court  held  that  that  was  inadmissible  except 
kahow  fraud,  and  they  did  not  produce  the  evidence.  The 
bse  was  then  submitted  to  the  jury,  and  they  found  in  favor 
F-  the  application.  Defendant's  counsel  moved  for  a  new 
hi  apon  the  grounds  that  the  Court  had  erred  in  said  sev- 
d  mlings.     The  new  trial  was  refused  and  that  is  assigned 

error. 

A.  D.  ELkMMOND,  J.  S.  PiNCKABD,  for  plaintiffs  in  error. 
^  P.  Tbippe,  for  defendant. 
^cCay,  J. 

|L  The  important  question  in  this  case  is  whether  the 

\y  of  minor  children"  of  a  deceased  parent  is  entitled, 

the  Constitution  and  laws  of  this  State,  to  the  ''home- 

and  exemption"  out  of  the  estate  of  the  parent.     That 

CSonstitntion  means  this  there  can  be  hardly  a  doubt. 

lily  of  minor  children"  can  have  no  debts  of  their 

They  can  contract  none  except  for  necessaries.     If 

have  property,  the  law  allows  only  the  income  of  it  to 

led,  and  it  seems  absurd  to  suppose  it  was  the  in- 

of  the  Convention  to  provide  that  the  ''homestead" 

ly  of  minor  children"  was  to  be  laid  off  out  of  the 

of  those  minor  children.    Clearly,  to  our  mind, 
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what  was  meant  is  a  family  of  orphan  minor  childico,  i 
family  who  have  no  father;  and  it  was  intended  that  tUi 
family  should  have  a  homestead  out  of  the  property  of  tb 
fiither.  It  was  intended  to  provide  that  the  ^'family"  BhoaU 
have,  after  the  parent's  death,  that  which  it  was  entitled  to 
in  his  lifetime.  Had  it  been  applied  for  and  laid  off  innaf 
the  lif'i  of  the  parent,  it  would  have  rested  in  the  tuBSj, 
When  the  parent  died  his  estate  was  burdened  with  H 
liability.  But  it  is  asked  if  one  is  entitled  toahomertai 
in  any  property  but  his  own  ?  This  question  is  baaed  oil 
mistaken  conception  of  our  ''homestead"  law.  The  "iioM- 
stead"  in  Georgia  is  not  a  simple  ''exemption.*'  ThevMi 
theory  of  the  law  is  based  upon  the  duty,  the  legal  oUijp* 
tion  of  the  parent,  to  support  and  maintain  his  wife  iii 
minor  children.  He  has  the  right  to  their  labor,  and  bent 
only  owes  them  a  support  by  the  laws  of  morality  and  ■* 
ture,  but  by  the  laws  of  the  land:  Rev.  Code,  sec  1747iii 
sec.  1783. 

Why  should  not  the  State,  if  it  sees  fit,  provide  this  wA 
of  forcing  the  husband  or  "head''  to  perform  his  l^alofaltp^ 
tion  ?  Especially,  as  if  the  duty  is  not  performed,  theStfi 
would  itself  be  driven  to  perform  it.  It  is  not  tnM^th%: 
that  our  homestead  law  is  an  exemption  of  one's  pnp>V 
from  levy  and  sale  for  his  own  benefit,  and  the  qnotiQik 
not  a  pertinent  one  that  asks,  if  one  can  have  a  honMW 
out  of  any  property  but  his  own?  The  homestead  standBil 
Georgia  on  the  footing  of  the  year's  support.  It  is  a  ehtflp 
on  a  man's  estate,  in  favor  of  his  family  during  his  ltk,td 
it  follows  it  at  his  death. 

2.  But  we  are  of  opinion  that  the  family  of  a  deeMi 
parent  takes  the  "homestead"  subject  to  the  other  proviHi' 
made  for  their  support.  These  several  Acta  are  to  be  floi' 
strueil  together.  Their  common  purpose  is  to  provide  it 
the  family  of  a  debtor,  whose  estate  is  about  to  beswqvt  s# 
for  the  payment  of  his  debts,  and  we  think  itisdoiif^ 
violence  to  the  intentions  of  the  Legislature  to  hold  thitlk 
family  of  a  deceased  debtor  cannot  take  them  all.  Thedo*^ 
to  the  widow,  the  year's  support  and  the  homestead,  hivvil 
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oommon  olgect,  and  notil  the  L^islature  has  more  distinctly 
loken,  we  are  of  opinion  that  they  must  choose  between 
lem.  In  fitvor  of  the  policy  evident  in  these  various  liens, 
«  sfisume  that  the  homestead,  which  is  the  last  provision 
oacted,  was  expected  to  be  the  largest  and  most  complete, 
nd  we  hold  the  family  entitled  to  that.  But  it  is  subject  to 
ke  widow's  dower  in  the  property  laid  apart.  It  was  not 
he  intention  of  the  Legislature  to  interfere  with  her  rights, 
lorcan  she  take  her  full  one-third  of  the  whole  for  life,  and 
Iken  ''the  family''  take  a  homestead  out  of  the  balance.  The 
bomestead  is  subject  to  the  dower,  and  so  t6o  is  the  exemp- 
Hoo  of  personalty  subject  to  the  year's  support.  Whatever 
if  the  year's  support  has  been  received  is  to  be  deducted  from 
la  amount  of  the  81,000  00. 

■  We  are  aware  that  the  Acts  upon  these  subjects  do  not  ex-' 
tpiij  so  provide,  but  upon  a  careful  revision  of  the  whole 
Rbject,  we  think  this  view  of  it  is  conaidejU  with  the  Acts, 
Id  until  the  Legislature  makes  a  more  definite  provision  on 
N^sabiect,  we  think  this  most  in  accord  with  the  principle 
%  which  the  Acts  are  founded,  and  with  the  general  intent 
^.the  law-making  power  in  their  enactments. 

iS.  The  otgectof  the  Homestead  Act,  and  all  its  language, 
l^onfiiied  to  securing  against  ''judgments,  executions  and 
iBwei"  the  homestead  for  the  family.  It  does  not  provide 
ftitmt  any  claim  another  may  have  to  the  property,  and  we 
not  andertake  to  say  that  this  homestead  provision  in- 
with  the  rights  granted  by  the  statute  of  distri- 
to  the  heirs- at-law.  In  cases  of  a  solvent  estate, 
there  are  no  creditors  to  interfere,  we  do  not  think  the 
inteods  to  interfere  with  the  distribution  of  the  property, 

ng  to  the  statute  of  distributions. 

Bat  the  beirs-at-law  are  not  parties  to  this  proceeding, 

the  adult  heirs,  and  we  do  not  feel  called  upon  to 

'their  rights.    We  hold  the  hobiestead  in  their 

good  against  the  creditors,  and  leave  the  heirs  to  take 

themaelveB. 

creditors  of  the  &ther,  out  of  whose  estate  a  home- 
and  exemption  is  claimed  for  his  minor  children^  may 


t 
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make  objections  to  the  regularity  of  the  proceedings,  oontot 
the  right  of  the  applicants  to  be  considered  "the  familjof 
minors''  of  the  deceased,  and  make  any  of  the  other  mm 
proper  to  be  made  before  the  Ordinary,  as  provided  bj  tbe 
statute  for  setting  aside  the  homestead. 
Judgment  affirmed. 

Brown,  C.  J.,  concurred,  but  wrote  no  opinion. 

Warner,  J.,  dissenting : 

It  appears  from  the  record  in  this  case,  that  George  Ward 
died  in  April,  1869,  intestate,  leaving  a  widow  and  six  chil- 
dren as  his  heirs-at-law,  four  of  the  children  only  being  minoii 
Application  was  made  by  a  trustee,  appointed  by  the  Coot 
'^for  the  minor  children,  for  a  homestead  to  be  set  apart  out  of 
the  real  and  personal  property  of  the  intestate  for  the  benclt 
of  his  mm07*  children.  Under  the  laws  of  this  State,  on  tki 
death  of  the  intestate,  the  title  to  his  real  estate  vested  k . 
his  heirs-at-law,  as  well  those  who  were  of  full  age  astiiMJ 
who  were  minors,  and  the  title  to  his  personal  prapoV'l 
was  vested  in  the  administrator  of  his  estate,  for  the  bciA^ 
of  his  heirs  and  creditors,  and  as  there  was  no  homestndap^i 
plied  for  or  set  apart  to  the  intestate,  as  the  head  of  a  fiv^j 
ily  in  his  lifetime,  the  minor  children  are  only  entitled  tl| 
have  a  homestead  in  such  portion  of  the  intestate's  estate 
they  are  entitled  to  inherit,  or  to  have  distribaiedtotiMPii 
under  the  law,  in  case  there  had  been  no  debts  due 
owing  by  the  intestate,  at  the  time  of  his  death;  tiw 
nor  children  are  not  entitled  to  a  homestead,  under 
provisions  of  the  Homestead  Act,  to  that  portion  of  the  ii 
testate's  estate  which  the  widow  and  the  two  adult  chiU 
are  entitled  to  inherit  under  the  law,  for  the  simple 
that  that  portion  of  his  estate  is  not  the  property  of  the 
chUdrerij  but  the  property  of  other  persona.  The 
children  are  entitled  to  a  homestead  in  their  own 
inherited  from  the  intestate,  within  the  limitations  pi 
by  the  Homestead  Act,  as  against  the  creditors  of  theioi 
according  to  the  former  ruling  of  a  majority  of  this 


ATLANTA,  DECEMBER  TERM,  1869.       561 

Roff,  Sims  &  Co.,  et  al.,  vs,  Johnson. 

am  willing  they  should  have  it,  but  cannot  hold,  that 
are  entitled  to  a  homestead  in  the  property  of  other 
e,  which  does  not,  under  the  law,  belong  to  them,  and 
ich  they  have  no  title.  But  it  is  said  the  intestate  might 
applied  and  had  the  homestead  set  apart  in  his  life- 
as  the  head  of  his  family,  and  therefore  the  minor  chil- 
by  their  trustee,  may  now  do  what  the  intestate  might 
have  done.  The  reply  is,  that  as  the  intestate  did  not 
in  his  lifetime,  the  general  law  of  the  State  declares  the 
IS  who  shall  be  entitled  to  his  property  after  his  death, 
at  for  that  general  law  of  the  State,  the  trustee  of  the 
'  children  would  not  now  be  entitled  to  claim  a  homestead 
f  portion  of  the  property  for  them,  in  their  own  right ; 
e  minor  children  of  the  intestate,  nor  their  trustee,  had 
ight  to  claim  a  homestead  in  the  intestate's  property 
{  his  lifetime. 

)  13th  section  of  the  Act  provides,  that  if  the  husband 
refuse  to  apply  for  the  homestead,  his  wife,  or  any  per- 
ting  as  her  next  friend  may  do  so,  and  not  the  minor 
en,  by  their  trustee  or  guardian.  Ward,  under  the 
Kf  the  State  might  have  created  an  incumbrance  on  his 
b7  a  mortgage  in  his  lifetime,  but  as  he  did  not  do  so, 
irs  take  the  estate  unincumbered  by  any  mortgage.  So 
fhi  have  encumbered  his  estate  by  applying  for  and 
log  a  homestead  thereon,  in  his  lifetime,  but  as  he  did 
If  so,  his  heirs  take  the  estate  unincumbered  with  any 
lead. 

there  are  minor  children  whose  father  is  dead,  and 

<e  property  in  their  own  right,  either  by  inheritance 

then,  their  trustee  or  guardian  may  apply  for  a 

in  that  property.     The  minor  children  must  first 

title  to  the  proi)erty  in  their  own  right,  before  their 

guardian  is  entitled  to  claim  a  homestead  therein, 

^1)dialf,  just  as  the  minor  children  of  Ward  have  done 

•y  as  the  heirs-at-law  of  their  deceased  father ;  in 

so  inherited  by  them,  the  minor  children  of 

entitled  to  a  homestead,  but  not  in  the  property  of 

heiiB,  who  are  not  minor  children,  and  to  which  the 

Tot.xii.— B6. 
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minor  children  of  the  intestate  have  no  title;  theydi 
inherit  the  homestead  from  the  intestate  as  his  hein-« 
as  the  same  was  never  applied  for^  or  set  apart  to  him  i 
lifetime ;  their  title  to  any  portion  of  the  intestate's  pro 
in  which  they  are  entitled  to  a  homestead^  under  the  i 
just  that  portion  of  it  which  the  general  law  of  the  Stat 
upon  them  as  his  heirs^  and  no  more.  Such,  in  my 
mcnt,  is  the  fair  and  proper  construction  to  be  given  1 
Homestead  Act,  for  the  benefit  of  minor  children,  wl 
represented  by  a  trustee  or  guardian. 


Anna  Gibbon,  et  al.,  plaintiflF  in  error,  vs.  Geobg 

Gibbon,  defendant  in  error. 

1.  When  a  testator,  at  the  date  of  his  will,  had  a  wife  and  t  n 
daughter,  and  brothers  and  sisters  of  both  -the  whole  and  half ' 
and  gave  in  hi^  will  several  legacies  to  his  daughter  for  life,  aal 
death  to  her  children,  and  if  she  died  childless,  then  to  hit  (thi 
tor's)  '^heirs  of  the  full  blood,'*  and  the  daughter  died  childlMi 
the  testator : 

Heldj  1.  that  the  legacies  did  not  lapse  by  the  death  of  the  du 
but  went  to  the  testator's  '*heirs  of  full  blood." 

2.  that  by  the  phrase  **heirs  of  the  full  blood"  the  testator  Ml 
statutory  heirs,  including  his  wife  ,*  but  if  it  should  so  happta  t 
the  death  of  his  daughter  childless,  his  statutory  heirs  shoaM' 
collateral  heirs,  then  he  intended  only  those  of  the  whole  Mi 
take,  to  the  exclusion  of  those  of  the  half  blood. 

2.  Section  2425  of  the  Code,  providing  that  "All  property  ae^iM 
sequent  to  the  making  of  the  will  shall  pass  under  it,  if  its  ptaj 
be  sufficiently  broad  to  embrace  such  property,"  is  prospem 
and  after  acquired  real  estate  does  not  pass  under  wills  auiP 
the  Code  went  into  operation,  even  thongh  the  testator  did  a^ 
afterwards. 

8.^  When  there  is  a  legacy  of  the  income  of  $50,000 
stocks  to  a  widow  for  life,  in  lien  and  in  bar  of  dower,  Uie 
to  her  election  as  to  the  legacy  or  dower  in  all  the  real 
the  testator  dies  seized,  whether  said  real  eataie  paaaaa 
or  not.    If  she  elect  to  take  the  legacy,  she  has  no  farthar 
the  real  estate^  either  by  way  of  dower  or  by  waj  of  a 
lieu  of  dower,  and  this  whether  the  realty  paaaea  by  thewiD 
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A  beqaest  of  the  income  of  $60,000  of  Cbarleston  City  stock,  at  its 
mr  Talne,  is  a  bequest  of  the  income  of  stock  of  the  nominal  value  of 
|50|000,  and  not  of  the  income  of  $50,000  worth  of  such  stock  at  its 
Burket  ▼alue. 

This  Court  will  not  overrule  the  judgment  of  the  Judge  of  the  Superior 
)oiirty  in  dissolving  an  injunction,  unless  there  is  an  abuse  of  the 
Bseretion  which  the  law  confers  upon  such  Judge.  Wabxer  J.,  dis- 
mata  as  to  the  first  head  note. 

GoDStructioD  of  Will.  Before  Judge  Pope.  Fulton  Su- 
nor  Court.    April  term^  1869. 

George  Gibbon^  of  Charleston,  South  Carolina^  made  his 
11  and  codicils  thereto,  in  said  State,  in  the  words  and  the 
tes  following :  "  I  direct  that  my  funeral  expenses  and 
other  legal  debts  be  paid  immediately  upon  my  burial. 
kiequeath  unto  Messrs.  John  Gibbon,  George  E.  Gibbon  and 
Dliam  L.  Webb,  to  them  and  to  their  executory,  my  negro 
V^  Mary,  with  her  future  issue,  and  fifty  thousand  dollars, 
its  par  value,  of  my  city  of  Charleston  six  per  cent,  stock, 
gllie  longest  dates,  in  trust,  nevertheless,  to  allow  my  dear 
fe^  Anna  Gibbon,  the  use  and  services  of  Mary  and  her 
^B,  and  to  pay  to  my  dear  wife  the  interest  of  the  city 
Wk  qaarterly,  as  it  shall  become  due,  for  and  during  her 
■pnl-  life,  her  receipt  alon^  to  be  taken  for  the  payments 
^  ►f ;  the  use  and  services  of  said  negro  or  negroes,  and 
itearesi  arising  from  the  city  stock  shall  not  be  subject  to 
ktrol  or  contracts  of  any  husband  with  whom  she  may 
,  and  shall  be  by  her  received  in  lieu  and  bar  of 
»wer  in  my  real  estate;  and,  upon  my  wife's  death,  the 
ttees  shall  sell  the  negro  or  negroes  and  one-half  of 
of  the  sale  and  one  moiety  of  said  city  stock  shall 
and  transferred  to  my  son,  George  E.  Gibbon,  to  him 
\ly,  and  the  remaining  portion  of  the  proceeds  of  said 
the  other  moiety  of  the  said  city  stock  shall  be  re- 
pod  held  by  the  said  John  Gibbon,  George  E.  Gibbon 
im  L.  Webb,  as  trustees  of  my  daughter,  Ellen 
the  wife  of  Andrew  McBrown,  on  the  same  trusts 
to  the  same  limitations  as  they  hold  the  real  estate 
Jty  I  have  hereinafter  devised  and  bequeathed  to 


payments,  as  it  shall  become  due,  her  receipt 
taken  for  the  payments  as  they  shall  be  made'q 
upon  my  sister  Elizabeth  Little's  death,  one  na 
city  stock  shall  be  transferred  to  my  sou,  Georg 
to  him  absolutely  freed  from  all  trusts  whate 
other  moiety^  of  this  said  citv  stock  shall  be  retai 
by  them,  the  said  John  Gibbon,  George  E. 
William  L.  Webb,as  trusteesof  my  daughter, Ell 
the  wife  of  Andrew  AIcBrown,  on  the  same  tr« 
ject  to  the  same  limitation  as  they  hold  the  rea 
l)ersonal  property  I  have  hereinafter  devised  anc 
to  them  in  trust  for  my  daughter,  Ellen  L.  Bro 
of  Andrew  McBrown, 

I  bequeath  unto  my  sister,  Abba  C.  Waite, 
Massachusetts,  one  thousand  dollars. 

I  bequeath  unto  my  brother,  William  Gibb 
borough,  Massachusetts,  8i,000  00,  to  be  eqi 
among  his  children  living  at  my  death. 

1  devise  unto  my  son,  George  E.  Gibbon,  to 
heirs,  my  lot  of  land,  with  the  buildings  thereoi 
now  reside,  known  as  number  nine,  on  the  nortt 
New  street,  in  the  city  of  Charleston,  and  in  tl 

I  devise  my  lots,  with  the  buildings  thereon,  ko 


ATLANTA,  DECEMBER  TERM,  1869.       565 

Gibbon  et  al.,  vs.  Gibbon. 

1  not  to  be  sabject  to  the  control^  nor  liable  for  the  debts 
her  present  nor  any  future  husband  with  whom  ^  she  may 
Sivmany,  for  and  during  her  natural  life,  and  u|)on  Ellen 
Brown's,  my  daughter's  death^  then  in  trust  to  pay  the 
id  rents  to  her  child,  or  children,  and  to  the  issue  of  any 
leeased  child  or  children,  children,  the  issue  of  a  deceased 
did  or  children  representing  his  or  their  parent,  then  liv- 
iK,at  her  death,  until  the  youngest  child  living  shall  attain 
keage  of  twenty-one  years  of  age,  when  this  real  estate  shall 
Hb  to,  and  shall  be  equally  divided  among  the  said  children 
il  the  issue  of  deceased  children,  representing  their  de- 
paed  parent,  or  parents,  to  them  severally  and  to  their  heirs, 
Mfirom  all  trusts  and  limitations;  but  should  my  daughter, 
len  L.  Brown,  die  childless,  then  this  real  estate  shall  pass  to 
r  heirs  of  full  blood.  I  devise  the  rest  and  remainder  of 
^xcal  estate  to  John  Gibbon,  George  E.  Gibbon,  William 
^ebb  and  Andrew  McBrown,  to  them  and  their  heirs,  in 
p%  to  collect  and  receive  the  rents  and  profits  arising  from 
1^  Mud  real  estate,  and  the  nett  increase  I  direct  that  they 
ide  into  two  equal  moieties,  and  one  moiety  of  the  said  in- 
IM  shall  be  paid  to  my  son  George  E.  Gibbon,  for  and 
Ikig  his  natural  life,  and  upon  his  death  then  in  trust  to 
'  the  said  increase  to  his  children,  and  the  issue  of  any  de- 
Pri  child,  the  issue  of  deceased  children  representing  their 
fcmcd  parent,  then  alive  at  his  death,  until  the  youngest 
then  living  shall  attain  the  age  of  twenty-one  years, 
the  one-half  part  of  this  said  real  estate  shall  pass  to 
eqaally  and  severally  divided  among  them  and  their 
but  should  my  son,  the  said  George  E.  Gibbon,  die 
I,  this  half  part  of  my  said  real  estate  shall  pass  to 
of  the  full  blood;  and  the  other  moiety  of  the  in- 
flball  be  paid  to  my  daughter,  Ellen  L.  Brown,  wife 
raw  McBrown,  for  her  sole  use,  during  her  natural 
to  be  liable  to  the  control  of  her  present  or  any  future 
with  whom  she  may  intermarry,  her  receipt  alone 
fiirthe  payments  thereof,  and  upon  her  death,  then 
to  psy  the  said  increase  to  her  children,  and  to  the 
any  deceased  child  or  children,  the  issue  of  deceased 
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children  representing  their  parent  then  livings  at  hi 
until  the  youngest  child  living  shall  attain  the  age  of 
one  years,  when  this  real  estate  shall  pass  to  and  I 
equally  among  the  said  children  and  the  issue  of 
children,  representing  their  deceased  parent,  to  them  i 
and  their  heirs,  freed  from  all  trusts  whatsoever.  Bt 
my  daughter,  Ellen  L.  Brown,  the  wife  of  Andrew  M 
die  childless,  then  this  said  real  estate  shall  pass  freed 
trusts  to  my  heirs  of  the  full  blood. 

The  residue  of  my  personal  property  of  every  k 
description  whatever,  of  which  I  die  possessed,  or  t 
I  may  be,  at  law  or  in  equity,  entitled,  I  direct  to  be 
into  two  equal  portions :  one  portion  I  bequeath  to 
Greorge  E.  Gibbon,  to  him  absolutely,  and  the  other 
I  bequeath  to  John  Gibbon,  George  E.  Gibbon  and  ' 
L.  Webb,  to  them  and  their  executors,  in  trust,  to  in 
same,  one-half  in  South  Carolina  six  per  cent,  stock 
other  half  in  city  of  Charleston  six  per  cent  stock, 
income  arising  from  this  investment,  as  it  becomes  di 
shall  pay  over  to  my  daughter,  Ellen  L.  Brown,  the 
Andrew  McBrown,  taking  her  receipts  alone  for  thep 
thereof,  during  her  natural  life,  not  to  be  liable  to  i 
trol  or  contracts  of  her  present  or  any  future  hasban 
whom  she  may  intermarry,  and  upon  her  death,  then  in 
pay  over  the  said  income  to  her  child  or  children,  ias 
deceased  child  or  children  representing  their  deceased 
or  parents,  who  shall  be  alive  at  her  death,  until  the 
est  living  shall  attain  the  age  of  twenty-one  years,  w 
whole  of  said  State  and  city  stock,  freed  from  all  trw 
be  paid  over  to  them  in  severalty,  share  and  share  ali 
distribution  being  made  per  stirpes.  But  should  my 
ter,  Ellen  L.  Brown,  wife  of  Andrew  McBrown,  died 
then  this  State  and  city  stock  shall  pass  to  my  hon 
full  blood." 

He  nominated  John  Gibbon,  George  E.  GibboOi^ 
L.  Webb  and  Andrew  McBrown  his  executors,  with 
viso,  that  if  McBrown  died  before  Ellen  L.  Brown^ifa 


ATLANTA,  DECEMBER  TERM,  1869.       567 

Gibbon  et  al.,  vs.  Gibbon. 

ezecatriz  in  his  stead,  and  signed  the  will,  with  the  usual 
rmalities,  on  the  7th  of  April,  1859. 
Oa  the  25th  of  November,  1859,  he  made  a  codicil,  to  be 
ken  as  part  of  said  will,  which  was  to  staud^  except  as 
lerehy  modified.  In  it  he  states  that  the  birth  of  his  daugh- 
t^TAsij  Elizabeth  Gibbon,  and  a  wish  to  provide  for  her,  is 
ie  sole  motive  for  these  modifications.  By  said  codicil  he 
len  bequeathed  to  said  John  Gibbon,  George  E.  Gibbon  and 
P^aiiam  L,  Webb,  $50,000  00  of  his  State  of  South  Caro- 
na  six  per  cent,  stock,  ''to  be  taken  at  its  par  value,  to  them, 
ieir  executors  and  administrators,  in  trust,  nevertheless  for 
M  sole  use  and  benefit  of  his  (my)  daughter,  Mary  E.  Gib'^ 
O0i  for  and  during  her  natural  life,  free  from  the  control 
bd  contracts  of  any  husband  with  whom  she  may  marry. 
Eld  upon  her  death,  the  said  trust  estate  shall  pass  to  her 
odldren,  to  be  equally  divided  among  them^  th^  issue  of  a 
^Bceased  child  or  children  taking  the  portion  or  shares  to 
^Ach  the  deceased  parent,  if  alive,  would  have  been  en- 
Uid,  freed  from  all  trusts  whatever.  But  should  Mary 
^Ubeth  Gibbon  die  leaving  no  child,  or  the  issue  of  a  de- 
Based  child,  living  at  her  death,  then  this  trust  estate  shall 
■ttB  to  his  (my)  heirs  forever.  On  the  death  of  his  (my)  wife, 
Luna  Gibbon,  his  (my)  daughter,  Mary  Elizabeth  Gibbon 
budl  be  entitled  equally  with  the  rest  of  his  (my)  children  to 
|b|e-third  part  of  the  trust  estate,  by  said  will  bequeathed  to 
NiBteeB  for  the  use  of  said  wife,"  to  be  held  by  said  John, 
tmrge  E.  and  William  L.,  upon  the  same  trusts  as  the  $50,- 
tX)  00  bequeathed  herein  to  said  Mary  Elizabeth. 
g  On  the  15th  of  February,  1861,  after  the  birth  of  his  son, 
^sim  Edward  Gibbon,  he  made  another  codicil  whereby  he 
liKve  to  said  last  name  trustees  $35,000  00  ''of  stock  of  the 
Bptte  of  South  Carolina,  or  the  city  of  Charleston,  at  its  par 
tSiae/^  in.  trust,  for  the  sole  use  of  said  son,  John  Edward, 
Mvided  that  if  he  died,  leaving  no  child  at  his  death,  this 
Klirt  estate  should  be  divided  equally  between  testator's  wife 
^  children,  living  at  John  Edward's  death,  share  and  share 
like. 
A  last  codicil  gave  to  Benjamin  F.  Riddell  $10,000  00  of 
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South  Carolina  State  stock,  at  par,  provided  Riddell  woald 
travel  with  testator,  fur  his  health,  when  and  as  loog  as  lie 
wished,  and  return  with  him  to  Charleston,  and  go  again,  if 
testator  wished  to  travel  for  his  health. 

At  the  time  of  executing  said  will  and  codicils,  testator  had 
no  property  except  in  Charleston,  South  Carolina.    Geoige 
E.  Gibbon,  a  son  by  a  former  marriage,  bis  wife,  Mrs.  Elloi 
L.  Brown,  William  Gibbon  and  Mrs.  Little,  his  brother  and 
sister  of  the  whole  blood,  and  John  Gibbon  and  Mrs.  Wait^ 
his  brother  and  sister  of  the  half  blood,  were  living.  Testator 
removed  to  Georgia,  afler  the  date  of  the  last  codicil,  and  a^ 
quired  real  property  here.     If  Mrs.  Brown  ever  had  a  child 
it  perished  at  the  birth,  or  died  soon  afler,  andshedied  in  186^ 
her  husband  surviving  her.     On  the  29th  of  May,  186^ 
testator  died,  leaving  as  his  heirs-at-law  said  minors,  Maij 
E.  and  John  E.,  his  wife,  and  said  George  E.     Acoordingto 
the  appraisement,  his  property  consisted  of  $28,600  00  k 
real  estate  in  Georgia,  $31,500  00  of  real  estate  in  Sob4 
Carolina,  stocks  and  bonds  of  the  United  States,  Geoigi^ 
South  Carolina,  Charleston,  etc.,  of  the  current  cash  TaloflV 
8190,000  00.     His  estate  had  suffered  greatly  by  the  ^.] 
The  stocks  of  Charleston  and  South  Carolina,  at  par  when  b 
made  his  will,  greatly  depreciated,  the  $82,000  00  of  theiff* 
mer  were  appraised  at  sixty  cents  in  the  dollar,  and  the  $7V' 
304  00  of  the  latter  were  appraised  at  fifty  cents  in  thedolitt 
And  the  great  fire  in  Charleston  and  the  war,  had  greatlfit*] 
duced  the  value  of  the  real  estate  in  Carolina. 

In  July,  1868,  the  will  was  admitted  to  probate  in 
ton  county,  Georgia,  and  George  E.  Gibbon,  alone  qt 
fied  and  took  possession  of  the  estate  as  executor.    Hei 
a  bill  against  said  minor  children  for  a  partition  of 
property.     (William  H.  Fisher  was  appointed  their 
dian  ad  litem.)     In  this  bill  he  claimed  that  under 
\nll  he  was  entitled  to  half  of  said  realty  in  Gkoigii) 
that  the  other  half  was  subject  to  division  between 
and  said  minors,  to  the  exclusion  of  the  widow.    She 
murred  to  this  bill  because  she  was  not  made  a  party  io^ 
and  because,  as  she  contended,  she  and  said  minors  weie( 
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led  to  an  equal  distribution  of  the  realty  in  Georgia,  be- 
iiae  it  was  acquired  after  the  will  was  made  and  did  not 
B8  under  it,  the  said  realty  having  been  acquired  from  the 
k  of  ApnJ,  1862,  to  the  23d  of  November,  1863. 
This  demurrer  was  met  by  an  amendment  to  the  bill 
eging  that,  by  the  will,  Mrs.  Gibbon  was  put  to  an  elec- 
m  as  between  her  legacy  and  dower  in  the  real  estate,  and 
at  she  had  elected,  on  the  4th  of  September,  1868,  to 
ke  her  l^acy  in  lieu  of  dower,  and  that  said  after-acquired 
b1  estate  in  Georgia  did  pass  under  said  will.  After  this 
oendment  was  filed,  the  whole  was  demurred  to  de  novo 
I  the  same  and  other  grounds.  Pending  the  argument  on 
lis  demurrer,  complainant's  counsel  yielded  the  point  so 
or  as  to  make  Mrs.  Gibbon  a  party  defendant.  The  bill 
w  then  answered  by  William  H.  Fisher,  in  behalf  of  the 
tukbren,  setting  up  their  right  in  the  real  estate  to  be  equal 
>  that  of  complainant,  and  by  Mrs.  Gibbon,  in  her  own 
Aalf,  to  the  same  purport,  making  her  answer  in  the  na- 
Bnof  a  cross-bill,  and  alleging,  among  other  things,  1st, 
bat  the  Georgia  real  estate  did  not  pass  by  the  will,  and 
bat  she  was  entitled  to  an  equal  share  of  that ;  2d,  that 
b«  legacy  to  Mrs.  Ellen  L.  Brown  was  a  lapsed  one,  or  it 
lant  to  all  the  heirs  or  distributees  of  the  testator,  either 
y  descent  or  purchase,  and  it  mattered  not  which,  as  the 
ftct  was  the  same  ;  3d,  that,  as  to  these  devises  and  lega- 
m  she  was  not  put  to  her  election  by  the  will  and  the 
kw,  and  was  entitled  to  her  legacy  and  an  equal  share  in 
be  property  and  fund  they  embraced,  according  to  the 
Mutes  of  Georgia  and  South  Carolina  respectively  ;  4th, 
lat  the  pretended  election  set  up  against  her  was  a  nullity, 
mA  that  she  could  not  make  her  election  until  the  state  of 
^  funds  were  ascertained,  and  that  could  not  be  done  until 
taQ  was  a  final  construction  of  the  will ;  5th,  as  the  di- 
lation of  the  Court  was  requisite,  and  the  executor  would 
bt  apply  for  it,  she  prayed  for  such  direction. 
This  being  the  state  of  the  pleadings,  and  the  question 
sing  one  entirely  of  law,  with  no  dispute  as  to  the  facts, 
id  each  party  desiring  to  hasten  an  adjudication,  they 
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agreed,  by  an  order  taken  in  term,  that  the  presiding  Jtdge 
should  hear  and  decide  the  questions  made  at  Chamben. 
Subsequent  to  the  time  when  the  case  was  thus  set  down 
for  a  hearing,  to- wit,  on  the  3d  day  of  November,  1868,  the 
said  executor,  after  having  sojourned  in  Atlanta  for  tie 
summer,  was  on  the  point  (as  Mrs.  Gibbon  supposed,)  of 
removing  himself  and  family  back  to  their  family  mansum 
in  Charleston,  where  they  had  always  resided,  where  hewu 
a  partner  in  a  business  house,  where  the  other  execnton 
resided,  and  where  some  of  the  property  of  the  estate  m 
situated  ;  and,  seeing  that  he  had  t?ie  power  to  remove  the 
assets  to  South  Carolina,  Mrs.  Gibbon  filed  her  bill  to  en- 
join the  removing  of  said  assets,  and  for  the  appoiDtmeot 
of  a  Receiver,  which  was  duly  sanctioned  by  the  Court  m- 
cording  to  her  prayer.  To  this  bill  George  Gibbon  fiU 
his  answer,  sustained  by  affidavits,  and  upon  them  mads 
the  usual  motion  to  dissolve  said  injunction  and  revoke  uii 
Eeccivership,  which  motion  was  heard  before  His  Hoitf 
simultaneously  with  the  hearing  set  dovm  as  afoieetiL 
After  said  hearing  it  was  the  judgment  of  the  Court:  1^' 
that  the  legacy  to  Mrs.  Brown  was  not  a  lapsed  one,  W 
was  a  bequest  to  his  children,  and  that  the  widow  wis  oot 
entitled,  in  any  manner,  to  participate  in  the  fund  wiiiA 
represented  it.  2d,  tliat  the  after-acquired  real  estate  > 
Georgia  passed  by  the  will,  and  by  the  laws  of  this  Stst^ 
was  a  good  legal  devise  under  said  laws.  3d,  thattii 
widow  was  put  to  her  election  as  to  both  the  aforesaid  jvof 
erty  or  funds,  and  could  take  no  interest  therein  if  she  took 
the  legacy.  4th,  that  the  pretended  election  shoold 
treated  as  no  election,  and  that  the  widow  might  elect^ 
there  was  a  final  adjudication  on  all  the  points  made, 
that  the  injunction  should  be  dissolved  and  the  Beoei^ 
ship  revoked.  To  the  Ist,  2d,  3d  and  5th  points 
Gibbon  excepted,  and  Fisher,  as  the  guardian  ad  I 
excepted  likewise  to  so  much  of  said  judgment  as  is 
tained  in  the  2d  point. 
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LocHRANK  &  Clark,  William  Dougherty,  for  plaintiffs 
in  error,  said  that,  at  common  law  the  full-blood  takes  in 
pprference  to  the  half-blood :  8  Petersdorf,  48;  Shar's  Black- 
rtone,  201,  208  to  240  ;  for  the  law  of  South  Carolina,  see 
Stk  Stat.  8.  C,  162-3  ;  3  Gr.  Cruise  on  Real  Prop.,  172 ; 
for  that  of  Georgia,  see  Irwin's  Code,  sec.  2421 ;  whole- 
blood  and  full-blood  synonymous :  1  Bouvier  L.  Die,  527 ; 
[n  Qeorgia  heirs-at-law  means  those  among  whom  the  law 
Jirtrihutes  the  estate :  2  Wallace,  Jr.  R.,  368.  Till  3l8t 
December,  1833,  in  England,  where  the  devisee  was  also 
Wr,  he  took  as  heir  and  not  as  devisee :  1  Jarman  on  W., 
lU  ,112 ;  1  Saldk.  R.,  241 ;  5  M.  &  S.  R.,  14  ;  1  Bar  & 
Wol.,  520  ;  2  M.  &  K.,  93.  Statute  3  and  4,  William  4th 
^«  106 ;  Every  fair  intendment  must  be  made  in  favor  of 
Itoheir:  Bender  vs.  Dedhrick,  7  W.  &  S  ;  Raymond's  R., 
*B3 ;  Vaughan,  262 ;  Cowper,  329,  657 ;  2  Vesey,  272, 
*1 ;  3d  Vesey,  332,  492  ;  1st  Vesey  &  B.,  466  ;  Mrs. 
w^Ws  legacy  lapsed:  1st  Jarman  on  W.,  667-8-9;  Irwin's 
Jode,  sec.  2433  ;  2  Shar's  Blackstone,  170 ;  Irwin's  Code, 
1238,2239;  1st  Coke's  R.,  66;  Irwin's  Code,  sees.  2224, 
225,  2243  ;  1  Jarm.  on  W.,  310  ;  citing  Plowden,  345  ; 
W  Eliz.,  422  ;  2  Jarm.  on  W.,  204 ;  Redfield  on  W.,  392; 

Jarm.,  9  ;  2  Leonard,  70  ;  1  Comyn's  R.,  81 ;  Cowper, 
35;  Clark  vs.  Day,  Cook's  Eliz.,  313  ;  White  vs.  Collins, 
Comyn's,  291 ;  2  Sanders,  388 ;  1  Comyn's,  353,  372  ;  4 
''lasel,  384,  The  after-acquired  real  estate  does  not  pass 
*^er  this  will.  It  was  so  at  common  law  there  till  1st  of 
•nuary,  1863  ;  the  lex  rei  situs  governs :  32  Henry,  8th, 
^  1 ;  Cowper,  89 ;  35th  Ga.  R.,  153 ;  18th  Ga.  R ,  3, 
tbg  L.  Mod.  R.,  210 ;  7th  Mod.,  239  ;  Ambler,  451  : 
Ith  Mod.  R.,  122  ;  34th  Ga.  R.,  387  ;  Irwin's  Code,  sees. 
7;  16th  Howard's  R.,  275  ;  9th  Iredell,  288  ;  5  W.  & 
>  199  ;  1st  Strange,  491  ;  as  to  election :  1  Jarman  on  W., 
^,  387  ;  2  McCords,  ch.  306  ;  City  of  Phila.  vs.  Davis  ; 
^  Whart,  3  Depran,  388  ;  3  Vesey,  492,  332  ;  2d  Vesey, 
2,  581 ;  11th  Viner,  185;  2  Equity  Cas.,  439  ;  devise  to 
^  upon  failure  of  prime  object  of  bounty,  covers  heirs  at 
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the  time  of  the  failure  :  2  M.  &  K.,  230  ;  2d  M.  &  K.,90; 
8th  Vesey,  37  ;  8th  Gray,  86  ;  3d  Allen,  687. 

Collier  &  Hoyt,  for  defendant,  replied,  that  the  tota- 
mentary  scheme  should  be  carried  out :  Doug.  322  : 1  Blad:, 
672  ;  testator  intended  to  provide  against  a  lapse  of  Hn. 
Brown's  devise  and  it  did  not  lapse  ;  3  Atkyns,  572 ;  2 
Cox,  121 ;  2  Vernon,  207,  611 ;  2  Peere  Williams,  113 ; 
1st  Peere  Williams,  274;  Eoper  on  Leg.,  487, 8-9;  2 
WiUiams  on  Ex.,  1039-40;  17th  Ala.,  (U.  S.)214;  or  if 
lapsed  as  to  Mrs.  Brown,  it  went  into  the  residuum:  i 
WiUiams  on  Ex.,  1250,  1258  ;  8  Vesey,  25  ;  1  Sim.  &  Stu, 
294 ;  1st  Eichard,  Eq.,  462  ;  7th  Metcalf,  141 ;  3l8t  Qa. 
R.,  483  ;  32d  Ga.  R.,  623  ;  In  this  will  full-blood  meant 
children  of  testator :  1  Williams  on,  Ex.,  116  ;  1  Boper  oB 
L.,  115  to  119  ;  15th  Vesey,  191 ;  The  after-acquini 
property  passed  under  the  will :  Irwin's  Code,  sec.  2425; 
25th  Ga.  R.,  657  ;  4th  Hill's  (N.  Y.)  R.,  138  ;  8  Paiges 
R.,  503  ;  12  Metcalf,  169, 262  ;  3  Ciish.  R.,  366  ;  8  Oram*, 
66  ;  4th  Maryland,  R.,  335  ;  23  Mass.  R.,  251 ;  2  Sumwr, 
C.  C.  R.,  266 ;  18th  Ga.  R.,  1  ;  The  widow  must  elect: 
Irwin's  Code,  sees.  2429,  3104-5-6-7 ;  24th  Ga.  R.,  18S; 
as  to  discretion  of  Chancellor,  see  1st  Ga.  R.,  9 ;  3d,  H 
435  ;  6th,  220  ;  15th,  554  ;  25th,  148. 

McCay,  J. 

1.  We  do  not  think  the  legacies  to  Mrs.  Brown  lapaei 
The  will  distinctly  provides  that  at  her  death,  without  chil' 
dren,  the  property  left  her  shall  go  to  the  testator's  heiflrfi 
the  whole  blood.  This  is  not  the  same  as  if  it  were  left  to 
his  heirs  simply,  it  points  out  a  particular  class  of  heirs,  * 
rather,  as  we  shall  hereafter  show,  it  excludes  a  pardcote 
class  of  heirs,  and  therefore  the  persons  taking  are  pore 
and  do  not  take  as  heirs. 

Bat  it  is  said  that,  as  Mrs.  Brown  died  before  the 
and  as  no  man  can  have  heirs  until  he  is  himself  dead, 
legacy  to  Mrs.  Brown  failing  as  to  her,  and  also  fails  as  to 
remainder,  because  at  her  death  there  was  no  persons  in 
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fltenoe  answering  to  the  description  of  heirs  of  the  whole  blood 
)f  the  testator^  and  that  consequently  the  bequest  is  a  lapsed 
legacy.  The  common  law  rule  that  a  remainder  must  have 
a  particular  estate  to  support  it,  has  never  been  applied  so  as 
to  oiQse  a  legacy  to  lapse.  Mr.  Bediield^  in  his  book  upon 
wills  says:  (2  Redfield,  501.)  "When  the  bequest  depends 
npoQ  an  intervening  estate  under  the  will,  and  is  thus  made 
to  take  effect  only  at  the  termination  of  the  prior  estate,  and 
the  prior  estate  lapses  by  the  death  of  the  legatee,  before  the 
testator,  this  will  not  defeat  the  bequest  over/'  and  he  refers 
to  Domerous  authorities  in  support  of  the  position.  A  will 
takes  effect  at  the  testator's  death.  Nothing  is  more  common 
iban  a  devise  to  certain  of  the  testator's  heirs,  as  the  heirs 
of  his  body,  his  heirs  male,  his  minor  heirs,  his  heirs  of  the 
^ole  bloody  etc.  These  are  all  good  devises,  because  though 
t  man  has  no  heirs  so  long  as  he  lives^  yet  at  the  momen  t 
tte  will  takes  effect  he  Jias  heirs. 

In  this  case,  as  the  first  taker  died  before  the  testator,  the 
Bfe-estate  could  not^  it  is  true^  take  effect ;  but  as  we  have 
^Oythis  is  not  necessary  to  prevent  a  lapse:  Bedfield^  2d 
volume,  501.  When  this  will  took  effect,  to-wit:  at  the 
faith  of  the  maker  of  it,  his  heirs  of  the  whole  blood,  (what- 
B^'er  he  meant  by  the  phrase)  were  in  existence,  and  under 
'he  rule  we  have  mentioned,  they  take,  as  though  the  life- 
(■tate  was  not  given  at  all.  He  did  not  intend  that  his  heirs 
'  the  full  blood  should  take  through  Mrs.  Brown.  He 
iJy  introduces  them  in  case  she  and  her  children  fail,  and 
f^  see  no  reason,  as  they  have  failed,  why  this  bequest  is  not 
\  good  as  though  it  had  been  directly  to  testator's  heirs  of 

je  full  blood. 

i%  A  leading  point  in  this^ase,  is  the  meaning  which  is 
^  given  to  the  words  "heirs  of  the  full  blood,"  used  by 
to  testator,  in  several  of  the  clauses  in  this  will.  '  Does  it 
Sj^ade  the  wife  ?  Although  at  the  testator's  death  he  had 
to  children  by  his  last  wife,  yet  when  the  will  was  made  he 
Ip  none,  nor  does  he  by  any  words  used  in  the  original  will 
hp  to  have  contemplated  children  by  her.  So  far,  there- 
ta^  as  his  immediate  family  is  concerned,  these  words,  taken 
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alone,  have  no  meaning.  He  had  two  children  and  his  fi 
and  had  he  them  only  in  his  mind  the  language  he  a 
would  be  inexplicable.  His  two  children  were  of  the  a 
mother,  and  of  the  same  blood,  and  the  words:  ''heiisof 
full  blood/'  are  simply  nonsense,  as  applied  to  the  imiA 
ate  family,  as  it  then  stood,  and  as  it  is  referred  to  in  thei 
But  it  appears  thq  testator  had  whole  and  half  brothen  i 
sisters  then  living,  and  this  fact,  as  it  seems  to  us,  makes 
meaning  clear.  The  property  which  he  is  referring  to  i 
remainder.  He  is  contemplating  the  death  of  his  wifi^i 
of  both  his  children ;  to  each  of  them  he  gives  a  life-€>t 
and  at  the  death  of  either  of  his  children,  without  isBoe^ 
desires  to  dispose  of  the  remainder.  He  thinks  of  his  brotl 
and  sisters  and  their  families,  and  he  remembers  that  by 
laws  of  South  Carolina,  (where  the  will  was  made,)  the  wh 
and  the  half  blood,  in  such  a  case,  share  equally.  Thii 
against  his  wishes,  and  he  specially  restricts  the  inherits 
to  the  whole  or  full  blood. 

Literally,  these  words  exclude  even  his  son  and  daogbl 
as  well  as  wife.  The  son  and  daughter  are  of  his  blood,  1 
not  of  his  full  or  whole  blood  ;  as  to  each  other  they  an 
the  whole  or  full  blood,  in  them  is  equally  mingled  theU 
of  their  father  and  their  mother,  they,  as  to  each  other, 
of  the  same  blood,  they  are  of  the  blood  of  the  father  and  I 
mother,  but  they  are  of  the  full  blood  of  neither.  As  a  < 
scription  of  one's  descendants,  these  words  are  simply  oc 
sense.  A  man  can  have  no  descendants  of  the  full  blood 
himself,  since  even  his  children  have  of  necessity  only  b 
of  his  blood.  Mr.  Lovelass,  in  his  Treatise  on  Wills^  1' 
says :  ''A  kinsman  of  the  whole  blood  is  he  that  is  deriv 
not  only  from  the  same  ancestor,  but  the  same  ooupU  of  i 
cestors.  Thus  the  blood  of  J.  S.  being  composed  of  thit 
his  father,  G.  S.,  and  that  of  his  mother,  L.  B.  therefore^  1 
brother,  F.,  being  descended  from  the  same  parents^  has  < 
tirel]/  the  same  blood  with  J.  S.,  or  is  his  brother  of  the  wk 
blood.  But  if  6.  S.  die,  and  J.  B.  marry  another  and  hai 
issue,  though  having  the  blood  of  J.  B.,  having  also  the  U«» 
of  the  second  husband  is  only  of  the  half  blood  atJ'^ 
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The  toordSf  therefore,  of  this  will,  taken  literally,  exclude 
the  children  as  well  as  the  widow,  since  thej  are  none  of  them 
of  the  full  blood  of  the  testator.  But  clearly,  taking  the  will 
altogether,  it  is  not  to  be  believed  that  he  intended  to  give 
this  property  to  his  collateral  kindred  whilst  any  of  his  im- 
jaediate  family  are  living.  His  mind  was,  doubtless,  so  bent 
«pon  ezclnding  his  kindred  of  the  half  blood,  that,  as  is 
toy  common  with  testators,  he  used  language  inconsistent 
irith  the  plain  intent  of  his  will,  in  other  parts  of  it.  Courts, 
k  each  cases,  will  not  stick  in  the  bark,  they  will  give  a  fair 
nterpretation  to  a  will,  taking  it  altogether,  and  will  not, 
^7  giving  to  an  awkward  expression  its  strict,  literal  mean- 
ing, thwart  the  real  meaning  of  the  testator,  and  will  not 
beritate  to  alter,  or  drop,  or  insert  a  word  to  carry  this  rule 
bto  effect :  Revised  Code,  section  2420. 

After  much  reflection,  we  cannot  but  think  that  this  tes- 
titor  meant  to  give  this  remainder  to  his  heirs,  but  if  col- 
lateral heirs,  then  only  to  those  of  the  full  blood. 
By  the  laws  of  Georgia  the  wife  is  expressly  made  the 
of  the  husband.  •  If  there  be  no  children,  she  is  the 
^*iole  heir,''  and  if  there  be  children,  she  is  one  of  the  heirs. 
'A  man's  heirs  are  those  who,  by  law,  take  his  property  on 
"•lis  death  without  a  will. 

]!  Our  rules  of  inheritance  are  diflferent  from  those  of  Eng- 
Ittid,  and  each  of  the  States  of  the  Union  has  its  own  rules 
^^pon  this  subject.  The  word  must  necessarily  describe  dif- 
piOQt  classes  of  persons,  accordingly  as  it  is  used  under  one 
l-w  or  another.  By  the  old  English  law,  the  word  heir  only 
rered  descendants,  it  never  went  upwards,  a  man's  father 
mother  could  not  be  his  heir.  By  our  law,  the  wife  is 
jly  made  "an  AeiV"  of  her  husband.  Code,  section 
We  are  clear,  therefore,  that  by  these  words  :  "heirs 
the  full  blood,"  he  did  not  mean  his  children  alone,  but 
heirs  generally,  his  legal  statutory  heirs  with  the  quali- 
m  that  if  it  should  happen  that  his  collateral  heirs 
then  only  those  of  the  whole  blood  shall  come  in. 
By  the  common  law,  land  was  not  devisable  by  will. 
Oourts,  however,  held  the  use  of  it  devisable.    But 
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when  the  statute  of  uses  vested  the  legal  title  in  the  usee, 
the  right  to  devise  lands  fell  with  that  statute.  The  statute 
of  wills  allowed  one  to  devise  lands  of  which  he  was  «i:«l 
and  possessed.  Under  tlie  words  of  this  statute,  as  well  as 
because  a  will  of  lands  is  treated  as  a  conveyance,  it  was  the 
well  settled  rule  in  England,  and  in  this  State,  until  tbe 
adoption  of  the  Code,  that  after-acquired  lands  did  not  pass 
by  a  will :  Joiics  vs.  Shumake  35th  Georgia  BeportSf  151 
The  2425th  section  of  our  Code,  which  went  into  operatioB 
on  first  of  January,  1863,  is  in' these  words  :  "All  properij 
acquired  subsequent  to  the  making  of  a  will  shall  pass  under 
it,  if  its  provisions  be  sufficiently  broad."  This  will  wi 
made  in  1859,  the  latest  codicil  to  it,  in  1861,  but  the  testa- 
tor did  not  die  until  May,  1868.  All  the  Georgia  lands  owned 
by  him  at  his  death  were  acquired  after  he  made  his  wilL 

It  is  contended  that  the  will  not  having  gone  into  efEecft 
until  the  testator's  death,  being  ambulatory  until  then,  wy 
a  good  will  to  pass  these  lands.  We  think  not.  We  do 
not  say  that  the  words  of  this  will  are  not  large  enough  to 
pass  after-acquired  lands,  had  the  will  been  made  after  the 
Code  went  into  operation.  On  the  contrary,  we  are  of 
opinion  that  such  a  will  made  now  would  pass  such  landi 
We  do  not  think,  however,  that  the  statute,  passed  after  a 
will  is  made,  so  operates  as  to  make  the  will  dispose  of  prop- 
erty that  it  did  not  dispose  at  the  time  it  was  made.  Tho 
Act  is  not  in  its  terms  retrospective,  and  it  is  a  general  nb 
of  law,  as  well  as  a  fundamental  provision  of  the  Code,  that 
an  Act  is  not  to  have  a  restrospective  operation,  unless  tbe 
words  of  the  Act  so  require. 

It  would  be  doing  great  injustice  to  the  intentions  of  t 
testator  to  change  the  legal  effect  of  his  will  by  a  law  mada 
after  those  intentions  had  been  expressed.  Ab  the  heirs-at^ 
law  have  no  vested  rights  until  the  ancestor  is  dead,  we 
not  assert  that  such  a  law  would  have  been  invalid  under  t^ 
Constitution  of  this  State,  as  it  stood  at  that  time,  prohi 
ing  retroactive  legislation,  injuriously  affecting  private  righi 
though  a  good  deal  might  be  said  in  favor  of  that  view.  E 
though  the  heirs  had  no  rights,  the  testator  had  a  right 
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ppose,  when  he  acquired  lands  subsequently  to  the  making 
his  will,  that  they  went  to  his  heirs-at-law,  and  an  Act 
ring  an  effect  to  words  in  his  will  so  as  to  make  them  pass 
opertv  which  they  did  not  pass,  comes  very  near  being  an 
et  "  injuriously  affecting  private  rights." 
But  whether  this  be  true  or  not,  the  rule  remains  that 
atutes  are  not  to  have  a  retroactive  operation,  unless  they 
I  upon  their  face  require  :  Dwarris  on  Statutes,  681.  And 
lis  applies  as  well  to  statutes  relating  to  wills  as  to  any 
tiher  statutes.  A  will  is  almost  entirely  a  question  of  in- 
sition,  and  it  is  in  fact  making  a  will  for  a  man,  to  give  to 
b  words  a  meaning  they  did  not  have  at  the  time  they  were 
Titten.  The  words  of  this  will  are  general,  they  do  not 
pecifieally  bequeath  all  the  lands  the  testator  might  have 
t  his  death,  they  are  broad  enough  to  include  such  lands, 
Dt  it  is  hardly  fair  to  the  testator's  intentions,  to  say  these 
BDeral  words,  when  the  will  was  written,  would  not  pass 
Ser^acquired  lands,  but  as  the  law  now  is,  such  words 
imU  pass  such  lands,  and  therefore  we  will  give  to  the 
Olds  such  effect  as  they  would  have,  if  used  now.  We 
itt  not  sure  that  if  the  will  clearly  showed  it  was  the  tn- 
mtbm  of  the  testator  to  pass  after-acquired  lands,  the  sub- 
«|aent  Act  making  such  intention  legal,  might  not  give 
didity  to  the  bequest,  but  this  is  a  different  case.  Lands 
Mild  pass  under  such  words  now,  because  though  the  in* 
btion  is  not  specifically  declared,  yet  the  words  are  broad 
ItDg^^  and  this^  is  all  the  Code  requires.  The  law,  too, 
|Di  against  intestacy,  and  will  include  in  such  general 
ptases  everything  consistent  with  the  intention. 

think,  therefore,  that  from  the  reason  of  the  thing,  a 

made  beforethe  Code,  will  not  pass  after-acquired  lands, 

ly  if  there  be  no  words  in  the  will  specifically  de- 

that  intention.     And  this  is  consistent  with  the 

ities,  though  it  is  true  they  are  not  uniform :  Sutton 
?,   18th   Georgia  BepoHSj  3;  2  Mod.,  210 ;  7 

239;  3  Vent.,  653;  Ambler,  451;  16  Howard,  275; 
ih^  60;  9  Iredell,  288;  5  Watts  and  Seargent,  199; 

.,  551;  2  Atkins,  36;  1  Ves.,  Sr.,  225. 

You  Xlr-iT. 
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Without  doubt,  there  are  American  decisions  on  statntes 
very  like  ours,  in  which  a  different  view  is  taken  of  the  law. 
The  cases  in  Massachusetts  are  very  strong :  12th  Met.  169, 
262 ;  2  Sumner,  263 ;  3  Gushing,  366.  The  other  cases  refer- 
red to  in  the  argument,  (4  Maryland,  335;  23  Miss.,  251,)  do 
not,  as  it  seems  to  me,  sustain  the  Massachusetts  cases.  The 
case  in  251  h  Georgia  Reports,  657,  of  Worrell  vs.  WrigUj 
was  also  referred  to  and  relied  on,  but  it  will  be  noticed  that 
that  was  a  case  of  personal  property,  and  besides  that,  the 
statute  on  which  that  case  turned,  was  not  a  statute  gnst- 
ing  new  powers  to  testators,  but  providing  for  a  coD8t^]^ 
tion  of  certain  words,  which  long  experience  had  shon 
testators  had  been  very  apt  to  use  in  a  meaning  contnuy  to 
the  legal  meaning,  by  means  of  which  their  intentions  hid 
been  defeated,  and  the  whole  scope  and  design  of  the  Ai 
was  to  give  to  these  words  a  meaning  which  would  confixB 
to  the  well-known  use  made  of  them  by  unskilled  dub. 

Testatoi*s,  anxious  as  they  often  are  to  create  remaiodai^ 
were  in  the  habit  of  doing  so  by  phrases  which,  though  ittk 
was  not  their  intention  in  fact,  made  perpetuities,  andthi 
Courts  were  compelled  to  hold  the  remainders  void,  and  thfl 
defeat  the  intention.  The  Act  construed  in  25^  Gtorp^ 
Reports,  657,  was  passed  to  uphold  the  intention  of  fki 
testators  to  give  to  certain  technical  phrases  thai  legal  nMr 
ing  which  experience  showed  they  in  fact  gave  them,  M; 
which  the  Courts  felt  themselves  bound  not  to  give  thflBi| 
It  was  well  enough  to  give  tha/t  Act  a  retrospective  O] 
tion  since  it«  object  was  to  compel  the  Courts  to  giv* 
certain  words  in  wills  that  meaning  which  it  was  plain 
testators  gave  them.  But  to  give  this  Act  a  retros] 
operation,  is  to  make  the  testator  do  what  l)e  didnotint 
to  do,  to  make  his  will  pass  property  by  words  which 
he  used  them  would  not  pass  it.  We  do  not  think  sock 
construction  ought  to  be  given  to  the  Act,  and  we  holdi 
the  after-acquired  lands  did  not  pass  by  this  will 
are  to  be  disposed  of  under  the  statute  of  distribatioDi^ 
this  State.  They  go  to  the  heirs-at-law^  the  wift  and 
drcn,  according  to  the  statute.    * 
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3.  We  do  not  think  that  under  our  statate  the  widovf  can 
take  her  l^acy  and  also  dower  in  these  lands.  The  legacy 
in  the  will  is  expressly  given  in  lieu  of  dower.  And  by  our 
ft-Ct,  Code,  section  1754^  her  dower  is  barred  by  any  legacy 
^ren  and  accepted  by  her  in  lieu  of  dower.  She  stands, 
liowever,  as  to  these  lands,  as  a  child  and  has  a  child's  part 
ta  them;  they  are  to  be  distributed  as  though  there  were 
BO  will,  except  that,  if  she  take  the  legacy,  she  cannot  take 
lower  even  in  these  lands. 

4.  We  do  not  see  much  ground  for  dispute,  as  to  the 
meaning  of  the  clause  bequeathing  $50,000  00  Charleston 
oity  stock,  at  its  par  value.  It  is  rather  far  fetched  to  sup- 
pose that  he  meant  to  give  $50,000  00  worth  of  Charleston 
Dsty  stock.  Had  he  intended  this,  he  could,  and  we  think 
mmld  have  expressed  himself  far  more  distinctly  than  he 
baa.  Indeed,  the  fairest  meaning  to  be  given  to  the  words 
irliich  he  does  use,  is,  as  we  think,  directly  contrary  to  this. 
EEe  says  $50,000  00  of  Charleston  city  stock,  at  its  par 
falne.  The  legatee  is  to  take  it  at  par.  How  can  this  be 
if  it  is  to  be  taken  at  a  discount,  or  at  a  premium  ? 

'  ff .  As  to  the  question  made  on  the  dissolution  of  the  in- 
jimction,  we  have  so  often  laid  down  the  rule  that  we  will 
not  farther  discuss  it.  There  has  been  no  ahuse  of  the  dis- 
aration  of  the  Judge.  Indeed,  we  are  not  sure  we  would 
Dot  have  done  just  as  he  has.  Injunctions  are  harsh  pro- 
Nedings,  and  it  ought  to  be  a  case  of  merit  to  authorize  the 
Qte  of  them.  The  Judge  still  has  the  whole  matter  under 
hk  control.  If  new  developments  come  out,  he  can,  if  he 
MM  fit,  renew  the  injunction.  As  it  is,  we  will  not  dis- 
turb his  judgment  on  this  point. 

-  Bbown,  C.  J.,,  concurred,  but  wrote  no  opinion. 

J   Wabneb,  J.,  dissenting : 

"^  I  dissent  from  that  portion  of  the  judgment  of  the  Court 
liitliiB  case,  which  allows  the  widow  of  the  testator  to  take 
iH>  equal  share  with  the  testator's  three  children  under  his 
v^itt,  in  the  property  devised  and  bequeathed  to  his  daugh- 
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ter,  Mrs.  Brown,  as  being  one  of  "Aw  heirs  of  the  fuU-Koaf 
specified  therein.     The  testator  having  in  his  will  given  to 
his  wife  $50,000  00  during  her  natural  life,  in  lieu  of  dower, 
it  was  not  his  intention  to  include  her  as  one  of  his  heirs  of 
the  fuU-bloodj  who  should  take  his  property,  in  the  event  his 
daughter,  Mrs.  Brown,  should  die  childless,  but  it  was  his 
intention  that  his  children,  his  heirs,  who  had  his  blood 
in  them,  should  take  it.     The  two  thousand  four  hundred 
and  forty-eighth  section  of  the  Code  determines  who  are 
the  heirs-at-law  of  a  deceased  person.     If  the  intestate 
dies  without  children,  or  the  descendants  of  children,  leav- 
ing a  wife,  the  wife  is  his  sole  heir.     It  is  only  in  the 
event  that  the  intestate  dies  without  children,  or  the  de- 
scendants of  children,  that  his  wife  is  declared  to  be  itf 
heir;  but  even  then  she  would  not  be  his  heir  of  ihefJl- 
bloody  as  specified  in  the  testator's  will.     If  there  are  chil- 
dren, or  descendants  of  children,  the  wife  is  not  dedired 
eo  nominey  to  be  an  heir  of  the  intestate.     It  is  true,  pro- 
vision is  made  for  her,  she  takes  a  child's  part  of  the  estate, 
unless  the  shares  exceed  five  in  number,  in  which  case,  she 
takes  ono-fifth  of  it.    Thus  it  will  be  seen,  when  there  aro 
children  or  the  representatives  of  deceased  children,  the 
wife  does  not  inherit  equally  as  an  heir  of  the  intestaift 
But  children  stand  in  the  first  degree  from  the  intesta^ 
and  inherit  equally  all  property  of  every  description.   The 
half-blood  on  the  paternal  side  inherit  equally  with  tke 
whole-blood.     The  majority  of  the  Court  hold,  that  tbe 
testator  meant  by  the  phrase,  heirs  of  the  full-blood,  Ui 
statutory  heirs,  including  his  wife.     In  my  judgment,  flOfih 
was  not  the  intention  of  the  testator,  nor  is  such  a  constno- 
tion  the  legal  effect  of  the  words,  "my  heirs  of  the  ftH* 
blood,"  contained  in  the  testator's  will.     The  testator  ins< 
be  presumed  to  have  known  when  he  made  his  will,  wW 
everybody  knows,  that  his  wife  was  not  his  heir  ofiMf^ 
bloody  even  if  it  were  to  be  conceded  that  she  was  his  i^ 
viory  heir  when  he  had  children  who  had  his  blood  in  tM 
and  who  stood  in  the  first  degree  to  him  as  his  heirs.  Tw 
property  bequeathed  and  devised  to  Mrs.  Brown,  she  h«^ 
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ied  childless,  should,  in  my  judgment,  be  equally  divided 
een  the  testator's  three  children,  to  the  exclusion  of  the 
w,  she  not  being  an  heir  of  his  bloody  either  statutory 
herwise. 


,  ex.  dem,  of  John  Herrin,  plaintiff  in  error,  vs.  Doe 
,d  E.  C.  Grannis,  administrator,  tenant,  defendants  in 
por. 

McCfty,  J.,  haying  been  of  ooansel  below,  did  not  preside  in  this  case.) 

iction  of  the  Coart  below  apon  a  collateral  issue,  is  not  reviewar 
by  writ  of  error  while  the  cause  is  pending  below.  Such  a  case 
ng  brought  up,  the  writ  of  error  was  dismissed  without  prejudice 
ilaintifiTs  right  to  file  a  bill  of  exceptions  pendente  lite  under  sec* 
1  4191,  Revised  Code.     (R.) 

lis  was  an  action  of  ejectment  in  Lee  Superior  Court, 
defendant  filed  an  affidavit  attacking  the  genuineness 
deed  under  which  plaintiff  claimed  title  to  the  prem- 
The  Court  ordered  a  trial  as  to  the  genuineness  of 
deed.  Evidence  was  introduced  pro  ftnd  con;  the  Court 
ged  the  jury,  and  they  found  that  said  deed  was  gen- 
.  Thereupon  counsel  for  defendant  filed  a  brief  of  sai  d 
3nce  and  moved  for  a  new  trial  of  said  issue  upon  vari- 
^ounds.  The  Court  refused  a  new  trial,  and  that  is 
;ned  as  error. 

tie  action  of  ejectment  was  not  tried.  Because  the 
B  was  still  pending  below,  this  Court  dismissed  the 
of  error  here.  Counsel  for  plaintiff  in  error  asked  this 
rt  so  to  shape  its  order  of  dismissal  as  to  allow  them  to 
I  bill  of  exceptions  pendente  lite.  The  Court  dismissed 
»U8e  because  prematurely  here,  "without  prejudice  to 
1^1  right  the  plaintiff  may  have  to  file  his  exceptions 
le  Superior  Court  under  section  4191  of  the  Code." 

ASON  &  Davis,  W.  A.  Hawkins,  for  plaintiff  in  error. 
.  T.  Snead,  R.  N.  Ely,  for  defendants. 
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John  R.  Worrill,  plaintiflf  in   error,  vs.  J.  M.  OoKtt 

et  al.y  defendants  in  error. 

(McCay,  J.,  bavins  been  of  counsel  below,  did  not  preside.) 

This  was  an  injunction  from  Sumter.  The  bill  of  ex* 
ceptions  showed  nothing  but  the  action  of  the  GhaooeDor 
as  to  the  injunction.  When  the  cause  was  called  here  for 
argument,  counsel  for  plaintiff  in  error  did  not  furnish  the 
Court  or  Reporter  with  any  brief  abstract  of  the  facts  of 
the  case  as  they  existed  in  the  record,  as  required  by  tk 
12th  rule  of  this  Court.  For  that  reason  the  writ  of  eiwr 
was  dismissed  by  the  Court,  ex  sua  mere  motu.  See  38tk 
Ga.  R.,  690. 

Hawkins  &  Bubkb,  for  plaintiff  in  error. 

C.  T.  GooDE,  for  defendant  in  error. 


The   Central  Railroad    Company  et  aly  plaintifl» 
error,  t;^.  Stephen  Collins  et  oZ.,  defendants  in  eiror. 

1.  The  State  of  Georgia,  being  a  stockholder  in  the  Atlantic  and  Ov 
Railroad  Company,  may,  on  her  own  motion,  become  a  parif  to  ft  ■'* 
filed  by  other  interested  persons  against  the  Cityof  SaTannak,tbeGv 
tral  Railroad,  the  Southwestern  Railroad,  and  the  Atlantic  ud  Gv 
Railroad,  to  enjoin  the  consummation  of  a  contract  by  whidi  ftC*** 
trolling  amount  of  the  stock  of  the  Atlantic  and  Gulf  Road  is  iMti 
pass  into  the  control  of  the  Central  and  Southwestern  Roads.  ^^ 
zen  of  the  State,  as  such,  is  not  a  proper  party  to  a  bill  to  9^  * 
Railroad  Company  from  illegally  making  a  purchase  of  sto^ift**' 
other  Railroad  Company,  but  if  there  are  other  proper  partiei  to  v 
bill,  this  objection  is  not  a  good  ground  of  general  demurrer.  | 

2.  If  one  be  a  bona  fide  holder  of  stock  in  a  Railroad  Gompanfi  i** 
file  a  bill  to  enjoin  the  Company  from  making  a  purchase  BOtUvTj 
ized  by  the  charter,  it  is  not  a  sufficient  reply  to  the  bill|  M 
plaintiff  is  not  in  good  faith  seeking  the  interests  of  the  CompiBJi ' 
is  acting  in  the  interests  of  a  rival  road.     Each  stockholder  hti  si ' 
to  stand  npon  his  contract,  as  provided  by  the  diarter. 

8.  The  banking  powers  of  Central  Railroad  and  Banking  ComptDJi' 
the  incidents  thereto,  expired  on  the  14th  of  December,  1888,  ssdi 
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bat  date,  the  general  powers  of  the  said  Company  to  buy  and  hold 
Md  and  personal  property  and  make  contracts  are  confined  to  such 
roperty  and  such  contracts  as  are  incident  to  the  building,  managing 
ad  maintaining  the  Railroad  contemplated  and  provided  for  by  the 
barter,  and  the  purchase  of  stock  in  another,  and  especially  in  a  rival 
to^Iroad  Company,  is  outside  of  the  objects  of  the  charter. 
Neither  the  Central  Railroad  Company  nor  the  Southwestern  Rail- 
Mul  Company,  is  authorized,  by  its  charter,  to  become  a  stockhx)lder 
I  other  Railroad  Companies,  and  a  Court  of  Equity  will,  at  the  in- 
t^ce  of  stockholders  in  the  roads,  enjoin  a  purchase  of  such  stock  by 
ud  Companies. 

&.  Railroad  Company  chartered  for  the  purpose  of  building  and  main- 
ftining  a  Railroad  from  Savannah  to  Macon,  with  general  powers  to 
archase  and  hold  personal  estate,  of  any  character  whatever,  is  not 
Qthorized  to  become  a  stockholder  in  a  Railroad  from  Savannah  to 
Ittobridge.  Such  purchase  is  wholly  beyond  the  purposes  of  the  char- 
er. 

U  is  a  part  of  the  public  policy  of  the  State,  as  indicated  by  the  char- 
Br  of  several  Railroads  from  the  seaboard  to  the  interior  to  secure  a 
easonable  competition  between  said  roads  for  public  patronage,  and 
;  is  contrary  to  that  policy  for  one  of  said  roads  to  attempt  to  secure 
.  controlling  interest  in  another,  and  any  contract  made  with  that 
lew,  will  be  set  aside  by  a  Court  of  Equity  as  illegal,  beyond  the  ob- 
M^ts  of  the  charter,  and  contrary  to  the  public  policy  of  the  State, 
rhe  Act  of  December,  1861,  authorizing  the  connection  of  the  Central 
tailroad  and  the  Atlantic  and  Gulf  Road,  having,  as  is  expressly  re- 
ited  in  the  preamble,  been  passed  in  furtherance  of  the  late  rebellion 
gainst  the  United  States,  is  no  indication  of  the  policy  of  the  State  to 
)«nnit  the  Central  Railroad  Company,  to  acquire  in  any  manner  a 
ontrolling  interest  in  the  Atlantic  and  Gulf  Railroad. 
When  the  City  of  Savannah  and  the  Central  Railroad  and  South- 
reitem  Railroad  Companies  entered  into  a  contract  by  which  the 
•id  city  transferred  to  said  Railroad  Companies  12,888  shares  of  stock 
Qthe  Atlantic  and  Gulf  Railroad  ]  807  shares  in  the  Montgomery  and 
^eat  Point  Railroad ;  424  shares  in  the  Savannah  and  Augusta  Rail- 
fiad ;  and  one  share  in  the  Southwestern  Railroad,  and  the  Mayor  of 
h.9  City  of  Savannah  was  a  stockholder  in  the  Central  Railroad,  and 
be  said  city  one  of  the  original  corporators  in  said  Central  Railroad : 
Idf  that  even  if  the  Railroad  charters  are  not  public  laws  which  all 
ffe  bound  to  notice,  the  City  of  Savannah  is  charged  with  notice  of  the 
Kywers  of  the  Central  and  Southwestern  Railroad,  and  can  not  stand 
ipon  the  footing  of  an  innocent  actor  without  notice.  Warveb,  J., 
iiaients,  as  tp  the  power  of  the  Central  Railroad  Company  to  buy  and 
(f  the  City  of  Savannah  to  sell  said  stock,  etc. 

Powers  of  Corporations,  Injunction,  Before  Judge 
^LE.    Chambers.    Bibb  county,  November,  1869. 
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Stephen  Collins,  as  a  stockholder  in  the  Sooth  western  B. 
R.  Company,  and  in  the  Atlantic  and  Gulf  R.  R.  Compuij, 
and  as  a  citizen  of  the  State  of  Georgia,  and  of  the  dtjof  Hir 
con,  Peter  Solomon  and  Jas.  A.  Nisbet,  trustees^  in  their  on 
right,  as  citizens  of  the  State  of  Greorgia,  and  of  thedty  of 
Macon,  and  as  stockholders  of  the  Soathwestem  R.  R  Oooh 
pany,  and  George  G.  Hull,  in  his  own  right,  as  a  citizen  of  tb 
State  of  Georgia  and  stockholder  of  the  Southwestern  &  & 
Company,  and  all,  also  suing  in  behalf  of  all  others,  cttins 
of  Georgia,  or  of  the  city  of  Macon,  or  stockholders  in  Ae 
Southwestern  Railroad  Company,  the  Central  Railroad  aol 
Banking  Company,  the  Atlantic  and  Gulf  Railroad  Gob- 
pany,  and  any  other  citizen  or  stockholder  in  any  other  coo- 
panies,  who  may  be  interested  and  come  in  and  be  madepl^ 
ties  to  this  bill,  made  the  following  averments:  Tbeail 
Southwestern  Railroad  Company  is  a  private  corpontioii 
chartered  by  the  General  Assembly  of  the  State  of  Geoigiii 
whose  principal  office  is  at  Macon,  in  the  county  of  Bibb,  fa 
certain  purposes,  and  with  certain  rights,  privileges  and  fiiB* 
chisGS,  distinctly  set  forth  in  said  charter,  which  was  gnntrf 
on  the  27th  day  of  December,  1845,  and  amended  at  difofl^ 
times.  The  original  charter  of  said  railroad  oompaoj  ae* 
curately  defined  the  purpose  of  the  organization^  and  dedaiv 
the  rights  and  privileges  granted  it,  with  the  restrictions  av 
limitations  upon  those  rights  and  privileges,  the  third  see* 
tion  declaring  among  other  things,  ''that  the  company  herai 
incorporated,  shall  confine  their  efforts  and  enterprise  to  At 
building  and  completion  of  a  railroad  commanication  fioB 
the  city  of  Macon  to  some  point  intermediate  betweai  AlbiBT 
and  Fort  Graines,  to  be  agreed  upon  by  the  company,  &«■ 
which  point  the  company  may  construct  .branch  railroads  ^ 
Albany  and  Fort  Gaines,"  and  the  rights  and  privilege 
granted  by  said  charter  were  not  enlarged  by  said  amendir 
tory  Acts,  nor  was  the  restriction  imposed  by  the  said  thi* 
section  of  said  charter  removed  by  any  of  the  said  axnew^ 
tory  Acts.  The  Central  Railroad  and  Banking  Conipanj,^ 
the  State  of  Georgia,  a  corporation  chartered  by  the  Gen«w 
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UBemblj  of  the  State  of  Greorgia,  with  its  principal  office  at 
itvannah,  Georgia,  contributed  materially  to  the  building 
ukd  equipment  of  the  said  Southwestern  Railroad,  and  by 
ibe  large  amount  of  the  capital  stock  of  said  Southwestern 
Biibcad  Company  owned  by  it  and  by  its  stockholders,  as 
vdl  as  by  the  large  interest  which  it  has  in  other  railroads 
Nxmecting  with  the  said  Southwestern  Railroad,  has  for  a 
vies  of  years  absolutely  controlled  the  organization  and 
la  management  of  the  said  Southwestern  Railroad  Company. 
These  two  great  railroad  corporations,  acting  together  in 
Ncfect  harmony,  and  having  the  control  of  almost  unlimited 
Mas,  have  illegally  combined  and  confederated  together  to 
indE  down  all  competing  lines  of  railway,  and  to  monopo- 
JiE^  as  fiu:  as  possible,  the  railroad  transportation  of  the  State 
F  Georgia,  and  in  carrying  out  this  policy,  the  said  Central 
lUlroad  Company  has,  within  a  few  years  past,  granted 
^  subsidies  to  the  railroad  corporations  of  this  and  other 
Utea,  leased  hundreds  of  miles  of  railroad  in  this  and  other 
ttes,  and  furnished  large  sums  of  money  to  connecting  lines 
^9teamboats  and  railroads  in  this  and  other  States,  until  at 
i  present  moment  it  does,  in  fact,  control  almost  absolutely 
I  transportation,  by  sea  and  land,  from  New  York  to  the 
item  line  of  Alabama,  and  is  still  extending  its  conneo- 
|ls  and  control,  with  the  avowed  purpose  of  monopolizing 
Mnnsportation  of  freights  and  the  travel  between  New 
idt  and  Yicksburg,  in  the  State  of  Mississippi. 
|Ls  a  necessity,  to  enable  those  corporations  to  carry  out 
policy  of  extension  and  monopoly,  and  as  a  necessary  re- 
•of  that  policy,  these  two  corporations  have  for  several 
discriminated  against  the  people  of  this  State,  by  whom 
or  whose  benefit  they  were  created,  in  favor  of  the  peo- 
other  neighboring  and  distant  States,  by  establishing 
ting  firom  the  people  of  this  State  rates  of  freight 
ivel  higher  than  those  which  they  demand  of  the  peo- 
other  States.  And  to  such  an  extent  has  this  discrimi- 
■gainst  the  people  of  this  State  been  carried,  that  they 
^loefc  all  the  advantages  of  the  admirable  geographical 
of  their  State,  and  have  been,  and  are  now  compelled 
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to  pay  for  travel  and  transportation  of  the  produce,  and  for 
return  freights,  more  for  certain  distances  than  the  people  cf 
other  States  for  greater  distances;  particularly  have  rendeati 
of  the  city  of  Macon,  and  interested  in  its  prosperitf,  ent 
fered  from  this  policy.  For  not  only  have  th^  diflcriah 
nated  against  the  people  of  Georgia  in  favor  of  the  people  of 
other  States,  but  also  against  the  city  of  Macon,  and  thisaee- 
tion  of  the  State,  in  favor  of  other  sections  which  are  moif 
remote  from  the  sea;  and  the  city  of  Macon  hasactoallf 
been  compelled,  by  this  illiberal  and  illegal  policy  of  dih 
crimination  against  her  and  her  citizens,  to  bartben  hendf 
with  debt  and  her  people  with  taxation,  in  efforts  to  free  ll(^ 
self  from  the  clutches  of  these  two  corporations,  by  openiig 
other  lines  of  railway,  which  these  two  corporations  are  it- 
tempting  to  break  down,  although  in  their  own  in&mytbqr 
were  materially  aided  by  subscriptions  of  the  city  of  Miefli 
and  of  its  citizens. 

These  two  corporations  were  originally  chartered  tot  tkt 
benefit  of  all  the  people  of  this  State,  but  have  been  and  at 
noV  managed  to  the  manifest  injury  of  all  the  people  of  da 
State  and  the  oppression  of  particular  communities  and  8e^ 
tions  of  this  State.  This  result  has  been  reached  by  a  nmi* 
fest  perversion  of  the  purposes  of  their  organization,  and  hf 
palpable  violations  of  their  charters.  These  two  corponUiotf 
have  subsidized  all  the  lines  of  steamers  running  from  Net 
York  to  Savannah,  with  one  exception,  and  are  now  contnl- 
ling  them  for  their  own  interest,  and  with  the  object  to  bnik 
down  competing  lines  of  railway,  and  have  ent»^  into  oo»- 
tracts  with  said  steamboat  lines,  by  which  said  steamM 
lines  are  bound,  under  heavy  penalties,  to  refuse  the  tnii' 
portation  of  freights  which  are  not  destined  for  thdroffi 
roads,  or  for  roads  with  which  they  are  confederated. 

With  a  full  appreciation,  for  several  years  past,  of  tlieii*^ 
juries  which  have  been  inflicted  upon  them  and  npon  tk 
people  of  this  State,  by  the  policy  of  these  corporation^  » 
illustrated  by  the  facts  hereinbefore  stated,  and  with  the  eor 
viction  that  this  policy  has  involved  repeated  violation rf** 
charters  of  these  corporations,  complainants  have  ibrbonMi 
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i  to  the  Courts  until  satisfied  by  a  reoeut  transactioD  of 
oorporatioDSy  that  nothing  else  is  left  them  for  the  pro- 
D  of  their  rights  and  the  rights  of  the  people  of  the  State, 
ley  refer  to  the  purchase,  by  said  corporations,  of 
13  shares  of  the  capital  stock  of  the  Atlantic  and  Gulf 
oad  Company,  controlling  and  working  the  line  of 
ay  from  Savannah  to  Bainbridge,  in  Decatur  county, 
j^  the  particulars  of  which  may  be  gathered  from  the 
il  copy  of  the  report  of  the  City  Council  of  Savannah, 
lie  agreement  of  said  council  with  said  corporations 

0  appended,  marked  ^'Exhibit  A/'  This  purchase  was 
1,  and  was  before  it  was  consummated,  and  before  said 
:  was  transferred,  protested  against  formally  in  writing 
leorge  G.  Hull,  as  a  stockholder  of  the  said  South- 
ern Railroad  Company.  Said  purchase  of  stock  is  a 
tion  of  the  charters  of  said  corporations  ;  it  is  unau- 
Bed  by  law,  inasmuch  as  it  is  not  '^necessary  to  the 
Me  of  their  organization,"  or  ^^for  the  legitimate  execu- 
rf  this  purpose/'  Whatever  party,  whether  William 
odgson,  of  the  county  of  Chatham,  or  any  other,  was 
mninal  purchaser  of  said  stock,  the  said  Southwestern 
oad  Company  and  the  said  Central  Railroad  and  Bank- 
rompany  were  the  real  purchasers  of  said  stock.  The 
two  corporations,  in  the  purchase  of  said  stock,  acted 
loert  and  collusion,  and  the  said  purchase  was  the  joint 
Fboth.     This  purchase  was  made  with  the  sinister  and 

1  purpose  of  controlling  the  management  of  the  At- 
rood  ^  Gulf  Railroad,  so  as  to  free  the  Southwestern 
flttd  from  the  competition  of  that  road  in  freights  and 
ivhich  inured  to  the  benefit  of  the  people  of  the  State, 
>  prevent  the  use  of  the  said  Atlantic  and  Gulf  Rail- 
ftom  Doctortown  to  Savannah  by  the  Macon  and 
siri^  Railroad,  upon  terms  which  would  enable  said 
I  mad  Brunswick  Railroad  Company  to  compete  suc- 
Itjin  freights  and  travel  between  Savannah  and 
( :with  the  said  Central  Railroad  Company.  The  con- 
ibe  of  the  competition  which  this  purchase  of  stock 
0^;iied  to  remove,  is  a  matter  of  vital  interest  to  the 
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people  of  the  State,  and  especially  to  the  city  of  MaooL 
A  control  of  the  Atlantic  and  Gulf  Railroad,  sach  as  is  de- 
signed by  this  purchase,  contemplates  discrimination  agpiml 
other  railroads,  and  involves  in  such  discrimination  a  {Ui 
violation  of  the  charter  of  said  Atlantic  and  Gulf  Baflnid 
Company.  Said  purchase  of  stock  is  illegal,  because  of  thi 
intention,  as  stated,  with  which  it  is  made.  If  pennitte^ 
it  will  seriously  impair  the  value  of  the  large  investmeDtcf 
the  State  of  Geoigia  in  said  Atlantic  and  Gulf  Bailns^ 
inasmuch  as  said  Atlantic  and  Gulf  Railroad  will  be  sui- 
aged  by  means  of  the  controlling  interest  in  thestodkof 
said  Atlantic  and  Gulf  Railroad  Company  owned  by  mi 
corporations  and  their  stockholders,  in  the  interest  and  fa 
the  benefit  of  the  said  Southwestern  Railroad  Companysri 
the  said  Central  Railroad  Company,  instead  of  for  the  bah 
efit  of  its  corporators.  Said  purchase  is  injurious  to  tliir 
interests  as  such  stockholders  in  the  Southwestern  Bailnsl 
Company,  inasmuch  as  it  materially  affects  the  Taloe  sf 
their  stock,  and  endangers  the  franchises  of  the  coipontiflB 
in  which  said  stock  is  held.  This  purchase  of  stock,  mik 
all  the  facts  connected  with  it,  is  virtually  a  purchase  of  Ab 
charter,  with  all  the  rights,  privileges  and  franehisei  cfM 
independent  railroad  corporation,  controlling  a  line  of  ail- 
way  which  is  distinct,  disconnected  and  distant  finom  As 
lines  of  railway  of  the  said  Southwestern  Railroad  Gonifa^ 
and  the  said  Central  Railroad  Company,  and  was  itiaffd 
by  the  Legislature  of  Georgia  for  certain  purpoaea  of  poA 
interest  and  utility  ;  it  is  illegal,  contrary  to  public  poli9t 
injurious  to  the  interests  of  the  people  of  the  State  and  < 
the  city  of  Macon,  and  of  the  stockholders  of  these  ooipott^l 
tions,  and  involves  a  perversion  of  the  purpose  of  the  I^; 
islature,  in  organizing  these  three  great  railroad  ooip 
tions,  a  misuser  of  the  franchises  of  these  corporatioos,  sslj 
a  violation  of  their  charters.  Said  purchase  was  madetf j 
more  than  twice  the  market  value  of  said  stock,  at  Ssvi^j 
nah,  Georgia,  where  said  purchase  was  made,  and  it  wasAj 
nected  with  other  purchases  of  stock  in  other  railroads,  eqoiV; 
illegal  and  injudicious. 
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y  prayed  that  the  said  Soathwestern  Railroad  Com- 
the  President  and  each  several  Director  thereof,  and 
perintendent,  and  the  said  Central  Railroad  and  Bank- 
bmpany,  and  the  President  and  Superintendent  and 
ind  every  Director  thereof,  and  the  Atlantic  and  Gulf 
ad  Company,  by  its  President  and  every  Director 
f^  and  its  Superintendent,  and  the  said  William  B. 
lOD,  and  the  said  city  of  Savannah,  through  its  Mayor 
kmncil,  may  answer  especially  various  interrogatories 
lieur  merchantile  and  business  connections,  their  sched- 
way  and  through  freights,  the  cost  and  profits  of  trans- 
ion,  as  to  the  &ct  and  purpose  of  said  trade,  etc. 
1  they  prayed  that  the  said  Southwestern  Railroad 
my,  and  the  said  Central  Railroad  Company,  and  the 
ITiliiam  B.  Hodgson,  be  enjoined  from  the  payment  of 
itereet  on  said  bonds  of  the  said  city  of  Savannah,  to 
le,  and  from  all  further  proceedings  in  the  purchase 
d  stock,  and  the  payment  therefor  and  the  control 
f;  and  that  the  said  Southwestern  Railroad  Company, 
le'said  Central  Railroad  and  Banking  Company,  may 
reed  to  confine  their  action  within  the  limits  of  their 
tive  charters,  and  be  forever  prohibited' from  voting 
ock  and  controlling  the  said  Atlantic  and  Gulf  Road 
interest  of  their  monopoly,  and  to  the  detriment  of  the 
Is  of  complainants  and  of  the  people  of  Georgia,  and 
le  Atlantic  and  Gulf  Railroad  Company  be  restrained 
joined  from  the  transfer  of  the  said  stock,  or  any  part 
^  to  the  said  Southwestern  Railroad  Company,  or  the 
antral  Railroad  and  Banking  Company,  or  to  them 
y  or  to  both  or  either  of  their  Presidents,  or  to  the  said 
IB  B.  Hodgson,  or  any  one  else  for  them,  or  either  of 
ind  from  taking  any  step  looking  thereto,  and  from 
m  the  said  two  last  named  companies  or  their  Presi- 
iai^  either  of  them,  or  said  William  B.  Hodgson,  or 
i  ebe  for  them,  or  either  of  them,  from  voting  the 
iriCy  or  any  part  of  the  same,  or  controlling  it  or  any 
Heof  in  any  way ;  and  that  the  said  contract  or  con- 
botween-  the  said  railroad  companies  and  the  said 
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William  B.  Hodgson^  of  the  one  part,  and  said  cityof  Savsn- 
nab  of  the  other  part^  be  rescinded,  and  declared  noil  and 
void ;  and  that  such  other  and  further  relief  be  granted,  and 
the  equities  of  all  parties  be  settled  in  such  manner  as  shall 
seem  meet,  and  especially  that  stockholders  in  said  Soatk- 
western  Railroad  Company,  may  be  protected  from  the  ni- 
authorized  and  illegal  conduct  of  its  directors  and  offioenia 
the  premises ;  that  they,  said  officers,  may  be  decreed  to  ooi- 
fine  themselves  to  the  exercise  of  their  legitimate  duties  aai 
powers  under  their  charter  of  incorporation,  and  no  fbrthff 
put  to  hazard  the  forfeiture  thereof,  and  the  ruin  of  thana-  \ 
offending  stockholders  therein. 

And  to  this  end,  that  the  books  of  the  said  railroad  ooa-  \ 
panies,  showing  all  their  contracts  with  other  compaai^  j 
their  debits  and  credits  therewith,  in  connecticHi  with  pah 
chases  of  stock  therein  and  subsidies  thereto;  their  nlarf 
freight  and  contracts  relating  thereto;  their  obligab'oai  ftl, 
transport  only  goods  and  produce  carried  over  certain  lii 
and  all  their  connections  with  other  companies,  and  aD 
minutes  and  proceedings  of  their  respective  boards,  be 
into  Court  for  inspection  and  judgment  in  the  premiso^ 
that  equity  be  done  to  all  concerned,  and  that  said 
western  Railroad  Company,  and  the  said  Central 
and  Banking  Company,  through  their  respective  offioen^ 
the  said  city  of  Savannah,  through  her  officers,  the  said 
lantic  and  Gulf  Railroad  Company,  and  the  said 
B.  Hodgson,  abstain  and  desist  from  all  further  steps  to 
chase  and  consummate  their  purchase  and  pay  for  the 
and  pay  interest  on  any  bonds  relating  thereto,  or  from 
any  act  looking  to  the  consummation  of  their  eflbrt  to 
trol  the  said  Atlantic  and  Gulf  Railroad  Company, 
further  order,  etc. 

Exhibit  A  showed  a  copy  of  the  proceedings  of  the 
and  Council  of  Savannah,  held  December  23,  1868, 
the  Mayor  stated  that  he  had  received  a  proposition  to 
chase  the  shares  of  stock  held  by  the  city  in  several 
companies,  to-wit:     12,383  shares  in  the  Atlantic  and fl||^. 
Railroad  Company ;  307  shares  in  the  Montgamaj 
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st-Point  Railroad  CompaDy;  424  shares  in  the  Augusta 
I  Savannah  Railroad  Company,  and  one  share  in  the  South- 
item  Railroad  Company,  for  which  bonds  had  been  issued 
the  city.  The  Southwestern  Railroad  Company,  with  the 
irantee  of  the  Central  Railroad  Company,  offered  to  take 
Be  stocks  and  pay  the  bonds  of  the  city  at  maturity,  and 
I  semi-annual  interest  on  the  same,  as  follows:  Atlantic 
i  Gulf  Railroad  Company  (due  in  twenty  years)  9944,- 
000,  Southwestern  Railroad  Company  (due  in  one  year) 
17  00,  Augusta  and  Savannah  Railroad  Company  (due 
two  years)  $174,500  00. 

A  R.  Lawton,  Esq.,  representing  the  joint  corporations, 
iknitted  to  Council  papers  signifying  the  acceptance  of  said 
laqmny,  with  the  guarantee  of  the  Central  Railroad  Com- 
liy,  ibr  the  performance  of  the  contract,  which  were,  on 
Otioiii  ordered  to  be  spread  on  the  minutes  of  Council.  In 
tte  papers  the  Southwestern  Railroad  Company  said  : 
Riereas,  certain  propositions  made  to  William  B.  Hodg- 
l»  Esq.,  by  the  City  Council  of  Savannah,  for  the  transfer 
ttB  stock  in  the  Atlantic  and  Gulf,  Montgomery  and  West- 
kQt^  Augusta  and  Savannah,  and  Southwestern  Railroad 
Bipanies,  upon  terms  and  conditions  therein  named,  has 
H  submitted  for  the  consideration  of  this  Board ;  and 
fiiieas,  the  consummation  of  those  propositions  contemplate 
taiicable  and  just  settlement  of  the  present  unhappy  and 
oitDiis  competition  on  the  part  of  the  Atlantic  and  Gulf 
Id  for  business  legitimately  belonging  to  the  Southwestern 
^Central  Railroads ; 

low,  therefore,  relying  upon  the  good  faith  of  the  city  of 
Itanah  to  protectas  far  as  possible  the  investments  already 
lb  in  the  great  channels  of  commerce  terminating  at  the 
I  of  Savannah,  by  refraining  from  fostering  other  compe- 
lines,  and  for  the  purpose  of  rendering  the  lines  now  in 
not  only  self-sustaining  but  profitable — disclaiming 
inistio  feeling,  and  desiring  to  contribute,  as  far  as 
to  the  commercial  wealth  and  prosperity  of  Savan- 

it 

That  this  company  will  undertake  to  give  the 
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guarantee  required  by  the  propositions  from  the  CSfy  Coun- 
cil of  Savannah  and  accepted  on  the  part  of  WillitmR 
Hodgson^  Esq.,  for  himself  and  others. 

Beaohedy  That  the  President  of  this  company  be  and  he 
is  hereby  fully  authorized  and  empowered  to  execute  the  ne- 
cessary papers  to  carry  out  the  propositions  made  to  TIHIliaB 
B.  Hodgson,  Esq.,  by  the  City  Council  of  Savannah|  forAe 
transfer  of  its  stocks  referred  to  in  the  foregoing  preamUeind 
resolution,  either  as  those  propositions  now  stand  or  ai  th^ 
may  be  modified  and  agreed  to  by  him. 

Resolvedy  That  inasmuch  as  the  City  Council  of  Savmnik 
requires  the  endorsement  of  this  company's  guarantee^  bf 
some  other  corporation  acceptable  to  the  City  Council,  fir 
the  payment  of  the  interest  and  principal  of  the  ctfy  bood!^ 
in  consideration  for  the  stocks  to  be  transferred,  and  in  vief 
of  the  greater  interests  of  the  Central  Railroad  and  Baaki^ 
Company  of  Georgia  in  the  settlement  of  conflicting  nilmd 
interests,  terminating  at  Savannah,  a  committee,  consiitiv 
of  the  President  of  this  company,  Gren.  A.  R.  Lawtoa  anl 
Yirgil  Powers,  are  hereby  appointed  to  confer  with  the  Baud 
of  Directors  of  the  Central  Railroad  and  Banking  Compaq 
of  Georgia,  and  invite  that  company  to  join  with  the  Sooth- 
western  Railroad  Company,  upon  just  and  equitable  terai 
in  the  guarantee  to  the  city  of  Savannah  for  the  payment  of 
the  interest  and  principal  at  maturity  of  the  bonds,  in  oon- 
sideration  for  the  stocks  proposed  to  be  transferred." 

And  the  Central  Railroad  and  Banking  Company  of  Geo^ 
gia,  authorized  William  B.  Hodgson,  Esq.,  and  Gen.  A  K 
La^yton,  to  notify  the  Mayor  and  Aldermen  of  the  ci^  of 
Savannah  of  the  readiness  of  said  company  to  join  the  Sooth- 
western  Railroad  Company  in  the  guarantee  of  payment  of 
the  interest  and  principal,  at  maturity,  of  the  bonds  of  the 
city  of  Savannah,  as  indicated  in  said  proposition. 

At  the  conclusion  of  this  important  n^otiation,  HodgMi 
made  a  written  speech  in  which  he  said :  ''This  enterprise  ii 
conceived  in  opposition  to  none,  but  in  good  will  to  all.  Bspe* 
oially  do  we  intend  that  it  shall  promote  the  interests  of  S^ 
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nunah.  With  this  candid  expression  of  our  views  and  in- 
«DtioDs^  we  consider  this  a  fitting  occasion  to  say  to  the  citi- 
XD8  of  Savannah,  that  we  rely  on  their  good  will  and  sup- 
Mrt  in  carrying  out  our  present  engagement.  We  do  hope 
ind  expect  that,  pending  the  fulfillment  of  our  obligationS| 
lie  city  of  Savannah  will  not  contribute  new  aid  to  any  railr 
XMds  which  shall  have  the  effect  of  injuring  the  present  es- 
iblisbed  system  of  railroads  now  in  beneficial  and  successful 
ipeiation.  Our  guarantor  being  a  railroad  company,  it  is 
■Dper,  just  and  l^itimate  that  we  should  ask  this  support 
or  ity''  and  asked  that  this  statement  be  attached  to  the  papers 
t  the  negotiation. 

The  following  resolution  was  then  unanimously  adopted : 
^Besclvedf  That  the  proposition  now  submitted  for  the 
ins&r  of  certain  stocks  on  conditions  named,  be  accepted 
id  hereby  confirmed,  and  that  the  Finance  Committee  be 
ilhorized  to  have  the  necessary  legal  papers  drawn,  and  the 
bjor  be  hereby  instructed  to  sign  the  same  and  perfect  the 
Insfer.  But  it  is  now  distinctly  understood  that  the  city 
:*iuit  bonnd  by  its  action  to  refrain  from  aiding  any  other 
\fm  of  railroad  that  it  may  deem  worthy  of  such  support. 

1^  :|e  4e  ak  «  :i^  H 

lEzhibit  B  was  the  protest  of  Hull  addressed  to  Holt  as 
j^dent  of  the  Southwestern  Railroad  Company,  in  behalf 
fUmself  and  other  stockholders,  against  said  trade  upon  the 
id  that  ''said  arrangement  will  prove  most  injurious  to 
rkbolders  of  said  Southwestern  Railroad  Company  and 
property;  that  the  President  and  Directors  of  said  com- 
bave  no  authority  to  make  any  such  purchase,  or  give 
^jaoh  guarantee,  and  that  the  same  is  in  plain  violation  of 
of  the  company.^' 
motion  of  Judge  Lochrane,  representing  the  Attorney 
ly  the  State  of  G^rgia  became  a  party  complainant. 
Cole  ordered  that  the  State's  writs  of  injunction  and 
iflsae  as  prayed  for,  in  the  penal  sum  of  fifty  thou* 
lOarSy  restraining  the  defendants  as  prayed  for  in  said 
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Answer  of  the  Central  Railroad  and  Banhing  ConnfOK^ 

This  defendant  admits  that  the  sale  of  certain  sham  of 
railroad  stock  by  the  Mayor  and  Aldermen  of  Savanoahvtf 
effected  in  the  manner  and  for  the  consideration  set  forth  ii 
'^Exhibit  A/'  attached  to  complainant's  bill;  and  was  leg- 
ally made  to  the  Presidents  of  the  Central  Railroad  nl 
Banking  Company  of  Georgia,  and  of  the  Southwestero  Bail- 
road  Company  jointly;  the- written  guarantee  of  the  pajneat 
of  principal  and  interest  of  the  bonds  therein  named,  hjwi 
two  railroad  companies,  was  executed  and  delivered  to  the  ooa- 
stituted  authorities  of  the  city  of  Savannah,  and  the  whob 
transaction  was  closed,  before  the  writ  of  injunction  was  iflnei 
This  defendant  had  a  perfect  right  to  make  such  parehii^ 
and  to  exercise  all  necessary  and  proper  acts  of  owncnUp 
over  said  shares  when  so  purchased,  and  it  is  not  ibrfaidte 
or  restrained  by  the  Act  of  Incorporation  from  whidi  it  dl^ 
rives  its  existence,  nor  by  any  Acts  amendatory  tberao(  M^ 
by  the  laws  of  the  State  of  Georgia,  from  purchasingi  hoU^ 
ing,  or  disposing  of  such  shares,  or  any  like  property.  B^ 
this  defendant  distinctly  denies  that  it  was  actuated  ioj 
the  Southwestern  Railroad  Company  in  the  guaraotK 
quired  by  the  city  of  Savannah,  and  finally  in 
interested  in  the  purchase  of  said  shares  of  stock,  byaaj 
motives  as  are  attributed  to  it  in  complainants^  said  billi 
that  it  attempted  to  secure  any  object  or  accomplish  any 
which  did  not  attach  legitimately  to  the  rights  and  d 
be  exercised  and  performed  by  it  in  accepting  the 
granted  by  the  State  of  Georgia.  This  defendant  di 
denies  that  it  has  exercised,  or  attempted  to  exercise^ 
control  whatever  over  other  railroads,  or  over  lines  of 
ships,  except  by  such  means,  and  to  such  extent,  M 
legitimate  and  proper  in  the  discharge  of  its  daties 
stockholders,  to  the  State  of  Georgia,  and  the  public; 
has  only  attempted  to  cultivate  such  influences  and  sneh 
nections  as  would  tend  to  enlarge  and  extend  trade,  ti**^B| 
tation  and  travel  in  and  through  the  State  of  Georgia. 

This  defendant  denies  that  it  controls,  or  ever  has 
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lization  of  the  Southwestern  Railroad  Company, 
3  exercised,  or  attempted  to  exercise,  any  other 
er  said  company  than  such  as  naturally  spring 
tual  interests  of  two  important  connecting  lines, 
;he  benefits  to  be  derived  by  their  respective 
t  and  by  the  people  of  the  State  which  called 
jstence,  and  fixed  their  rights  and  duties  at  the 
creation.  This  defendant,  answering  the  special 
es  of  complainants'  bill,  numbered  from  1  to  42 
ith: 

lis  defendant  has  not  subscribed  to,  and  does  not 
nuous  lines  of  railways  from  the  city  of  Savan- 
estern  line  of  Alabama. 

sfendant  has  no  expectation  of  being  able  to  oon- 
I  of  railway  to  the  city  of  Vicksburg;  but  does 
re  a  fair  share  of  freight  and  travel  to  and  from 
nt  and  productive  region  for  the  benefit  of  Geor- 
nd  a  Georgia  seaport. 

3fendant  does  not  aspire  to  the  ^'monopoly  of  the 
kher  trade,"  and  has  made  no  arrangements,  and 
I  none,  which  will  accomplish  that  end;  but  has 
the  use  of  its  credit,  upon  proper  security  taken, 
ilroad  companies  which  connect  the  road  of  this 
nth  the  West  (as  fully  set  forth  in  the  published 
5  Directors  to  the  stockholders,  dated  December, 
i  attached  as  "  Exhibit  A,")  for  the  purpose  of 
!e  and  travel  to  its  road,  and  at  the  same  time  to 
f  Georgia  the  most  favorable  arrangements  fi^r 
pplies  from  the  great  West. 
ntrol  of  this  defendant  extends  no  further  West 
grior  terminus  of  its  own  road,  at  Macon ;  but  it 
hope  that  its  legitimate  influence  extends  to  all 
111  which  it  has  business,  and  that  its  stookhold- 
people  of  Georgia,  received  the  benefit  thereof. 
Kxpended  no  money,  but  has  assisted  by  its  credit 
Able  arrangements  for  freight  and  travel,  (as  set 
report  already  referred  to,)  but  has  used  no  other- 
omplisb  the  object. 
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6.  No  furtlier  means  or  expenditures  for  this  purpose  an 
contemplated. 

7,  8,  9, 10, 11.  This  defendant,  further  answering, appends 
hereto  schedules  of  freight  and  passage  charged  by  the  Cen- 
tral Railroad,  and  hy  said  road  in  conjunction  with  the 
Southwestern  Railroad,  and  the  Macon  and  Western  Bui- 
road,  to  and  from  Savannah  and  Eufaula;  to  and  fiwa 
Montgomery  and  Savannah ;  to  and  from  Albanj  and  8i- 
vannah ;  to  and  from  Atlanta  and  Savannah ;  to  and  fiwa 
Macon  and  Savannah — marked  ^'Exhibit  B." 

12.  This  defendant  is  unable  to  give  the  exact  ''coat  of 
transportation '^  from  the  stations,  of  its  railway  (and  hassi 
control  over  any  other);  or  from  these  stations  to  New  Yori^ 
or  the  reverse;  as  the  elements  which  enter  into  such  a cil- 
culation  are  numerous,  changeable,  and  very  difficult  to  ^ 
cide  upon.  The  prices  charged  for  transportation  and  toed 
over  these  distances  are  set  forth  in  the  schedules  heieto  li^j 
tached.  This  defendant  owns  no  interest  in«  nor  does  it< 
trol  any  line  of  steamers  from  New  York  to  any  other 

13.  This  defendant  has  made  no  arrangements  whatever^ 
*'  lines  of  steamships  plying  between  New  York  and  Sa^ 
binding  said  steamships  to  transport  only  goods  broughti 
its  road,  and  those  in  confederation  with  it,  and  none  (Aisi 

14.  This  defendant  entered  into  au  arrangement  and 
tract  with  three  lines  of  steamships  plying  between  S 
York  and  Savannah,  by  which  said  steamships  agmd 
carry  freight,  under  ^'through  bills  of  lading/'  from  the 
ous  points  on  its  line  of  railroad,  and  connecting  roadfl^' 
charging  a  ^'pro  rata'*  in  proportion  to  distance,  estii 
four  miles  by  sea  as  equal  to  one  by  rail ;  said 
lines  binding  themselves  to  furnish  all  the  ships  m 
do  all  the  business  offering  both  ways,  and  to  ran  "] 
against  port,''  so  as  to  ensure  as  cheap  transportation  to 
York  from  the  interior  of  Greorgia,  and  other  States 
it,  through  the  port  of  Savannah,  as  through  any  other! 
lantic   seaport.    But  this   defendant  does^  not  forbid 
steamships  to  make  the  same  &vorable  tenns  with  any 
line  of  railroad  coming  to  the  sea  at  Savannah. 
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).  This  defendant  is  the  owner  of  stock  in  several  rail- 
:  companies — as  set  forth  in  the  published  report  to  the 
diolderSi  hereto  attached  as  an  Exhibit — and  also  is 
tly  interested  with  the  Southwestern  Railroad  Company^ 
le  stock  of  the  Atlantic  and  Gulf  Bailroad  Company, 
itgomery  and  West  Point  Railroad  Company,  Augusta 
Savannah  Bailroad  Company,  and  the  Southwestern 
road  Company,  to  the  extent,  and  in  the  manner  set 
I  in  t}ie  Exhibit  attached  to  complainants'  bill.  This 
ndant  owns  no  stock  in  any  steamship  company. 
t.  This  defendant  has  neither  made  nor  given  any  loans, 
r  goarantees,  or  endorsements,  or  bonds,  to  any  railroad 
wamship  line  whatever,  except  in  the  manner  hereinbe- 
veferred  to,  and  more  especially  set  forth  in  the  published 
lort^'  attached  hereto  as  an  Exhibit. 
fi  18.  This  defendant,  in  conjunction  with  the  South- 
ern Railroad  Company,  has  recently  purchased  stock  in 
itlantic  and  Gulf  Railroad  Company,  and  other  rail- 
1^  to  the  extent  set  forth  in  the  ^^  Exhibit '^  to  complain- 
'. billy  and  has  purchased  no  other  stock  whatever  in  that 
or  any  other  road. 

L  There  are  no  purchases,  which  this  defendant  has 
•nteed,  of  stock  in  the  Atlantic  and  Gulf  Railroad,  or 
ither  road. 

!•  This  defendant  attaches  hereto  a  copy  of  the  agreement 
mtract  recently  made  and  entered  into  between  the  city 
VVannahy  of  the  one  part,  and  the  Central  and  South- 
|Kn  Railroads  of  the  other  pari  Marked  ^'  Exhibit  C/' 
L32,  23,  24,  25,  26,  27,  28,  29,  30, 31.  This  defendant, 
pr  answering,  saith,  (protesting  that  '^  motives"  are  not 
ioper  subject  of  inquiry  in  this  connection):  It  was 
to  join   the  Southwestern  Railroad  in  giving  the 

itoe  required  by  the  city  of  Savannah,  and  taking  an 
in  the  stock  of  the  Atlantic  and  Gulf  Railroad,  by 
ming  oonsiderations,  and  no  other :    A  large  amount 

[tel  had  been  invested  in  the  stock  of  the  Central  and 

»ni  Railroads,  and  these  roads  found  a  line  of 

ition  and  travel  from  the  ocean  to  the  boundary  of 
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the  State  of  Georgia  at  Columbus^  Eufaula,  and  FortGiiQee, 
at  rates  remanerative  to  these  companies,  and  entirely  &irto 
the  people  of  Georgia;  the  business  was  conducted  totheat- 
isfaction  of  the  communities  concerned.     A  oompetion  U 
recently  sprung  up  from  these  Western  points  hy  means tf 
steamboats  on  the  Chattahoochee  and  Flint  Rivers,  runniBj 
in  connection  with  the  Atlantic  and  Gulf  Railroad,  which,lif 
carrying  produce  at  rates  ruinously  I6w,  was  seriously  iajvi- 
ous  to  both  lines,  and  of  no  service  to  either.     This  defifll- 
ant,  in  connection  with  the  Southwestern  Railroad,  remn- 
strated  with  the  Directors  of  the  said  Atlantic  and  Gitf 
Railroad,  and  endeavored  in  several  conferences  to  amap 
the  rates  of  freight  so  that  the   public  could  be  fervd 
promptly  and  fairly,  without  ruin  to  the  stockholdentf 
either  line.     Failing  in  all  these  efforts,  and  r^ardin;  tk 
course  pursued  by  the  Directors  of  the  Atlantic  and  GiV 
Railroad  as  the  policy  of  desperation,  this  defendant  fV 
willing  to  become  largely  interested  in  the  stock  of  saidooB- 
pany,  and  thus  have  a  right  to  confer  with  the  stocklioUA 
of  said  road,  and  exercise  such  influence  as  would  be  Itfi^ 
mate  in  avoiding  these  disastrous  results.     This  defeaW 
firmly  believed  that  a  conservative  policy  would  enable  W 
company  to  relieve  itself  from  embarrassment^  raise  the  vii* 
of  the  stock  so  as  to  reach  its  par  value  by  the  time  the  Ik»" 
of  the  city  of  Savannah  (which  this  defendant  joined  in gotf* 
anteeing)  should  mature,  and  thus  impose  no  bnrdeoap^j 
the  stockholders  of  the  Central  and  Southwestern  Bailni'>t 
and  this  defendant  further  answering  saith,  that  re6aItBkiv< 
thus  far  justified  expectations. 

Since  the  completion  of  the  arrangements  for  the  tna'' 
of  this  stock,  the  market  value  of  the  Atlantic  and  Gulf  <wk 
has  risen  from  about  $37  00  to  $50  00  per  share,  and  of* 
Southwestern  Railroad  from  $93  00  to  $108  00  persbsi; 
and  this  defendant  utterly  denies  that  its  object  was  tod«fc*i 
the  citizens  of  Macon  and  of  the  interior  of  Greorgia,  in  4* 
efforts  to  secure  other  outlets  to  the  sea  and  to  the  ci^'] 
Savannah,  or  to  break  down  the  Macon  and  Bransffi* 
Railroad;  indeed,  this  defendant  avers  that  there  is  no cbf* 
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a  existence  for  any  other  railroad  than  the  Central  from 
Ml  to  Savannah. 

L  This  defendant  absolutely  denies  that  its  President  has 
avowed  'Hhat  the  Macon  and  Brunswick  Railroad  must 
M  built ;  cost  what  it  mighty  at  every  hazard,  it  must  be 
eoted/'  or  has  ever  used  words  to  that  effect*  But  the 
President  has  repeatedly  said,  and  still  believes,  that  said 
on  and  Brunswick  Railroad  ought  not  to  be  built,  and  is 
aalled  for  by  the  interests  of  the  people  of  Georgia,  and 
imly  be  productive  of  injury  to  existing  interests.  Nor 
lie  ever  made  any  threat  against  it,  nor  claimed  any 
in  to  prevent  its  completion. 

L  This  defendant,  further  answering,  saith  it  has  no 
fledge  of  the  notice  and  protest,  by  the  complainant, 
ge  G.  Hull,  to  the  Southwestern  Railroad,  except  as  it 
sasually  heard  of  it  from  other  parties. 
!•  No  money  has  yet  been  paid  on  account  of  the  princi- 
nd  interest  of  the  bonds  of  the  city  of  Savannah,  guar- 
d  by  these  companies,  as  no  part  has  yet  fallen  due  in 
I  of  the  said  agreement. 

»  William  B.  Hodgson,  as  this  defendant  is  informed, 
ondnct  the  negotiation  for,  and  on  account  of,  the  South- 
tm  Railroad,  but  this  defendant  had  no  notice  or  infor- 
tn  of  the  pendency  of  such  negotiation,  nor  of  the  result  of 
ime^  until  all  the  details  had  been  agreed  upon,  and^his 
dant  was  applied  to,  by  the  Southwestern  Railroad,  to 
n  the  guarantee  required  by  the  city  of  Savannah, 
k  There  was  no  contract  between  this  defendant  and  the 
HTilliam  B.  Hodgson,  and  this  defendant  is  informed, 
«lieves,  there  was  none  between  him  and  the  Southwest- 
fenlroad  Company. 

jc  The  written  agreement,  and  contract  hereto  attached 
•shibit,  contains  all  the  details  of  the  contract  between 
riU  railroad  companies  aiid  the  city  of  Savannah. 
ji  The  order  of  events,  as  hereinbefore  set  forth,  and  the 
bf  the  agreement  with  the  city  of  Savannah,  furnish  all 
llbnnatiQn  on  the  subject  in  the  possession  of  this  de- 
It 
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41.  The  stock  now  owued  by  the  two  railroad  oompimn 
named,  in  the  Atlantic  and  Gulf  Railroad  Company,  orb 
any  manner  under  their  control,  does  not  oonstitate  a  majon* 
ty  of  the  stock  in  said  Atlantic  and  Gulf  Railroad. 

42.  This  defendant  has  not  made  purchases  of  other  atodE, 
in  other  railroads,  except  as  hereinbefore  stated  and  set  fortL 

This  defendant  denies  all  manner  of  combination  and  coi- 
federacy  charged,  and  pi:ays  to  be  hence  dismissed  withili 
reasonable  costs  and  charges. 

Exhibit  C  set  out  the  contract  made  the  28th  of  Decmbtf, 
1868,  between  the  city  of  Savannah,  the  Southwestern  Bail- 
road  and  Banking  Company,  and  the  Central  Railroad  od 
Banking  Company,  which  stipulated  as  follows : 

^'First.  The  said  party  of  the  first  part,  for  and  in  ooosl- 
eration  of  the  agreements  and  covenants  of  the  parties  of  As 
second  part,  to  be  by  them  kept  as  hereinafter  recited,  dos 
herein  and  hereby  agree  and  bind  itself  to  sell,  convey,  vi 
transfer  to  said  parties  of  the  second  part  the  following  shuci 
of  the  capital  stock  of  the  railroad  companies  hereinite 
named;  that  is  to  say,  twelve  thousand  three  handrediii 
eighty-three  (12,383)  shares  of  the  capital  stock  of  theAdto- 
tic  and  Gulf  Railroad,  of  the  par  value  of  one  hundred  dol- 
lars each,  three  hundred  and  seven  (307)  shares  of  theeqii- 
tal  stock  of  the  Montgomery  and  West-Point  Railroad,  oftki 
par  value  of  one  hundred  dollars  each,  four  hnndred  iv 
nineteen  (419)  shares  of  the  capital  stock  of  the  Augusta  tii| 
Savannah  Railroad,  of  the  par  value  of  one  hundred  doUsffj 
each,  and  one  share  of  the  Southwestern  Railroad,  (^  tte^j 
par  value  of  one  hundred  dollars.  And  the  said  partj  of! 
first  part  docs  actually  transfer  said  shares  on  the 
books  of  the  respective  railroad  companies  at  the  same  til 
with  the  execution  of  these  presents^  to  William  M.  Wf 
President,  and  William  S.  Holt,  President,  in 
with  the  expressed  wishes  of  the  said  parties  of  the 
part. 

^'Second.  The  said  the  Central  Railroad  and  Banking 
pany  of  Georgia,  and  the  Southwestern  Railroad  Oomi 
parties  of  the  second  part,  in  consideration  of  the  pi 


ATLANTA,  DECEMBER  TERM,  1869.       601 


The  Central  Railroad  Company  etal.fV$.  Collina  et  ah 

if  the  transfer  of  said  shares  of  railroad  stock  as  afore- 
do  hereby  agree  to  guarantee  the  payment  of,  and  ao 
r  to  pay  the  principal  and  interest  to  accrue  and  become 
)le  from  and  after  the  date  of  these  presents,  on  certain 
}  issued  and  used  by  the  said  the  Mayor  and  Aldermen  of 
\ty  of  Savannah,  for  the  subscription  of  the  city  of  Sa- 
ih  to  said  railroad  companies ;  that  is  to  say,  bonds 
1  for  the  Savannah,  Albany  and  Gulf  Railroad,  now 
itic  and  Gulf  Railroad,  amounting  to  nine  hundred  and 
•four  thousand  dollars  ($944,000,)  bonds  issued  for  the 
iwestern  Railroad  Company,  amounting  to  one  hundred 
eventeen  thousand  dollars  ($117,000,)  bonds  issued  for 
Jigusta  and  Waynesboro  Railroad,  now  Augusta  and 
mah  Railroad,  amounting  to  one  hundred  and  seventy- 
Jiousand  dollars  ($174,000,)  or  any  bonds  properly  to 
ued  in  lieu  of  any  of  the  foregoing  bonds  lost,  muiila- 
r  destroyed ;  said  bonds  to  be  paid,  the  principal  sums 
before  the  maturity  of  the  same,  and  the  interest  at  the 
itive  dates  when  the  coupons  thereto  attached  shall  fall 
k  schedule  of  which  said  bonds,  with  the  dates  of  their 
times  of  maturity,  and  .of  the  falling  due  of  the  cou- 
18  for  greater  certainty  hereto  attached,  marked  Sched- 
II,''  some  of  said  bonds  having  already  been  issued  in 
f  bonds  lost  or  mutilated. 

bird.  It  is  mutually  oovenantisd  and  agreed  by  and  be* 
the  parties  to  these  presents  that  the  said  parties  of 
loond  part  will  deposit  in  the  Central  Railroad  Bank, 
Rannah,  or  at  such  other  suitable  place  as  may  be  agreed 
.Bubject  to  control  of  the  City  Treasurer  of  Savannah, 
mt  proper  officer,  on  the  day  before  each  class  of  cou- 
fi>r  interest  shall  &11  due,  the  precise  sum  necessary  to 
F  said  coupons,  and  such  fund  shall  be  used  for  and  ap- 
to  no  other  purpose  whatever ;  and  at  the  maturity  of 
■e  of  the  classes  of  said  bonds  herein  enumerated,  the 
larties  of  the  second  part  shall  in  like  manner  deposit 
mint  of  money  sufficient  for  the  payment  of  the  princi* 
id'any  unpaid  interest  due  on  the  same,  said  mon^  to 
■I  for  the  purpose  of  such  payment  and  for  no  other 
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purpose  whatever.  As  a  part  of  the  forgoing  agreemeBt,it 
is  hereby  understood  that  the  city  of  Savannah  is  to  pay  inj 
accrued  or  accruing  interest  on  bonds  up  to  the  first  dtjof 
January,  in  the  year  eighteen  hundred  and  sixty-nine. 

Bonds  to  be  Assumed  and  Interest  to  be  Paid. 


ISSUB. 


Atlantic  and  Oulf 
Railroad 

New  Bonds  given 
in  lieu  of  lost*... 

Southwcst'n  R.  K 

Anffosta  and  Say- 
annah  Railroad 


> 

K 
O 

a 

H 


$940,500  00 

3.500  00 
I  117,000  00 

174,000  00 


$1,235,00000 


n 

a: 

H 


1888 

1886 
1809 

18T0 


INTEREST. 


Whek  Dui. 


Ist  June  and  Dee. 

Ist  Jan'y  and  July. 
Ist  May  and  Nor. 

Ist  Feb'y  and  Aug. 


Amount 

PKB 

Ahxdm 


$65.835  00 

245  00 
8,190  00 

12.180  00 


Foe  vxat  uwi 
or  Ton. 


$86,450  00 


20  yean,  froa  W 
tol888,{ad0a 

18  years,  frsajW 
tol886,iaoh^ 
lyear.fremUli 

2yean,lN9*lKl 


•Nos.  509, 519.  520.  522, 523, 524.  525.  at  $500  each. 


Stock  to  be  Transferred. 

12,383  Shares  Atlantic  and  Gulf  Railroad  Stock. 
419  Shares  Savannah  and  Augusta  Railroad  Stod. 
307  Shares  Montgomery  and  West-Point  Railroad  Stock 
1  Share  Southwestern  Railroad  Stock. 


13,110  Shares." 

The  Southwestern  Railroad  Company  answered,  cUiouiK 
a  right,  under  its  charter,  to  make  said  trade,  and  sxps%^ 
Central  Railroad  and  Banking  Company  is  a  stockhcdderii 
the  Southwestern  Railroad  Company  to  the  extent  of  4|8K 
shares,  and  to  that  extent,  and  in  no  other  way,  contribntv 
to  the  building  and  equipment  of  the  Southwestern  BailiM 
just  as  other  shareholders,  proportionably  to  the  amoant*] 
shares  held  by  them.    It  further  answered  as  fqllows: 

They  denied  that  the  Central  Railroad  and  Banking' 
pany  had  for  a  series  of  years,  or  any  number  of  yttU^* 
any  length  of  time,  absolutely  controlled  the  organiaEationi 
management  of  the  Southwestern  Railroad  Company, 
from  the  large  amount  of  the  capital  stock  thereof  bdd 
the  Central  Road,  owned  by  it  or  its  stockholders,  or  bf ' 
large  interest  which  it  has  in  other  and  connecting 
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r  otherwise.  They  said  the  Southwestern  and  CeDtral  Rail- 
ni  and  BankiDg  Company  have  usually^  heretofore,  acted 
I  perfect  harmony  and  concert  with  each  other,  because 
leir  interests  were,  and  are,  the  same;  there  is  no  cause 
r  conflict  between  them,  nor  has  there  ever  been,  but 
teeaid  Southwestern  and  Central  Railroads  have  not  ille- 
illy  or  otherwise  combined  and  confederated  together  to 
tcftk  down  all  or  any  competing  lines  of  railway,  or  to 
Kmopolize,  as  far  as  possible,  the  railroad  transportation  of 
le  State.  As  their  organization  was  for  the  purpose  of  car- 
ing freights  and  passengers  for  the  toHs  or  profits  to  the 
ookholders,  they  have  always  been  anxious  to  secure  as 
Ddi  freight  and  travel  for  their  respective  roads  as  they 
old  without  infringing  their  chartered  rights  or  the  law  ; 
it  they  hav^  not  felt  the  necessity,  nor  would  they  enter 
to  any  illegal  combination  or  confederation  for*"  that  pur- 
ee. 

They  denied  having  discriminated  against  the  people  of 
is  State  by  establishing  and  execting  from  them  rates  of 
jght  and  travel  higher  than  those  demanded  of  the  people 
other  States ;  in  carrying  freights  which  are  brought  to 
sir  roads  from  other  and  connecting  lines  of  transportation 
•m  great  distances,  it  is  usual  and  customary,  if  not  the 
hrersal  practice,  for  all  lines  of  transportation,  and  this 
id,  to  charge  less  toll,  or  rate  of  freight,  than  on  local 
igfats  or  travel ;  and  this  is  done  solely  to  induce  freight 
i  travel  over  this  and  other  roads  in  like  situation,  rather 
in  to  take  other  and  competing  lines  of  transportation  to 
Mr  places  and  markets ;  but  such  arrangements  as  this  is 
ta  discrimination  against  local  freight  or  travel ;  it  is  done 
increase,  by  legitimate  means,  the  legitimate  freight  and 
9el  and  business  of  the  road,  and  results  advantageously 
riie  local  freight  and  travel,  for  by  the  increased  business 
the  road  thus  legitimately  acquired,  it  is  able  to  do  the 
i9  boBiness  at  much  less  rates  than  if  such  local  business 
I  the  only  source  of  income.  These  defendants  deny  that 
^people  of  the  State  of  Georgia,  or  of  the  city  of  Maconi 
fB,  hy  any  act  of  these  defendants^  lost  any  or  all  advan- 
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tages  of  the  admirable  geographical  position  of  their  Stateud 
city ;  but,  on  the  contrary,  by  the  organization  and  equp- 
ment  of  the  Southwestern  Railroad,  and  the  use  thereof  bjr 
these  defendants,  all  the  people  in  Greorgia  in  reach  thereof 
have  been  enabled  to  get  their  produce  and  freights  to  and 
from  the  markets  within  and  out  of  the  State  of  Greorgia  in 
much  less  time,  and  at  much  less  cost,  than  they  bad  beea 
able  to  do  before.  They  have  brought  within,  through  aod 
to  the  markets  and  ports  of  the  State  of  Georgia  bnaiiiai^ 
produce  and  trade  and  travel  that  never  came  to  it  befiie^ 
but  which  went  by  other  means  of  transportation  to  other 
D^rkets,  other  ports  and  by  other  lines  of  transportatioaoBt 
&%  the  State.  They  deny  that  they  have  discrimimlii 
against,  or  injured  the  city  of  Macon  or  its  citizens  b^iif 
arrangement  whatever;  on  the  contrary,  by  thg  iacilitiessDl 
means  of  transportation  furnished  by  them,  they  have  broof^ 
to  the  city  of  Macon  an  immense  patronage  in  the  way  of 
produce,  freight,  trade  and  travel,  that  it  never  had,  awl 
could  not  have  obtained  but  for  the  Soutbwestem  Sailnul 
Company. 

They  did  not  know  to  what  extent  the  city  of  Maooobai 
"burthened"  herself  with  debt  by  opening  other  Hues  of  rvl- 
way,  or  what  her  purpose  was  in  so  doing ;  but  they  do  lasA 
positively  deny  that  these  defendants,  or  the  Southwestoa 
Railroad,  is  attempting,  or  has  ever  attempted,  to  breakdowa 
any  other  railroad  whatever.  They  cannot  state  to  what  ef- 
tent  the  city  of  Macon  aided  in  building  the  Southwesten 
Railroad  by  subscription  to  its  stock,  but  they  do  not  be 
lieve  it  subscribed  a  single  share;  nor  did  citizens  of  HiO» 
take  any  stock  in  said  road  at  its  beginning,  other  than  tbo* 
of  said  citizens  who  were  at  the  time  largely  interested  ii 
the  success  of  the  road  otherwise,  to-wit:  as  oontractois;  o>P 
has  the  city  of  Macon  or  its  citizens  aided  by  bubscriptionH 
the  stock  or  otherwise  in  the  extension  of  the  road. 

They  deny  that  the  continuance  of  oompetition  is  a 
of  vital  importance  to  the  people  of  the  State  and 
to  the  city  of  Macon  ;"  they  deny  that  the  control  of  the 
lantic  and  Gulf  Railroad  is  designed  by  this  purchase. 
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They  deny  that  this  purchase  will,  ^^seriously^'  or  other- 
wisei  ^^rnpair  the  large  investment  of  the  State  of  Georgia  in 
the  Atlantic  and  Gulf  Railroad/'  On  the  contrary,  it  has 
benefitted,  and  will  largely  appreciate  and  render  more  val- 
uable the  State's  investment  in  said  road,  by  increasing  the 
value  of  the  stock  in  said  road,  generally,  by  paying  divi- 
dends thereon,  which  it  has  not  done  up  to  this  time.  It  is 
the  design  of  the  defendants,  so  far  as  they  can  legitimately 
do  80,  to  enhance  the  value  of  said  road,  and  not  to  destroy 
its  stock  or  impair  its  value. 

The  purchase  of  said  stock  is  not  injurious  to  the  com- 
plainants as  stockholders  in  the  Southwestern  Railroad  ;  said 
purchase  does  not  diminish  the  value  of  their  stock,  nor  en- 
danger the  franchise  in  which  said  stock  is  held. 

They  deny  that  this  purchase  of  stock,  ''under''  any  or ''all 
the  &cts  connected  with  it,  is  virtually  a  purchase  of  the 
charier,  with  all  the  rights,  privileges  and  franchises  of  an 
iadependent  railroad  corporation,  controlling  a  line  of  rail- 
way which  is  distinct,  independent  and  distant  from  the  lines 
of  railway  of  the  said  Southwestern  Railroad  Company  and 
the  Central  Railroad  Company."  On  the  contrary,  that 
purchase  will  inure  to  the  benefit  of  the  people  of  the  State, 
the  city  of  Macon  and  the  stockholders  of  all  the  corpora- 
tions involved  in  it.  The  only  persons  whose  interests  will 
be  afiected  by  the  purchase  are  those  few  persons  and  citizens 
(^  this  State  residing  on  the  border  limits  of  the  State  of 
Qeorgia  and  near  the  termination  of  the  two  railroads,  and 
the  people  of  the  neighboring  States  in  that  vicinity,  and 
they  will  only  be  affected,  not  injured,  by  failing  to  get  their 
freight  and  travel  over  said  roads,  from  the  extreme  points, 
for  less  than  the  actual  coat  thereof,  on  account  of  the  rivalry 
that  might  exist  between  the  two  roads  at  those  border  and 
extreme  points. 

Said  stock  was  purchased  at  a  much  higher  price  than  the 
market  value  of  said  stock  at  the  time,  in  the  market,  but  the 
price  paid,  or  rather  the  liability  assumed  on  account  thereof, 
sras  given  because  the  city  of  Savannah  would  not  dispose  of 
it  on  any  other  terms,  and  the  other  stock,  as  stated  in  "Ex- 
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Libit  A  and  B"  to  complainant's  bill,  was  purchased  becnse 
they  could  not  purchase  one  interest  without  buying  all. 

George  6.  Hull,  as  a  stockholder  in  the  Southwesten 
Railroad,  protested  against  the  consummation  of  thepnrdun 
of  said  stock  in  the  Atlantic  and  Gulf  Railroad  before  the 
same  was  consummated. 

Said  purchase  was  the  joint  act  of  both  the  Centnl  ud 
Southwestern  Railroads,  and  the  transfer  of  stock  oonten- 
plated  thereby,  was  actually  made  to  the  Presidents  of  titf 
Central  Railroad  and  Banking  Company,  and  of  the  Sootk- 
western  Railroad  Company  jointly,  and  the  written  gaanottt 
of  the  payment  of  principal  and  interest  of  the  bonds  thacb 
named  by  said  two  railroad  companies  was  executed  alldd^ 
liv^red  to  the  constituted  authorities  of  the  city  of  Savanak 
and  the  whole  transaction  was  fully  closed  up  before  this  in- 
junction was  issued. 

Stephen  Collins  and  James  A.  Nisbet,  two  of  the  ooo- 
plainants,  are  stockholders  in  the  Southwestern  Baflmi 
Company.  One  of  them,  to- wit:  Stephen  Collins,  holds Ai^ 
ty  shares;  the  other,  James  A.  Nisbet,  twenty-five sbm; 
and  both  are  citizens  of  the  State  of  Georgia,  and  one  of  thM* 
to-wit:  Stephen  Collins,  a  citizen  of  Maoon ;  but  neitherrf 
them  hold  any  of  said  shares  in  said  railroad  in  their  owl 
right,  or  have  any  actual  personal  interest  therein,  bat  tb 
stock  represented  by  them  is  held  by  them  as  trosteeB  tac 
other  persons. 

Peter  Solomon,  another  of  said  complainants,  is  a  stock- 
holder in  said  Southwestern  Railroad  to  the  amount  of  two* 
ty-five  shares,  in  his  own  right,  and  is  a  citizen  of  theStrfi 
of  Georgia,  but  not  of  the  city  of  Macon. 

George  G.  Hull,  the  only  other  complainant  named  in  an' 
bill,  is  the  owner  of  fifteen  shares  in  the  Southwestern  Bill* 
road ;  he  is  not  a  citizen  of  the  State  of  Georgia,  bat  of  tkj 
State  of  New  York. 

All  of  said  complainants  named  in  said  bill  are  li 
interested  in  the  building,  completion  and  success t)f  the 
con  and  Brunswick  Railroad,   and  its  establishment  t 
successful  competing  railroad  of  the  Central  Railroad 


ATLANTA,  DECEMBER  TERM,  1869.       607 

The  Central  Railroad  Company  et  al,,  vs,  Collins  et  al. 

inking  Companj,  in  the  carrying  of  freight  and  travel 
tween  the  cities  of  Macon  and  Savannah ;  the  interest  of 
id  complainants  in  the  Macon  and  Brunswick  Railroad, 
iber  as  stockholders  in,  or  contractors  on  said  road,  is  so 
Bch  greater  and  so  largely  overbalances  the  actual  or  fidu- 
iij  interest,  they  and  each  of  them  have  in  the  Southwest- 
n  Railroad,  that  the  loss  or  total  destruction  of  their 
Bpective  interests  as  stockholders  in  the  Southwestern 
lilroad  would  be  of  the  most  decided  pecuniary  benefit  to 
em,  if  thereby  they  could  secure  the  success  of  the  Macon 
A  Brunswick  Railroad  as  a  successful  competitor  of  the 
iotral  Railroad  and  Banking  Company. 
George  G.  Hull,  one  of  said  complainants,  is  not'  only 
fely  interested,  as  aforesaid,  in  the  completion  of  the  Ma- 
tt and  Brunswick  Railroad,  and  its  active  operations  as  a 
npetitor,  as  aforesaid,  with  the  Central  Railroad,  as  a  large 
itractor,  in  the  building  of  said  road,  but  also  as  the  active 
ent  of  Dabney,  Morgan  &  Company,  and  a  large  number  of 
wt  persons  associated  with  them,  all  of  whom  are  reputed 
be  large  capitalists  and  heavy  stock  operators  and  specula- 
8,  residents  and  citizens  of  the  city  of  New  York,  to  and 
ih  whom  the  President  and  Directors  of  the  Macon  and 
imswick  Railroad  Company  have  contracted,  that  the  said 
(Bons  so  associated  as  aforesaid,  and  of  whom  the  said  George 
Hull  is  agent,  as  aforesaid,  shall  complete  and  equip  the 
d  Macon  and  Brunswick  Railroad  in  running  order;  and 
which  service  so  to  be  performed  by  them  the  said  Macon 
1  Bninswick  Railroad  has  agreed  to  transfer  to  said  per- 
it  80  associated,  as  aforesaid,  fifteen  hundred  thousand  dol- 
i^  in  preferred  guaranteed  eight  per  cent,  stock  of  the 
pfOD  and  Brunswick  Railroad,  together  with«  and  in  ad- 
|VD  to,  <me  million  five  hundred  thousand  dollars  of  the 
jiiB  of  said  company,  to  be  endorsed  by  the  State  of  Geor- 
under  an  Act  of  its  Legislature  passed  for  the  purpose  of 
rising  said  endorsement,  and  the  further  sum  of  one 

dMars,  in  the  bonds  of  said  company,  without  the 

ment  of  the  State  of  Georgia. 
Ind  the  bill  of  complainants  against  these  defendants  is 
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filed  and  presented  by  said  complainants,  in  the  intereBtofyiiid 
for  the  benefit  of,  the  said  Macon  and  Brunswick  Bailnil 
Company,  and  the  said  persons  and  companieBi  so  aflsodatel 
and  contracting  together  as  aforesaid,  and  for  the  purpose iTon- 
said,  and  they  are  residents  and  citizens  of  the  State  of  Ker 
York,  and  not  of  the  State  of  Georgia.  And  said  oomplaii" 
ants  have  allowed  said  parties  the  use  of  their  names  asooa* 
plainants  for  that  purpose,  and  not  to  protect  their  intoestii 
stockholders  in  the  Southwestern  Railroad  from  any  ap- 
posed injury  that  might  result  to  them,  or  that  interest,  h} 
the  purchase  of  stock  in  the  Atlantic  and  Gulf  Raikoad  Ooa- 
pany,  because,  their  information  is  that  said  Dabney,  Moigu 
&  Company,  and  others  associated  with  them  as  aforaiidi 
for  the  purposes  aforesaid,  are  paying  the  whole  expenflei  cf 
the  filing  and  prosecution  of  said  bill  and  the  litigttifli 
attendant  upon  the  same,  and  have  agreed  to  save  said  naaid 
complainants  harmless  from  all  loss  or  expense  whatever  oi 
account  of  the  same. 

These  defendants  deny,  the  right  of  said  complainants  il 
bring  said  bill  into  the  Court  in  behalf  of  these  defendiB^ 
who  are  stockholders  in  said  road  and  citizens  of  the  SWi 
of  Georgia,  or  as  against  all  others  of  the  stockholdeis  il 
said  Southwestern  Railroad,  who  have  participated  in  As 
purchase  of  the  stock  in  the  Atlantic  and  Gulf  Railroad,  A 
have  ratified,  approved  and  acquiesced  in  said  purchase,  CQi*i 
Htituting  as  they  do  the  great  body  of  the  stockholders  ia 
said  railroad,  and  controlling  an  overwhelming  majoritf  «i 
the  same.     And  these  defendants  here  now  most  soleoalf ' 
protest  against  the  further  prosecution  of  said  bill  of 
plaint  against  them,  on  their  own  behalf,  and  on  behalf  of  i 
others  of  said  stockholders  of  the   Southwestern 
who  have  participated  with  these  defendants  in  the  act  < 
plained  of. 

These  defendants  were  elected  under  and  by  virtae  of 
charter  of  said  railroad,  by  the  votes  of  the  stockholden 
of,  to  manage,  control  and  direct  said  railroad,  and  were* 
with  discretionary  powers  by  the  charter  to  act  for  the 
holders  for  the  general  interest  of  the  company,  and  in 
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xiSe  of  sach  discretionarj  powers^  purchased  this  stock 
he  Atlantic  and  Gulf  Railroad  in  furtherance  of  that 
rest^  and  as  auxiliary  to  the  great  objects  of  the  organiza- 
1,  as  a  measure  of  self-preservation^  and  said  complainants 
all  other  shareholders  are  bound  thereby  under  the  char- 
under  the  charter  it  is  a  question  among  themselves^  and 
r  redress  for  any  supposed  grievance  to  them  or  their 
iresfc  in  this  respect,  is  by  a  call  of  the  shareholders  and 
ing  their  voice  upon  it;  the  complainants  and  all  other 
khoIderR  of  said  Southwestern  Railroad  Company  took 
ir  stock  and  became  members  of  said  company,  subject  to 
IB  conditions,  powers  and  modes  of  redress. 

lie  Southwestern  Railroad  Company  is  a  private  corpor- 
n  under  a  grant  from  the  State  of  Georgia,  before  stated, 
iniced,  built,  equipped  and  put  in  successful  operation, 
(be  energy,  labor  and  capital  of  the  stockholders  thereof, 
Kmt  the  aid  of  one  dollar  from  the  State  of  Georgia  or 
of  the  public  coffers,  and  the  same  is  managed,  controlled 
need  by  these  defendants  for  the  benefit  and  profit  of  its 
kholders,  in  conformity  to  the  powers  conferred  upon 
a  by  its  charter  for  that  purpose.  And  whether  they 
B  abused  their  powers,  or  exercised  any  authority  in  vio- 
kn  of  law  or  the  public  interests,  is  a  question  for  them 
lEhe  State  of  Georgia  through  its  legitimate  representa- 
9;  and  they  submit  whether  their  operations  are  to  be  ques- 
«d,  arraigned,  impeded  and  interfered  with,  to  the  great 
bdioe  of  the  company's  interest,  at  the  capricious  or  intru- 
JBemand  of  any  and  every  individual  member  of  the  com- 
\  for  any  supposed  conflict  between  their  actions  and 
ions  and  the  public  interests,  to  further  their  own  love 
[ions  strife,  or  some  individual  and  antagonistic  scheme 
ir  own,  and  when  no  individual  interest  has  been 
i^  or  personal  pecuniary  loss  sustained,  except  such  as 
It  of  their  voluntary  contract.  In  the  matter  of  toll, 
>Ie  question^  either  as  to  freight  or  travel,  has  been 
^'Ae  oharter  to  the  absolute  uncontrolled  discretion  of 
of  Directors  of  said  Southwestern  Railroad  Com- 
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In  response  to  the  various  charges  in  complainaDt8'tiII,88 
to  monopolizing  the  trade  and  travel  in  violation  of  tiiedur- 
ter  of  said  Southwestern  Railroad  Company ;  as  to  a  pem^ 
sion  of  the  purposes  of  the  grant  of  its  charter^  the  orgtnifl- 
tion  of  the  road  under  it^  and  the  use  thereof  by  these  de 
fendants  without  regard  and  in  hostility  to  the  interests rf 
the  public,  of  the  people  of  Georgia,  and  particularly  to  the 
citizens  of  Macon — these  defendants  deny  the  whole  ui 
every  part  of  said  charges,  not  only  as  made,  but  in  fie^ii 
letter  or  spirit,  in  every  form  or  sense  in  which  theynujff 
have  been  used.  And  although  the  rate  of  tolls  on  freight 
and  travel  over  and  on  said  Southwestern  Raihroad,  bfi^ 
charter  is  vested  in  the  President  and  Directors,  and  left  ts 
the  absolute  and  uncontrolled  discretion  of  these  defeodsrti 
and  was  one  of  the  terms  and  conditions  on  which  the  gn^ 
was  made  by  the  State  of  Georgia,  and  accepted  by  the  or 
porators  thereof,  and  on  the  faith  of  which  the  stociboUtfj 
therein  subscribed  for  the  stock  and  invested  their  cqi^j 
labor  and  enterprise  therein,  these  defendants  have  not 
are  not  now  exercising  said  power  for  their  own  bencA;' 
the  injury  of  the  best  interests  of  the  people  of  (kfxfl^ 
any  portion  thereof.  On  the  contrary,  these  defendiats^ " 
the  exercise  of  their  discretion,  in  the  regulation  and 
ment  of  tolls  on  freight  and  travel,  have  been  governed  If^ 
sincere  desire,  and  have  done  all  acts  with  the  intent^ toi 
duce  the  largest  amount  of  trade  and  travel  over  their  lii 
railway,  and  at  as  low  rates  as  possible  to  the  peopleof 
gia,  and  as  at  the  same  time  to  yield  fair,  just  and 
dividends,  to  the  stockholders  thereof,  on  their  in^ 
in  said  railroad ;  and  while  said  road,  since  its 
and  completion,  has  constantly  adapted  itself  to  the 
and  convenience  of  the  people  of  the  State  of  Greorgia 
it^  reach,  by  carrying  all  freight  and  passengers  at  swli 
as  would  be  beneficial  to  the  public  and  at  the  same  tiflij 
dividends,  it  has  never  unjustly  or  ill^ally  di£ 
against  any  person  or  place.  Said  road  has  never  doMJ 
at  any  time  than  pay  reasonable  and  just  dividends 
capital  invested,  and  in  many  instances  has  failed  to 
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fridends  at  all,  and  without  the  accumulation  of  any  sur- 
06  on  hand  for  distribution  or  otherwise. 

The  purpose  of  the  Legislature  of  the  State  in  the  grant  of 
e  charter  of  the  Southwestern  Railroad  Company,  as  ex- 
essed  therein,  was,  "to  open  a  railroad  communication  be- 
eea  the  city  of  Maoon  and  the  navigable  waters  of  the 
ulf  of  Mexico,"  and  the  grant  thereof  was  made  to  the  cor- 
vators  to  effect  that  object ;  and  to  induce  its  acceptance 
id  promote  that  desirable  end,  the  powers  and  privileges 
ited  in  the  charter  were  conferred  on  said  corporation, 
id  corporation,  in  the  utmost  good  faith,  accepted  the 
rms  and  accomplished  th^  purposes  of  the  Legislature  with- 
it  any  aid  from  the  State  or  from  the  people  of  the  State, 
iter  than  as  stockholders  who  invested  their  capital  therein, 
od  after  the  said  Southwestern  EaiI];oad  Company  had 
mpleted  their  enterprise,  by  successfully  tapping  the  navi- 
ble  waters  of  the  Gulf  of  Mexico  and  turning  its  tide  of 
tight  and  travel  across  and  through  the  State  of  Georgia, 
d  benefitting  particularly  the  city  of  Macon,  another  rail- 
id  was  built  from  the  city  of  Savannah  along  the  extreme 
nthern  border  of  the  State  of  Georgia  to  the  town  of  Bain- 
idge,  on*  Flint  River,  a  part  of  the  navigable  waters  of  the 
ilf  of  Mexico,  already  tapped  as  aforesaid  by  the  said 
athwestern  Railroad,  and  thus  connected  said  new  road 
kli'the  trade  and  travel,  the  benefit  of  which  was  the  great 
Inoement  to  the  organization,  building,  and  completion  of 
I  aaid  Southwestern  Railroad,  and  the  investment  of  their 
;ital  therein  by  its  stockholders,  all  of  which  was  held  out 
Ibem  by  the  grant  of  their  charter.  And  when  said  rail- 
14  was  thus  finished  without  interference  or  protest  by 
ife  defendants  or  either  of  them«  or  by  the  stockholders — 
;h  it  was  expressly  stipulated  in  the  charter  of  the 
itio  and  Gulf  Railroad  that  the  rights,  privileges  and 
thereby  granted  should,  in  no  wise,  interfere  with 
tahartered  rights  of  the  Southwestern  Railroad — the  said 
iuotio  and  Gulf  Railroad,  instead  of  competing  fiiirly  and 
1^  with  the  Southwestern  Railroad  in  the  transportation 
BOighta  and  passengers  at  &ir  and  remunerative  terms^ 


612         SUPREME  COURT  OF  GEORGIA. 


The  Central  Railroad  Company  et  al.,  vs,  Collini  d  dL 

commenced  a  system  of  most  ruinous  rivalry  by  coniiecdBg 
itself,  at  an  enormous  outlay  of  money,  and  at  great  lofl) 
with  lines  of  steamboats  from  Bainbridge  ap  and  down  the 
Flint  and  Chattahoochee  Rivers,  and  carrying  freight  tni 
travel  from  all  points  on  said  rivers  touched  by  said  Sooth- 
wester  u  Road,  at  rates  of  toll  far  below  the  actual  cost  (^tnn»- 
portation,  thus  involving  its  own  ultimate  ruin  as  well  asthii 
of  the  Southwestern  Road;  and  by  so  doing,  took  the  tradeud 
travel  away  from  Macon  and  the  centre  of  the  State,  aadeff- 
ried  it  along  the  Southern  part  of  Georgia  to  the  city  of  St 
vannah  ;  which  policy  of  the  Atlantic  and  Gulf  Railroad  vis 
persisted  in  until,  by  such  unwise  and  suicidal  coarse,  die 
trade  and  travel  of  the  Southwestern  Railroad  was  greitif 
diminished,  its  profits  completely  cut  off,  its  stock  dq>ie6it- 
ted  in  the  markets  from  110  to  93,  while  the  Atlantic  aid 
Gulf  Railroad,  at  the  same  time,  was  not  paying  diviteli 
at  all,  and  its  stock  constantly  and  rapidly  running  down  to 
a  ruinous  figure  in  the  markets ;  in  fact,  so  low  that  the 
Comptroller  General  of  the  State,  in  his  report  to  the  L^ 
lature,  estimated  the  State's  ten  thousand  shares  of  itsafaNk 
as  only  worth  ($350,000)  three  hundred  and  fifty  Amad 
doUara  !  With  a  continuation  of  such  rivalry  the  rain  d 
both  roads,  and  the  striking  out  of  their  large  capital,  with 
the  consequent  ruin  of  the  stockholders,  and  loss  of  one  Mi" 
lion  dollars  to  the  State,  was  not  only  probably,  but  ineviti- 
ble.  Under  these  circumstances  these  defendants,  in  die  ci- 
ercise  of  the  discretionary  powers  conferred  upon  them  bjthi 
charter,  and  to  subserve,  promote  and  carry  out  the  best  ii* 
terests  of  said  railroad  company,  and  aU  the  stockhoIdeB 
thereof,  purchased  the  stock  in  said  Atlantic  and  Ghilf  Bflk 
road,  from  the  city  of  Savannah  as  aforesaid,  not  for  the 
pose  of  destroying  a  rival  road,  nor  to  avoid  a  &ir  and 
competition  in  the  trade  and  travel  from  and  to  the 
where  the  said  two  roads  came  in  conflict,  but  by  the 
of  such  interest  in  said  Atlantic  and  Gulf  Railroad,  to 
its  managers  and  directors  to  adopt  a  different  and 
policy  in  the  management  of  the  same,  by  the 
such  rates  of  toll  on  the  freight  and  travel  as  woold  be 
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ir,  and  reasonable,  and  jast  compensation  for  the  same, 
i&oat  detriment  to  the  rights  or  interests  of  the  public  or 
Bople,  and  thus,  without  anj  violation  of  law,  or  any  act  of 
idfiiith,  to  preserve  and  protect  both  roads  from  great  loss, 
*not  total  destruction.  It  was  with  this  intent,  and  for  this 
npose  alone,  that  said  purchase  was  made,  as  an  act  of  sdf' 
^i^Bervaium,  and  with  no  other  intent,  purpose  or  object, 
Itttever. 

Their  answers  to  the  special  interrogations  of  the  bill  are 
rt  material. 

The  answer  of  the  Atlantic  and  Gulf  Railroad  Company 
owed  that  its  stock  was  thirty-six  thousand  nine  hundred 
i  twelve  shares,  showing  that  said  shares  in  this  company, 
Qgfat  from  the  city  of  Savannah,  is  seventy-nine  shares  in 
oesB  of  one-third  of  said  stock.  It  admitted  that  on  the 
th  of  September,  1368,  it  did  enter  into  a  contract  for 
rodgh  freights  with  a  certain  steamship  line  to  monopolize 
carrying  power,  because  certain  other  specified  lines  had 
iised  to  contract  with  this  defendant  for  transportation  of 
roogh  freights  to  the  West  within  such  limits  as  would 
apete  with  the  Central  Railroad  and  Banking  Company 
1  the  Southwestern  Railroad  Company.  It  denied  any 
owledge  of,  or  connection  with,  the  other  matters  charged 
the  bill. 

The  answer  of  the  Mayor  and  Aldermen  of  Savannah  ad- 
tied  said  trade ;  said  they  made  it  for  the  good  of  the  city, 
Mliise  it  was  in  debt,  etc. ;  they  believed  that  their  co-con- 
IBtors  had  a  right  to  buy  and  guarantee,  and  if  they  had  not, 
Ip  had  a  right  to  sell  and  should  be  allowed  to  exercise  it; 
jlfoially,  if  said  contract  was  ultra  vires  of  said  co-oontrac- 
this  defendant  was  ignorant  of  that  fact.  And  besides, 
ffiOO  00  of  the  bonds,  the  payment  of  which  said  co- 
had  assumed,  were  issued  by  the  Mayor  and 
ten  of  Savannah  to  aid  ii^  the  construction  of  the 
kwestem  Railroad  and  were  endorsed  by  the  South- 
Railroad  Company  when  they  were  issued.  -  These 
will  mature  on  the  1st  of  November,  1869. 

these  answers  and  exhibits  defendant's  solicitors 
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moved  to  dissolve  said  injunction  upon  the  ground  that  there 
was  no  equity  in  the  bill,  or  if  there  was  it  was  sworn  off. 

Judge  Cole  held  that  there  was  no  equity  In  the  bill,  that 
any  stockholder  of  a  railroad  company  might  enjoin  it  from 
a  misapplication  or  perversion  of  its  funds  or  credit,  thongh 
sanctioned  by  a  majority  of  its  stockholders ;  that  the  Sooth- 
western  Railroad  Company  had  no  right  to  purchase  stock  in 
other  railroads  or  to  use  its  money  or  credit  for  anything  hot 
to  build,  equip  and  maintain  their  road;  that  the  ignonDoe 
of  the  Mayor  and  Aldermen  of  Savannah  was  not  material; 
they  loose  nothing ;  for  if  the  contract  was  void  they  retain 
the  stock. 

(This  case  being  one  of  special  public  importance  and  the 
State  being  an  extra  party,  two  hours  extra  were  allowed 
for  argument.) 

Lyon,  DeGraffenried  &  Irvin,  JacksoN|  Lawtok* 
Bassinger,  Hartridge  &  Chisolh^  Harden  &  Lkvt, 
Johnson  &  Montgomery,  for  plaintifis  in  error,  said  c«^ 
porations  may  purchase  unless  restrained  by  their  cbartan: 
Ang.  &  A.  on  Corp.,  sec.  155,  etc.;  Grant  on  Cor.,  107;  3 
Band.  R.,  141.  The  contract  "must  be  wholly  aside  of  the 
general  object  of  the  incorporation :''  Redf.  on  R.  R,  490; 
35th  Eng.  L.  &  E.  R.,  9;  30th,  120,  d  seq.,  and  this  rigbt 
is  liberally  construed  to  affect  a  legal  purpose :  3  Rand.  Ki 
136,  dseq;  as  to  "public  policy,"  see  sec.  2708  Irw.Code;! 
Story's  Eq.  Juris.,  sec.  259,  etc. ;  Chitty  on  Corp.,  6tt 
Ultra  vires  not  necessarily  void:  22  N.  Y.  R.,  258;  stoA- 
holders  may  call  directors  to  account  but  contract  stands* 
30th  and  35th  Eng.  L.  &  E.,  supra;  the  State  only  cancoa- 
plain :  Ang.  &  A.  on  Corp.,  sec.  777 ;  3  Rand.  R,,  136,rf«P 
as  to  freights  and  tolls  see  93d  E.  C.  L.,  63 ;  94th,  365;  t] 
S.  W.  R.  R.  could  not  so  trade  the  C.  R  R.  &  B.  Co.  coaHj 
under  its  charter  and  is  therefore  bound,  though  the  S.  W- 
R.  Co.  may  not  be:  5  John.  R.,  162;  1  Peck.  R,  500; 
Cowen  R.,  168;  Story  on  Prom.  Notes,  sees.  99,  425 
Note  428 ;  1  Parsons  on  Con.,  25  and  26 ;  13th  Ma«. 
151 ;  the  trade  is  good  so  far  as  the  city  is  conoemed;  7 
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R.,  313;  14th  Peter's  R,  122;  1  Doug.  (Mich.)  401 ;  3 
kUMl.  B.,  140 ;  the  charter  may  be  forfeited  if  abused,  but 
ntract  is  good :  16th  Mass.  R.,  101-2 ;  9th  lb.,  423 ;  8  S. 
M.,  173;  8  Wheat.,  355;  1  Rich.  L.  R.  (S.  C.)  288;  4 
An.  Ch.  R.,  370 ;  16  S.  &  R.,  144 ;  14th  Geo.  R.,  327 ;  6th, 
4i  13th  S.  and  M.,  411 ;  if  this  bill  is  for  rival  companies 
isbad:  19  E.  L.  &  E.,  14. 

Whittle  &  Gustin,  R.  Toombs,  Nesbits  &  Jackson, 
'.  H.  Hull,  I.  L.  Harris,  O.  A.  Lochranb,  for  defend- 
ts,  said  these  corporations  can  do  nothing  not  allowed  by 
air  charters:  2  Kent,  298;  2  Cranch.,  167;  4  Wheat., 
6;  13  Peters,  587;  4  Wheat,  418 ;  2  Cowen,  664,  709;  3 
end.,  482;  1  Kelly,  533;  5th,  561;  7th,  224;  8th,  23;  9th, 
S;  11th,  438;  25th,  610;  any  stockholder  may  complain: 
snt  on  Corp.,  301,  302;  10th  Beavan,  1 ;  2  R.  &  M.,  483; 
Eog.  L.  &  Eq.,  150;  16th,  182;  73  E.  C.  L.,  73;  Collyer, 
6;  2  Russ.,  501 ;  the  policy  of  the  Utate  must  be  gathered 
m  the  law  and  the  State  gave  all  rights  which  she  intend- 
defendants  to  exercise:  Pierce  on  R.  R.,  398;  12  Beavan, 
2;  30  Eng.  L.  &  E.,  143;  7th  Eng.  L.  &  Eq.,  505;  16th, 
0;  12th,  224;  73  E.  C.  L.  R.,  811,  814. 

McCay,  J. 

This  is  a  bill  filed  by  certain  stockholders  in  the  Central 
lilroad,  certain  stockholders  in  the  Southwestern  Railroad, 
1  certain  other  persons  who  claim  to  come  before  the  Court 
pUixens  of  the  State  of  Georgia,  and  as  such  to  be  inter- 
Id  in  the  relief  sought  by  the  bill, 
le  substance  of  the  charges  is,  that  the  Central  Railroad 
Banking  Company,  and  the  Southwestern  Railroad 
ly,  the  former  chartered  to  build  and  maintain  a 
from  Savannah  to  Macon,  and  the  latter  chartered 
Id  and  maintain  a  Railroad  from  Macon  to  the  Chatta- 
River,  are  about  to  purchase  from  the  city  of 
lah,  certain  stock,  including  twelve  thousand  three 
and  eighty-three  shares  in  the  Atlantic  and  Gulf 
Company,  a  company  chartered  to  build  a  Rail- 
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road  from  Savannah  to  Bainbridge,  with  the  intent  and 
purpose  on  the  part  of  these  two  companies  to  nsethestod^ 
thus  purchased  to  affect  the  management  of  the  Atlautie 
and  Gulf  Road. 

The  answers  admits  in  substance,  the  charges ;  hot  the 
injunction  is  sought  to  be  dissolved  on  the  ground  that  there 
are  not  proper  parties  to  the  bill,  and  on  the  further  groond, 
that  said  Central  Railroad  and  Banking  Company,  and 
Southwestern  Railroad  Company,  have  a  right  under  their 
charters  to  make  such  a  purchase. 

There  arc,  it  is  true,  §ome  other  points  made  in  thedeoll^ 
rer  and  motion  to  dissolve,  but  in  the  view  taken  of  the  cms 
by  the  majority  of  the  Court,  these  are  the  essential  questiooL 

1.  Upon  the  question  of  parties,  we  agree  that  the  dtixeiii^ 
in  their  character  as  such,  are  not  proper  parties  to  this  pro- 
ceeding. The  State  as  one  of  the  stockholders  of  the  Atlaotic 
and  Gulf  Road  is  a  proper  party ;  but  the  simple  citiieRi 
who  has  no  other  interest,  has  not,  as  it  seems  to  (U,  anf 
rights  in  this  controversy.  This  is  a  simple  attempt  to 
enjoin  the  making  of  a  certain  contract,  a  mere  private  saity 
iu  which  no  one  has  a  right  to  be  heard,  that  is  not  intff- 
ested  iu  the  decree.  The  wrong  done  the  public  by  the 
alleged  violation  of  the  charter  cannot  be  reached  in  thift 
proceeding  except  so  &r  as  it  affects  the  interest  of  thott 
whose  pecuniary  rights  are  affected  by  the  proposed  coDtnct 

But,  the  stockholders  in  the  Central  and  Southwesten 
Railroad  Companies,  and  the  Atlantic  and  Gulf  Rood  tfd 
its  stockholders,  arc  proper  parties.  The  former  allege  thift 
this  contract  is  a  violation  of  their  rights  under  the  flevcfil 
charters,  and  the  latter  that  it  is  injurious  to  its  rights  thift 
these  two  rival  roads  should  be  permitted  to  acquire  so  ooQ- 
trolling  an  interest  in  the  management  of  its  road.  As  dtf'j 
ground  of  the  motion  to  dissolve  is  in  the  nature  of  a 
demurrer,  to  be  good,  it  ought  to  show  there  are  no 
parties  to  the  bill. 

2.  We  think  the  stockholders  of  the  several  roads  are 
parties,  have  a  good  cause  of  complaint,  and  we  therefore 
the  Court  did  right  to  overrule  the  motion  on  this  ground. 
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We  do  Dot  think  the  profitableness  of  this  contract,  to  the 
lekholdera  of  the  Central  and  Southwestern  Railroad  stock- 
Iders,  has  anything  to  do  with  the  matter.  These  stock- 
Iders  have  a  right,  at  their  pleasare,  to  stand  on  their 
DtracL  If  the  charters  do  not  give  to  these  companies  the 
fA^  to  go  into  this  new  exterprise,  any  one  stockholder  has 
right  to  object  He  is  not  to  be  forced  into  an  enterprise 
I  indaded  in  the  charter. 

rhat  it  will  be  to  his  interest  is  no  excuse ;  that  is  for  him 
jadge.  By  becoming  a  stockholder  he  has  contracted  that 
Kuyority  of  the  stockholders  shall  manage  the  affairs  of  the 
apany  within  its  proper  sphere  as  a  corporation,  but  no  fur- 
^;  and  any  attempt  to  use  the  funds,  or  pledge  the  credit  of 
I  company  not  within  the  l^itimate  scope  of  the  charter,  is 
iolation  of  the  contract  which  the  stockholders  have  made 
th  each  other,  and  of  the  rights — the  oontrad  rights— of 
f  Btockholder  who  chooses  to  say,  ^'  I  am  not  willing.'^ 
may  be  that  it  will  be  to  his  advantage,  but  he  may  no 
nk  so,  and  he  has  a  legal  right  to  insist  upon  it  that  the 
apany  shall  keep  within  the  powers  granted  to  it  by  the 
irter:  1  Shelford  on  Railways,  71 ;  1  My.  &  K.,  162-^; 
T.  &  Coll.,  618;  2  Dan.  P.  C,  521;  5  Hill,  386;  18  Bar- 
ir,  318;  43  N.  Hamp.,  525;  6  Angel  &  Ames  on  Corp., 
I  edition,  and  cases  cited. 

L  The  real  question  in  this  case  is  as  to  the  power  of  these 
^companies  under  their  charters,  each  of  which  defines  the 
•ot  of  the  incorporation  to  undertake  the  management  of 
I  only  a  wholly  new  enterprise  from  that  set  forth  in  the 
jINor^  but  an  enterprise  chartered  by  the  Legislature  evi- 
ijiiy  in  rivalry  with  these  two  roads. 
|b  the  argument  of  this  case  it  was  almost  admitted  that 
ka  contract  was  expressly  forbidden  by  the  charter  of 
fj^Soothwestern .  Railroad.  That  charter  contains  these 
ipis,  after  defining  the  object  of  the  company,  to-wit :  to 
Id  a  road  from  Macon  to  the  Chattahoochee:  ''The 
K  company  shall  confine  their  efibrts  and  their  enterprise 
Ike  Irailding  and  completion  of  a  railroad  communica- 
i'^Din  the  city  of  Macon  to  some  point  intermediate 
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between  Albany  and  Fort  Gaines/*  eta,  etc.:  Acts,  1M5, 
pamphlet  132.  Surely  it  cannot  be  contended  that  the  ou- 
agement  and  control  of  the  Atlantic  and  Gulf  Bailroid  ■ 
in  harmony  with  this  clause  of  the  charter.  As  we  syi 
show  hereafter,  even  without  these  words  the  power  would 
not  exist,  but  the  Legislature  seems  to  have  been  more  tba 
ordinarily  cautious,  and,  to  make  assurance  doubly  sore^  Im 
in  express  terms  limited  the  right  of  the  SotUkwedem  Bat 
road  Company  to  use  its  means  for  purposes  other  than  diOBS 
for  which  the  charter  was  expressly  given.  The  great  qaesiioo 
in  the  case  is,  therefore,  the  right  of  the  Central  Boadtomib 
this  purchase.  As  the  injunction  might  be  sustained  infiviir 
of  the  stockholders  of  the  Southwestern  Railroad  Compufi 
yet  if  the  city  and  the  Central  Railroad  Company  desire  to 
consummate  the  trade,  leaving  out  the  Southwestern  Bailrml 
Company,  and  there  be  power  in  the  Central  so  to  use  its  tuAf 
and  so  to  contract,  the  injunction  would  have  to  bedissolTed* 
to  them.  But  we  do  not  think  the  Central  Railroad  Cofflptff 
has,  under  its  charter,  the  power  claimed  for  it  The  chuiff 
of  this  company  was  first  granted  in  1833  by  the  ntmecf 
'^  The  Central  Railroad  and  Canal  Company  of  Georgiii' 
for  ^^  the  purpose  of  opening  a  canal  or  railroad  oommaoMi- 
tion  from  the  city  of  Savannah  to  the  interior  of  the  Stato^' 
and  was,  by  its  charter,  '^  made  capable  in  law  to  buy,  hold  wti 
sell  real  and  personal  property,  and  make  contracts,  (iod^ 
nitely,)  and  do  all  lawful  acts  properly  incident  to  aoorpon- 
tion  and  necessary  and  proper  to  the  transaction  of  the  boa- 
ness  for  which  it  was  incorporated :"  Prince's  Dig,,  30ft  !■ 
1835,  the  charter  was  remodeled,  the  name  was  changed  to 
the  Central  Railroad  and  Banking  Company,  banking  pri^ 
il^es  were  given  to  it,  and  its  powers  to  build  a  canal  wtfB 
dropped  out  of  the  charter.  The  first  words  of  the  chtftei 
are:  ''For  the  purpose  of  laying,  building  and  making t 
railroad  communication  from  the  city  of  Savannah  to  thi 
interior  of  the  State" — (Macon.)  It  was  made  "capthh 
and  able  in  law  to  have,  purchase,  receive,  possess,  enjoy  iW 
retain  to  them  and  their  successors,  lands  tenements,  hs^ 
ditaments,  goods,  chattels  and  effects,  of  whatsoever  kind^notfi'* 
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mditif  the  same  may  be,  and  the  same  to  sell,  grant,  demise, 
D  or  dispose  of/'  provided  that  said  incorporation  '^  shall 
purchase  and  hold  more  real  estate  than  may  be  necessary 
proper  for  the  purpose  of  laying,  building  and  sustain- 
said  railroad,  and  such  as  shall  have  been  bona  fide  mort- 
ed  to  it  as  security  or  conveyed  to  it  in  satisfaction  of 
tB  previously  contracted  in  the  course  of  its  dealings,  or 
diased  at  sales  upon  judgments  which  have  been  obtained 
inch  debts/'  The  road  was  required  to  be  completed  in 
it  years,  (by  1843.)  This  charter  further  provides,  that 
r  twenty-five  years  have  expired  from  the  time^cd  by 
Act  for  the  completion  of  the  road,  the  banking  powers 
lid  oease,  but  the  ^'said  Central  Railroad  and  Banking 
ipany  of  (Georgia,  shall,  after  the  lapse  of  said  twenty- 
yearSy  be  and  remain  incorporate  and  vested,  as  to  their 
.  works,  with  all  the  estates,  powers  and  privileges  by  this 
granted  and  secured,  except  the  exclusive  right,  by  this 
granted,  (to  build  a  railroad  between  Savannah  and 
BODy)  and  except  the  banking  privileges  hereby  granted :" 
doe's  Dig.y  326,  334.  Subsequently,  the  time  for  the 
ipletion  of  the  road  was  extended  two  years:  A^ct  of 
1.  By  the  Act  of  1835,  the  banking  powers  were  to 
IB  in  twenty-five  years  after  the  expiration  of  the  time 
d  by  this  Act  for  the  completion  of  the  road.  The  Act 
1841  says  nothing  of  the  banking  privileges,  though  it 
teds  the  time  for  the  completion  of  the  road  two  years. 
Starters  are  to  be  construed  strictly :  Revised  Code,  sec- 
I  2331.  By  the  words  .of  the  charter  the  banking 
hn  ceased  in  1868,  nor  is  there  anything  in  the  words 
Mgect  of  the  amendment  of  1841,  to  require  the  con- 
\n  that  the  Iiegislature  intended  to  extend  also  the 
ig  powers  of  the  company.  It  is  a  well  settled  rule 
construction  of  charters  of  incorporation,  that  they 
be  construed  strictly  in  their  grants  of  power,  and  that 
is  to  be  implied  in  favor  of  the  company.  In  the 
^of  the  Charles  River  Bridge  vs.  Warren  Bridge,  11 
643y  Taney,  C.  J.,  says :  "The  rule  of  construction 
is  well  settled  both  in  England  and  by  the 
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decisions  of  our  own  tribunals.  In  2  Barn.  &  AdoL,  793, 
in  the  case  of  the  proprietors  of  the  Stansbridge  Canal  agaiut 
Whecley  and  others,  the  Court  saj:  The  canal  hanng 
been  made  under  an  Act  of  Parliament,  the  rights  of  tk 
plaintiffs  are  derived  entirely  from  that  Act  This,  lib 
many  other  cases,  is  a  bargain  between  a  company  of  adven- 
turers and  the  public,  the  terms  of  which  are  expresmd  m 
the  statute,  and  the  rule  of  construction  in  such  cases  is  not 
fully  established  to  be  this:  That  any  ambiguity  in  tlu 
terms  of  the  contract,  must  operate  against  the  adventom 
and  in  favor  of  the  public,  and  the  plaintifis  can  daim 
nothing  that  is  not  clearly  given  them  by  the  Act.''  Seeiin 
Revised  Co<le,  section  2331. 

By  the  original  charter,  the  banking  privileges  were  to 
cease  at  the  end  of  twenty-five  years  after  the  period  fixedlif 
that  Act  for  the  completion  of  the  road,  and  it  woald  be  i 
violation  of  the  rule  laid  down  by  Judge  Taney  to  say  tU 
the  extension  of  the  time  for  the  completion  of  the  roid  If 
the  Act  of  1841,  extends  also  by  implication,  the  bankiit 
powers  of  the  company  for  a  period  of  two  years.  Whik 
the  banking  powers  of  this  company  were  in  existence^  J^ 
haps  the  investment  of  a  portion  of  its  funds  in  stocks  of  Uf 
kind,  as  a  matter  of  leffitimatc  banking  busineaSj  and  not  fa 
the  purpose  and  with  the  intention  of  controlling  some  otitf 
enterprise,  was  within  its  powers.  We  do  not,  however,  p 
into  that  subject  as,  at  the  date  of  the  proposed  coDtnct,tkl 
banking  powers  of  the  company  had  ceased. 

4.  The  question  then  before  us  is  simply  this:  Hnstki 
Central  Railroad  Company,  under  its  charter,  after  its  buk-j 
ing  powers  have  ceased,  the  right  to  make  a  contract  wi&i 
the  city  of  Savannah  by  which  it  shall  become  the  owner  ocj 
twelve  thousand  three  hundred  and  eighty-three  shares  of  I 
Atlantic  and  Gulf  Railroad,  a  road  running  also  from 
annah  to  the  interior  of  the  State,  to-wit :  to  Bainbridge 
the  Flint  River.  The  right  to  make  this  contract  is  d( 
by  Mr.  Collins,  Mr.  Hull  and  others,  stockholders  b 
Central  Railroad  and  Southwestern  Railroad  Com] 
who  do  not  consent  to  tlie  same,  and  insist  upon  it  that  ft! 
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iolation  of  their  rights  under  the  charter,  for  two  reasons : 
that  it  is  a  contract  ultra  vires,  beyond  the  powers  granted 
lie  charter,  2dy  that  it  is  a  contract  contrary  to  the  pub- 
policy  of  the  State,  and  therefore  void. 
1 18  replied  to  this  that  the  bill  and  answer  show  that  the 
lantic  and  Gulf  Bailroad  Company  is  so  managing  its 
irSy  in  carrying  freights  at  ruinous  rates  from  Bainbridge, 
Daterially  to  injure  the  Central  Kailroad  Company,  and 
t  the  intent  of  this  contract  is  merely  to  enable  the  Cen- 
;  Bailroad  Company  to  protect  itself;  that  it  is,  in  truth, 
esaary  for  self-preservation,  and  that  the  power  to  make 
s  derivable,  from  its  expressly  granted  power  to  maintain 
own  road,  that  the  power  granted  in  the  charter  to 
ve,  purchase,  receive,  possess,  enjoy  and  retain  to  them, 
to  their  successors,  landsy  rents,  tenements,  goods,  chat- 
and  effects,  of  whatsoever  kind,  nature  and  quality  the 
le  may  be,  and  the  same  to  sell,  grant,  demise,  alien  or 
nme  o{"  is  an  indefinite  grant  to  purchase  and  hold  any 
d  of  property  whatsoever,  and  that  this  was  so  contem- 
M  by  the  cj^arter,  because  the  power  to  purchase  and 
i  lands  is  by  a  proviso  restricted  to  suck  lands  as  it  may 
aire,  in  satisfaction  of  debts  due  it,  and  such  as  may  be 
veary  and  proper  for  laying,  building  and  sustaining  the 
load. 

Lt  first  blush,  this  last  position  seems  a  very  strong  one ; 
f  upon  a  dose  examination  of  the  whole  section  in  which 
m  words  are  found,  and  especially  upon  viewing  them 
lie  light  of  the  long  and  well  established  rules  for  the 
jftaraction  of  Acts  of  incorporation,  the  argument  will  ap- 
l.more  specious  than  sound. 

i^  The  words  immediately  preceding  those  relied  on,  are : 
purpose  of  laying,  building  and  making  a  railroad 
inication  from  the  city  of  Savannah  to  the  interior  of 
/'  the  subscribers,  etc.,  ''are  made  capable  and  able  in 
have,  purchase,  receive,  possess  and  enjoy  lands,  rents,'' 
The  purposes  of  the  charter  are  to  enable  the  com- 
to  bnild  and  maintain  the  railroad,  and  it  is  for  this 
and  for  this  purpose  only  any  of  its  powers  are 
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granted.  For  tbis  purpose  it  may  acquire  and  hold  loj 
kind  of  property  whatsoever,  but  for  any  other  parpoae  it 
cannot  only  not  acquire  any  kind  of  propertyj  but  theooB- 
pany  itself  has  no  existence  whatever.  These  are  the  wofii 
of  the  charter.  Nor  is  there  anything  in  this  detailed  spedt 
catiou,  of  the  things  which  the  company  may  own  aodpoft- 
sess  that  at  all  enlarges  the  purposes  for  which  it  11117  ota 
and  possess  them.  Even  without  these  words  the  oompiif 
would  have  just  the  same  powers.  Every  corporation  % 
the  purposes  declared  by  the  charter/'  might,  by  the  ooa* 
mon  law,  hold  and  possess  any  kind  of  real  and  penoMi 
property,  and  make  any  kind  of  a  contract  whatsoenr: 
Angel  &  Ames  on  Corporations,  125,251 ;  but  for  anjotkr 
purpose  it  could  hold  nothing,  and  could  make  nooooUMt, 
of  any  kind :  Angel  &  Ames  on  Corporation,  251|  tt 
Nor  is  tiierc  anything  in  the  proviso  limiting  the  }uaM%B 
real  property  which  the  company  may  purchase  and  hit 
which  enlarges  the  objects  andpurpoaes  for  which  thecoafflfi 
may  purchase,  hold  and  sell  any  kind  and  amount  of  pefliv 
property.  The  real  estate  which  it  may  hold  is  limited  i^ 
quantity,  the  personal  is  not. 

It  is  true  that  the  restraining  words  as  to  real  estiti 
themselves  very  broad,  to-wit:  ''shall  not  hold  more 
estate  than  may  be  necessary  and  proper  for  the  parpoN 
laying,  building  and  sustaining  said  railroad ;"  bat  the 
that  the  Legislature  added  other  words,  to-wit:  ''and  sock 
shall  be  bona  fide,  mortgaged  or  conveyed  to  it  in 
tiou  of  debts,"  etc.,  shows  conclusively  that  the  words 
ing,  laying  and  sustaining'^  in  the  proviso,  were  in 
confine  the  company  in  its  purchase  and  holding otrali 
to  such  as  was  necessary  to  lay  the  track  upon,  build 
usual  offices,  stations,  shops  and  depots  upon,  etc,  and  M 
the  enlarged  sense  in  which  they  are  used  in  dedariiig 
purpose  for  which  the  charter  is  granted. 

To  give  to  these  latter  words  the  meaning  contended 
to-wit :  that  they  enlarge  the  powers  granted  as  to 
property,  indefinitely,  so  that  the  company  may  pa 
hold  personal  property  for  any  purpose,  would  be  to 
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the  Central  Railroad  and  BaDking  Company  a  corporation 
lor  any  purpose  whatever.     It  mighty  with  the  same  reason, 
own  steamships,  take  contracts  for  house-building,  buy  and 
•dl  cotton,  open  commission  houses,  keep  hotels,  buy  and 
idl  &ncy  stocks,   or  engage  in  any  business  or  enterprise 
whatever,  that  the  cupidity  of  its  directors,  or  their  fancy  or 
their  folly  might  suggest  to  them.     It  is  either  confined  in 
ill  its  powers,  to  the  purposes  and  objects  for  which  the 
Aarter  is  granted,  or  it  is  not  confined  to  any  particular  pur- 
pose whatever,  save  that  it  shall  not  hold  more  than  a  certain 
9!ttuitity  of  real  estate.     Either  the  Central  Railroad  Com- 
Jiny  is,  like  other  corporations,  limited  in  the  enterprises 
-Which  it  may  undertake  and  the  property  which  it  may  pos- 
'W  and  the  contracts  which  it  may  make,  to  such  as  come 
Sttrly  within  the  scope  and  purposes  of  the  charter,  or  it  is 
Without  any  limit  at  all,  and  the  Legislature  of  1835  has 
Bten  guilty  of  the  folly  of  granting  a  charter,  indefinite  in 
ivration,  with  an  immense  capital,  and   capable,  if  it  so 
■ttires,  of  engaging  in  any  enterprise  it  pleases.     I  cannot 
•o  oonstrue  this  charter.     The  very  first  words  of  it  define 
Uid  limit  the  purposes  and  objects  for  which  all  its  powers 
lie  given,  and  the  24th  section  expressly  provides  that  after 
ti  banking  powers  have  ceased,  it  shall  only  "  be  and  remain 
doorporate  and  vested  as  to  its  own  wo^^hsj  with  the  estates, 
sights,  powers  and  privileges  granted  by  the  Act.'' 
t  Bat  it  is  said  that  the  power  to  purchase  this  stock  is  deri- 
gdde  from  the  power  expressly  given  to  ^'maintain  the  road ;'' 
it  is  necessary  for  the  self-preservation  of  the  road,  and 
by  implication  from  the  very  purposes  and  objects  for 
the  charter  was  granted.    The  basis  of  this  argument 
ihat  it  is  necessary  for  the  ''maintaining''  of  the  Central 
ilroad,  that  it  shall  take  a  decided  part  in  the  ''mauage- 
and  maintaining"  of  the  Atlantic  and  Gulf  Railroad, 
as  by  the  admitted  rules  of  the  common  law,  a  corpora- 
may  make  all  contracts  necessary,  either  directly  or  inci- 
ly,  to  enable  it  to  effect  the  purposes  of  its  creation, 
re  it  has  the  power  to  purchase  enough  of  the  stock  of 
and  Gulf  Railroad  to  enable  it  to  protect  itself 
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by  controlling  the  unwise  management  of  the  Atlantic  nd 
Gulf  Railroad. 

The  purposes  of  the  charter  of  the  Central  Railioad  are  the 
'Haying,  building  and  making"  the  road.  The  words  of  the 
charter  do  not  in  express  terms  include  the  '' maintaining ud 
sustaining"  it,  but  we  do  not  doubt  they  are  included,  nnoe 
the  '^maintaining  and  sustaining"  are  necessary  to  ihervj 
objects  of  the  grant.  But  what  does  a  grant  to  maintain  and 
sustain  a  railroad  include?  Can  it  in  any  fiiir  sense  beooB- 
strued  to  authorise  the  engaging  in  any  enterprise  which  wOI 
extend  the  business  or  lessen  the  rivalries  of  the  oompur? 
If  this  be  so,  the  whole  doctrine  so  frequently  and  so  emphat- 
ically stated  in  the  books  and  decisions  is  a  sham.  Hv 
"maintaining  and  sustaining"  of  the  road,  has  referenoeti 
keeping  it  in  repairs,  supplying  it  with  machinery,  and  soch 
like  acts,  and  not  to  projects  for  extending  its  busineaSi  hj 
schemes  and  enterprises  not  contemplated  and  exprcseed  ii 
clear,  unambiguous  terms,  by  the  charter  itself. 

Every  charter  of  a  private  corporation  is  a  contract)  M 
between  the  State  and  the  corporation — ^to  which  each  ii 
solemnly  bound — ^the  State  that  it  will  not  impair  the  obli- 
gation— the  corporation  that  it  will  perform  the  objects  of  ill 
incorporation  and  keep  within  the  powers  granted  to  it:  4ik 
Wheaton,  518;  secondly,  between  the  stockholders  thea- 
selves.  The  stockholders  are  bound  to  consent  to  the  maa- 
agement  of  the  affairs  of  the  corporation  by  the  majority,  and 
by  the  by-laws  which  that  majority  makes.  And  the  whok|i 
on  the  other  hand,  agree  with  each  other,  that  they  will  appif 
the  funds  of  the  company  to  the  objects  and  pwrpom  qf  A* 
charter y  and  not  otherwise:  Young  vs.  Harrmmj  6  6fl.^jj 
130.  Both  as  to  the  State  and  between  the  corpontcMS, 
law  of  this  contract  is  the  charter.  The  State  has 
to  it  no  rights,  and  the  individual  stockholders  have  el( 
it  with  no  rights,  except  such  as  are  clearly  and  expresslf  i 
down  in  the  charter:  13  Penn.,  133;  28th  Penn.^  352; 
Howard,  341. 

Corporators  are  too  apt  to  forget  this  fundamental  law 
their  being.     In  the  daily  habit  of  transacting  bosiness, 
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)  name  of  the  company  as  though  it  were  an  indi  vidua],  they 
\  apt  to  slide  into  the  notion  that  a  corporation  is  an  individ- 
l  in  all  respects,  so  far  as  business  matters  are  concerned. 
Bat  a  corporation  is  a  mere  creature  of  the  law,  and  only 
ists  at  all,  for  the  purposes  declared  in  its  charter,  and  has 
•olately  no  powers  but  those  which  the  Iawoo7i/er8  upon  it. 
18  a  creation  of  the  law,  and  in  the  very  nature  of  things 
just  what  the  law  makes  it,  no  more,  no  less ;  and  by  the 
xd  law  here,  I  do  not  mean  the  general  law  which  regu- 
tes  the  powers  of  persons,  but  the  Act  of  incorporation,  the 
Murter,  the  constitution. 

There  are  certain  general  rules  which  have,  time  out  of 
ind,  been  adopted  by  the  Courts  in  their  investigation  of  the 
)weTB  of  incorporations,  that  it  may  be  well  to  notice.  1st. 
B  a  corporation  is  the  mere  creature  of  the  Act  of  incor- 
mtion,  it  has  no  other  powers  except  such  as  are  in 
id  Act  expressly  granted,  or  are  necessary  to  effect  the  ends 
A  objects  of  its  existence.  2d.  Charters  being  private 
ets,  or  rather  contracts  between  the  public  and  individuals, 

•  charter  is  to  be  strictly  construed,  nothing  is  to  be  taken 

*  intendment  or  inference.  Being  a  creature  of  the  ]aw,  it 
made  up  of  just  such  rights  as  its  charter  gives  it;  not 
it  every  power  which  it  possesses  must  be  granted  in  detail. 
It  it  18  confined  in  its  operations,  to  the  objects  and  pur- 
■BB  expressly  set  forth  in  its  charter,  and  it  can  under- 
Ids  no  other  enterprise  than  is  there  expressly  mentioned : 
!iierick  et  a/.,  vs.  City  Oouncil  of  Augustay  5  Ga.,  561; 
^itgor^etc.,  vs.  Macon  &  W.  B.  R,  Co.,  7  (?a.,  221 ;  8  Ga., 

9  Ga.,  213 ;   Wirdervs.  Mus.  R.  R,  11  (?a.,  438. 

e  books  are  full  of  decisions  in  illustration   of  these 

IDS.     In  the  case  of  the  East  Anglian  Railroad  Com- 

VB.  East.  Count.  Kailroad  Company,  7   English  Law 

iSquity  Reports,  506,  the  charter  was  for  the  ^'purpose  of 

ig  and  maintaining '' a  particular  railway.     Thecom- 

had  leased  another  railway,  and  had  covenanted  to  pay 

its  of  soliciting  bills  then  pending  in  Parliament,   by 

the  other  railway  should  have  power  to  make  exten- 

snd  branches,  and  the  action  was  for  a  breach  of  the 

Vol.  XL— 40. 


■ 

I 
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covenant  to  pay  said  costs.  Jervis,  Chief  Justice,  in  decidbg 
the  case,  says.  "  It  is  clear  the  defendants  have  a  limited 
authority  only,  and  are  a  corporation  only  for  the  parpose'of 
making  and  maintaining'  the  railway  sanctioned  by  the  Ad, 
and  that  tlieir  funds  cannot  be  applied  for  any  other  purpose 
than  that  directed  by  the  Act.  Indeed,  it  is  not  contended  that 
a  company  so  constituted  can  engage  in  new  trades  not  con- 
templated by  their  Act,  but  it  is  said  they  may  embark  io 
other  undertakings,  however  various,  provided  the  object  of 
the  directors  be  to  increase  the  profit  of  their  own  railwij. 
This  is  in  truth  the  same  proposition  in  another  form ;  if  tbe 
company  cannot  carry  on  a  new  trade,  because  it  is  not  con- 
templated by  the  Act,  they  cannot  embark  in  other  aode^ 
takings  not  sanctioned  by  the  Act,  merely  because  tbeyhofN 
the  speculation  may  ultimately  benefit  the  stockholders.'' 

In  Wood  vs.  Greenville  and  Kaleigh  Plank  Boad  Con- 
pany,  3  Jones'  Equity  (North  Carolina  Reports)  183,  wheni 
company  was  chartered  "to  build  a  plank  road  from  Greeovilfc 
to  Raleigh,"  the  Court  at  the  suit  of  a  stockholder  restraiiMl 
the  company  from  using  the  funds  of  the  company  to  bof 
stages  and  horses,  to  establish  a  mail  route  over  the  rotd. 

In  Coleman  vs.  Eastern  Counties  Railway,  6  En^^ 
Railroad  cases,  673,  it  was  held  that  the  directors  of  s  Oo0- 
pany  have  no  right  to  pledge  the  funds  of  the  CompMy* 
support  of  any  project  not  pointed  out  by  their  cbirttfi 
although  such  project  may  tend  to  increase  the  traffic  nf<* 
the  Railway  though  a  majority  of  the  stockholders  may  ta** 
consented  and  the  object  be  not  contrary  to  public  policj. 

In  the  case  of  Solomons  vs.  Lang  14th  Jari'st  for  De*j 
ber   1840,  the  company  had  power  by  its  charter  to  "l**j 
and  maintain  "  a  Railway.     In  a  certain  legal  and  1^1 
way,  under  the  charter,  the  company  became  posscaeil 
certain  shares  in  another  Railway.     Subsequently,  it  oi 
took  to  purchase  other  shares  in  the  same  company. 
Langdale,  M.  R.,  held  that  this  was  an  unaiUhorized 
tion  of  the  funds  of  the  company. 

This  Court  in  Mayor,  etc,,  vs.  Macon  and    Wedem 
road,  7  Ga.,  221,  held  that  it  was  not  in  the  power  of 
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Macon  and  Western  EailroaJ,  chartered  to  cariy  passengers, 
etCyfrora  Macon  to  Atlanta,  to  undertake  to  transport  pro- 
dace  through  Macon,  across  the  bridge,  to  the  Central  Rail- 
road depot. 

In  Merritt  vs.  The  Shrewsbury  &  Chester  Railway,  the 
oompany  undertook  to  improve  the  navigation  of  the  river 
Dee,  upon  which,  by  their  charter,  they  had  wharves  and 
warehouses,  and  upon  which  also  came  much  of  the  freight 
carried  upon  the  road,  but  the  Court  held  such  an  under- 
taking uftramres;  3  Eng.  L.  &  E.  R.,  149.  In  16th  English 
Law  &  Equity  Reports,  180,  it  was  held  that  a  railroad 
company  could  not  contract  to  pay  the  expenses  of  a  manag- 
ing committee  of  a  new  railway  company  in  application  to 
Parliament  for  a  charter.  See  also  E.  A.  R.  R.  Co.  vs.  The 
Eastern  Co.  Railway  Co.,  21  L.  Rep.,  (N.  S.,)  and  the  Court 
say  they  are  a  corporation  only  for  the  purpose  of  making 
and  maintaining  the  East.  C.  Railway,  and  they  cannot  en- 
in  a  new  trade.  See,  also,  10  Beavan,  1 ;  6  Railway 
1, 152;  43  N.  H.,  5115. 

These  cases  all  proceed  upon  the  well  established  principle 
that  a  corporation  has  no  powers  except  those  expressly 
granted  by  its  charter,  and  such  as  are  necessary  to  the  de- 
dared  objects  of  the  grant,  that  the  charter  is  to  be  strictly 
construed,  and  that  the  capital  stock,  credit  and  property  of 
every  kind,  is  to  be  used  solely  for  the  purposes  and  objects 
of  the  charter.     So  long  as  a  company  confines  itself  within 
the  "  purposes  and  objects  declared  by  the  charter,"  the  Courts 
will  sustain  it,  but  when  it  uuderiakes  new  and  distinct  enter- 
prises not  declared  in  the  charter,  under  a  pretence  that  they 
are  in  furtherance  of  the  declared  design,  the  Courts  will 
restrain  them.    The  power  to  do  acts  and  make  contracts 
-   necessary  to  enable  a  corporation  to  answer  the  ends  of  its 
ioreation,  like  the  express  grants  of  power,  is  also  to  be  strictly 
^    ocknstrued,  and  is  limited  by  all  the  cases  and  by  the  general 
principles  of  all  the  books,  with  this  qualification,  that  even 
for  this  purpose  it  cannot  engage  in  any  new  and  distinct 
enterprise,  involving  new  risks  to  its  stockholders,  and  not 
Airly  within  the  terms  of  the  original  grant:     18th  How.,. 
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341,  485;  2  Russ.  &  My.,  480,  470;  4  Railway  Cases,  492; 
7  Hare  Chan.  R.,  114;  4  My.  &  Craig,  134;  1  Edwiii, 
84 ;  22  N.  Y.,  274 ;  13  Eiig.  Law  aud  Equity,  513 ;  4  Ribb, 
562 ;  1  Black,  (U.  S.)  449.  The  purchase  of  stock  in  aoother 
railroad  company  with  intent  to  hold  it,  and  especially,  as  is 
admitted  by  the  answer  in  this  case,  with  intent  to  use  the 
power  thus  acquired  to  secure  an  interest  in  the  managemeot, 
either  for  good  or  evil,  of  the  road,  seems  to  come  ezactlj 
within  the  principles  which  we  have  deduced  from  an  on- 
broken  series  of  decisions  both  in  England  and  this  country. 

If  the  Central  Railroad  Company  may  lawfully  buy  twelve 
thousand  three  hundred  and  eighty-three  shares  in  this  roid, 
it  may  lawfully  buy  all  the  shares,  become  the  owner  of  tbe 
road,  aud  thus,  without  any  grant  from  the  State  of  Greorgis, 
this  company  may  have  power  to  manage  and  maintaia  tm 
railroads  from  Savannah  to  the  interior  of  the  State,  Nay, 
the  same  principles  precisely  which  would  derive  from  its 
charter  this  power,  would  authorize  it  to  become  the  owner 
of  every  railroad  in  the  State,  and  of  every  other  corporation 
and  enterprise  in  the  State,  the  management  of  which  may 
in  any  way  affect  the  interest  of  the  Central  Railroad  Com- 
pany. W^e  do  not  think  the  stockholders  of  the  Ceotnl 
Railroad  Company,  by  their  subscription,  bound  themselvtfto 
any  such  indefinite  and  unlimited  enterprise.  They  contracted 
to  give  to  the  majority  of  the  stockholders  a  control  over 
their  funds,  for  the  purpose  of  making  and  keeping  op  and 
using  a  railroad  from  Savannah  to  Macon,  and  the  appropri- 
ations of  the  capital,  or  tsredit,  or  funds  of  the  company  in 
any  other  enterprise,  against  the  consent  of  any  of  the  sloek* 
holders,  is  a  violation  of  the  rights  of  those  stockholders,  and 
a  Court  of  Equity  will  restrain  the  company  from  sach  an 
act. 

6.  Thus  far  we  have  considered  this  question  solely  in 
reference  to  the  right  of  a  stockholder  to  insist  upon  it  that 
the  company  shall  not  violate  his  rights  by  compelling  hiOi 
against  his  will,  to  become  a  partner  in  an  enterprise  not 
contemplated  in  the  contract  But  the  stockholder  has  a 
right  to  insist  upon  it,  that  the  funds  of  the  company,  in 
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hioh  he  has  an  undivided  interest,  shall  not  be  used  in  vio- 
ttion  of  the  public  policy  of  the  State.     He  does  not  stand 
ike  a  mere  citizen  on  his  rights  as  a  citizen.     He  is  one  of 
he  owners  of  the  funds,  property  and  credit  of  the  incorpo- 
ntion.     Its  corporate   privileges  belong  to  him ;   at  least 
he  has  a  legal  and  pecuniary  interest  in  them,  and  he  has  a 
right  to  refuse  to  allow  them  to  be  used  against  public  policy, 
vA  to  protect  them  against  the  danger  of  forfeiture  by  their 
wes  contrary  to  that  policy.     It  is,  therefore,  a  pertinent 
<iae8tion  in  this  case  whether  it  is  or  is  not  contrary  (o  public, 
policy  that  the  Central  Railroad  Company  shall  be  permitted 
to  obtain  such  an  interest  in  the  Atlantic  and  Gulf  Railroad 
tt  is  contemplated  by  this  purchase.     AH  experience  has 
wiown  that  large  accumulations  of  property,  in  hands  likely 
tok^p  it  intact  for  a  long  period,  are  dangerous  to  the  pub- 
lie  weal.    Having  perpetual  succession,  any  kind  of  a  corpo- 
^OD  has  peculiar  facilities  for  such  accumulation,  and  most 
{ovemments  have  found  it  necessary  to  exercise  great  caution 
« their  grants  of  corporate  powers.     Even  religious  corpora- 
wons  professing,  and  in  the  main,  truly,  nothing  but  the  gen- 
^  good,  have  proven  obnoxious  to  this  objection,  so  that 
^  England  it  was  long  ago  found  necessary  to  re^rict  them 
^  their  powers  of  acquiring  real  estate.     Freed,  as  such 
Wiesare,  from  the  sure  bound  to  the  schemes  of  individuals — . 
we  grave — they  are  able  to  add  field  to  field,  and  power  to 
Jiower,  until  they  become  entirely  too  strong  for  that  society 
l^ich  is  made  up  of  those  whose  plans  are  limited  by  a  single 

^  There  is,  too,  in  this  country,  a  reason  for  strictly  constru- 
Vg  charters,  and  for  confining  corporations  to  their  powers, 
does  not  exist  in  any  other.  Under  other  forms  of  gov- 
lent,  if  a  charter  be  found  to  have  privileges  which  prove 
ms,  it  is  in  the  power  of  the  State  to  alter  or  repeal 
i^efaarter.  But  getting  their  grants,  as  most  of  our  corpo- 
do,  from  the  State,  they  are  held  to  be  contracts,  and 
not  in  the  power  of  the  State,  under  the  Constitution  of 
United  States,  materially  to  interfere  with  the  grant 
rer  improvident  or  unwise  it  may  prove  to  have  been. 


[ 
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For  these  reasons  it  has,  in  this  country  as  well  as  in  England, 
ever  been  considered  the  very  highest  public  policy  to  keep 
a  strict  watch  upon  corporations,  to  confine  them  within  tbeir 
appointed  bounds,  and  especially  to  guard  against  the  aoca- 
mutation  of  large  interests  under  their  control.  Without 
doubt  much  of  the  prosperity  of  this  country  is  due  to  tlie 
large  number  of  corporations  which  have  been  created,  tnd 
especially  have  we  to  be  thankful  for  the  good  effected  br 
railroad  companies.  But  I  am  strongly  impressed  with  the 
conviction,  that  much  of  their  success  in  developing  the 
resources  of  the  country  is  due  to  the  very  jealousy  which  hai 
ever  held  them  strictly  to  their  charters,  and  has  constaptly 
been  careful  to  prevent  an  undue  accumulation  of  interests 
under  one  management.  The  certainty  that  each  stock- 
holder has,  that  his  funds  will  be  applied  to  known  and 
declared  purposes,  have  made  them  favorite  investments  bt 
prudent  men,  whilst  the  rivalry  which  opposing  interati 
engender  begets  an  energy,  economy,  skill  and  enterprise  that 
have  had  much  to  do  with  the  remarkable  progress  which 
such  enterprises  have  made.  A  colossal  enterprise,  assored 
of  handsome  dividends  by  the  possession  of  a  monopoly,  majf 
well  rest  upon  its  position,  knowing  that  however  thecoootrf 
may  suffer  from  its  exactions,  its  own  profits  are  secure.  It 
is  the  rivalry  of  opposing  interests,  the  straggle  for  saooeOi 
nay,  even  for  life,  with  dangerous  opposition,  that  gives  life^ 
enterprise  and  success  to  railroads  as  to  other  human  undtf- 
taking.  It  has  been  the  conflict  with  thirty  State  lines,  mk 
with  its  opposing  interests,  and  with  numerous  seaboard  eitieik 
each  seeking  to  attract  the  rich  outpourings  from  the  great 
interior  that  has  begotten  the  mighty  net  work  of  iron  which 
interlaces  our  extensive  territory,  and  I  am  conviooed  that 
there  is  no  public  policy  more  striking  than  that  which,  whilst 
it  fosters  every  such  undertaking,  is  yet  careful  ever  to  keep 
in  view  the  danger  of  a  monopoly,  and  the  good  effect  of 
rivalry  and  conflict  between  different  companies.  The  Cen* 
tral  Railroad  is,  and  has  long  been,  the  pride  of  Geoigiii 
The  skill,  energy  and  prudence  with  which  fie  affairs  hart 
been  managed,  TefLe&\.  ^t^^^  ^v^it  upon  the  men  who  hat* 
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id  these  affairs  in  their  control,  and  the  State  may  well  be 
rateful  for  the  saocess  that  has  followed.  Yet,  we  cannot 
Dt  think  it  would  be  a  measure  fraught  with  great  public 
ril  to  give  to  that  company  permission  to  control  and  man* 
B  great  rival/  the  Atlantic  and  Gulf  Road. 
Already  has  the  State  empowered  the  Central  Company 
)  eoDtrol  the  Waynesborough,  the  Southwestern,  and  the 
!itonton  and  Muscogee  Roads,  making  its  whole  line  about 
'x  hundred  miles  in  length.  But  all  these  are  feeding  roads 
r  the  line  from  Macon  to  Savannah,  and  there  is  no  rivalry 
etween  them.  The  Atlantic  and  Gulf  Railroad  has  also 
avannah  for  its  eastern  terminus,  whilst  its  western  end 
likes  the  Flint  River  at  Bainbridge,  and,  connected  thus 
ith  the  Chattahoochee,  it  opens  an  active  and  effective  com- 
etition  with  the  Central  and  Southwestern  Railroads  for  the 
ide  of  our  great  cotton  region.  Indeed  the  admitted  facts 
r  this  answer  show  that  the  very  object  of  the  contem- 
lated  purchase,  the  soie  motive  which  prompts  it,  is  to  pre- 
BQt  the  ruinous  competition  which  the  Gulf  Road  has 
beady  entered  into  for  the  freights  of  the  Flint  and  Chat- 
liw>chee  regions. 

Even  a  petty  tradesman  cannot  legally  bind  another  not 
I  carry  on  a  particular  business  over  any  large  extent  of 
nitory ;  and  here  is  a  contract,  the  object  of  which  is  un- 
iidiingly  avowed  to  be  to  so  get  control  of  the  Atlantic 
d  Gulf  Road,  as  that  its  present  mode  of  carrying  freights 
Jow  rates,  shall  cease,  and  the  very  object  of  the  Liegisla- 
H  in  granting  the  charter,  and  becoming  itself  a  large 
Mikholder,  be  thwarted. 

BU  a  matter  of  course  if  the  power  to  make  this  contract 
^tgcanted  in  the  charter,  the  public  policy  of  such  a  grant 
Ipdd  not  be  a  matter  for  the  consideration  of  the  Courts ; 
jj^  as  we  are  clear  there  is  no  such  grant,  we  mention  it  as 
pdditional  reason  why  the  rules  for  the  strict  construction 
charter  should  be  adhered  to,  and  the  Courts  should 
i]>t  to  lend  their  aid  to  the  complainants,  who,  as  they 
:hoIders  in  these  roads,  have  a  right  to  insist  upon  it 
[ioiida  and  credit  in  which  they  have  an  interest  shall 
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not  be  used  to  the  detriment  of  the  public  interoBts  and  in 
violation  of  the  plain  policy  of  the  State.  See  cases  quoted 
above,  as  to  the  rights  of  a  corporation  and  the  aathoritfof 
even  a  single  stockholder  to  interfere  and  restrain  the  coan- 
pany. 

7.  But  it  was  said  in  the  argument  that  the  L^islatiire 
has  plainly  indicated,  by  its  enactments,  that  the  Geotnl 
Railroad  Company  may  acquire  an  interest  in  the  roaoap- 
ment  of  the  Atlantic  and  Gulf  Railroad.  By  the  Act  of 
1852,  the  Central  Railroad  was  clothed  with  power  to  lesn 
several  railroads  by  name  as  well  as  any  other  road  thtl 
might  "connect"  with  the  Central ;  and  by  the  Act  of  1881 
authority  was  given  to  the  Central  and  Atlantic  and  QvX, 
to  connect  their  tracks  at  the  city  of  Savannah.  To  tbisifc 
may,  in  the  first  place,  be  replied,  that  any  snch  ponOt 
though  expressly  granted,  does  not  bind  any  of  the  stpek- 
holdcrs  who  do  not  consent  to  it  Each  stockholder  brj 
rights  in  the  nature  of  contract,  rights  in  the  limitationfl^i 
well  as  in  the  grants  to  the  corporation,  and  even  the  Legi^j 
lative  will  cannot,  under  the  Constitution  of  the  Uni 
States,  impair  those  contract  rights  by  making  him, 
his  will,  an  adventurer  in  an  enterprise  not  contemplated 
the  original  charter.  See  the  cases  above.  But  under 
rules  which  we  have  referred  to  for  the  construction  of* 
tered  rights,  that  they  must  be  construed  strictly,  not 
beyond  the  express  words  of  the  Act,  that  ambignons 
are  to  be  construed  against  the  company  and  nothing 
be  taken  by  implication  or  intendment,  even  the  right 
lease  would  not  give  the  right  to  buy  or  to  become 
nently  interested  in  a  road  by  the  purchase  of  its  stock, 
two  enterprises  are  wholly  different  in  their  nature  and 
their  risks,  and  a  stockholder  might  well  consent  to  one 
refuse  to  consent  to  the  other.  Nor  is  it  fiiir  to  give  to 
language  of  the  Act  of  1852  such  a  meaning  as  to  ii 
within  its  provisions  the  Atlantic  and  Gulf  Road,  even 
the  Act  allowing  the  Central  and  that  road  to  coi 
a  valid  Act  under  the  Constitution  of  1868.  The 
the  Act  of  1852  are  '^other  connecting  roads,"  and  this 
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ig  by  name,  the  Southwestern,  Waynesh^roagh  and 
3  Roads.  These  roads  are/66(/6r«  to  the  Central  Road, 
:erest8  are  in  harmony,  and  both  the  public  and  the 
ders  of  each  road  are  interested  in  their  acting  in 
But  the  Atlantic  and  Gulf  Road  is  a  rival  of  the 
Each  terminating  at  the  seabord,  they  penetrate,  at 
Temities,  and  by  their  connections,  the  distant  South- 
d  it  is  the  very  life  of  the  traffic  and  travel  of  that 
that  these  two  great  enterprises  shall  compete  with 
er  for  the  public  patronage. 

gain,  the  Act  of  1863  wan  passed  during  the  war  for 
I  purpose,  avowed  in  the  Act  itself,  and,  whether 
or  not,  plainly  for  the  purpose  of  aiding  in  the  war 
the  United  States,  and  by  the  express  terms  of  the 
tion  of  1868,  is  void :  Art.  II.,  sec.  3d,  Const.  1868. 
llude  to  the  technical  illegality  of  this  Act  as  a  reply 
aim  which  is  attempted  to  be  set  up  under  it,  when 
pretends  that  such  a  consequence  ever  for  a  moment 
into  the  minds  of  those  who  passed  it.  All  that  is 
id  is,  that  by  allowing  "the  connection''  the  Legis- 
las  placed  the  road  on  a  footing  with  those  roads 
le  Central  Railroad  may  lease,  though  it  is  not  even 
ii  that  it  was  the  intent  of  the  Legislature,  by  this 
;rantany  such  privilege  to  the  Central  Railroad.  To 
nical,  literal  argument,  we  reply  the  other,  that  the 
n  its  face  is  void,  as  being  in  aid  of  the  war  against 
ted  States.  One  word  more  upon  this  same  branch 
ibject.  These  grants  of  the  right  to  lease,  imply  the 
:  the  road  that  is  leased,  and  to  draw  from  such  a 
;o-wit :  a  power  to  control  a  road  with  its  assent — 
it,  it  must  be  remembered,  of  every  one  of  its  stock- 
-«  right  to  control  it  by  purchasing  a  majority  of  its 
an  implication  of  a  right  to  the  injury  of  the  others, 
Bry  teeth  of  the  settled  rules  for  the  construction  of 
nts,  which,  as  we  have  abundantly  shown,  has  been 
Jly  adopted  by  the  Courts,  both  of  England  and 

it  it  is  contended  this  bill  comes  too  late — that  the 
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contract  was  consummated  before  the  bill  was  filed,  and  that 
the  city  of  Savannah  is  not  bound  to  take  notice  of  the  wink 
of  power  in  this  company  to  make  this  contract.  As  to  tbe 
Southwestern  Railroad,  the  city  is,  as  appears  bythenk 
itself,  a  stockholder  in  that  road.  It  appears  also. bj  the 
answ^ers,  that  the  Mayor  of  the  city  of  Savannah,  who  ngni 
this  contract,  is  a  large  stockholder  in  the  Central  BaihradL 
And  it  is  a  further  fact  that  the  city  of  Savannah,  as  appous 
by  the  charter  of  the  Central  Railroad,  was  one  of  the  corpo- 
rators of  that  road :  Prince's  Digest,  300.  If  it  w^re  iieos- 
sary  to  bring  home  notice  to  the  city  of  this  want  of  powOi 
the  evidence  of  notice  is  technically  conclusive. 

But  if  this  contract  is  illegal,  on  account  of  public  pcdiflff 
notice  is  not  necessary,  since  it  is  a  settled  rule  that  in  floA  ; 
cases  no  person  can  be  innocent,  as  everybody  must  bepn*. 
sumed  to  know  the  law :    Code,  sec.  7.  ' 

We  do  not  discuss  the  other  position  bearing  upoo  tUli 
question  of  notice,  to-wit :  that  by  our  law  all  Acts  of  Alii 
Legislature  are  public  Acts,  (Act  of  1819;  Prince,  215;  Cod%i 
section  3762,)  because  we  deem  it  unnecessary  in  this  case^i^l 
being  plain  from  the  record,  that  the  city  of  Savannah  hil' 
notice  in  law  of  the  powers  of  these  companies. 

Bbown,  C.  J.,  concurring. 

For  the  purpose  of  laying ,  building ^  and  making  a  Bm 
road  communication  from  the  city  of  Savannah  to  tbe  iol 
of  the  State,  a  company  was  incorporated  by  the  name 
style  of  the  Central  Railroad  and  Banking   Company 
Georgia,    with  power  to    have,  purchase,  receive, 
enjoy  and  retain,  to  them  and  their  suooessors,  lauds, 
tenements,  hereditaments,  goods,  chattels  and  effects,  of 
soever  kind,  nature  or  quality,  the  same  may  be ;  and 
same  to  sell,  grant,  demise,  alien  or  dispose  of.     Tbe  excli 
right  to  construct,  keep   up  and  use  a  railroad  between 
city  of  Savannah  and  the  city  of  Macon,  together  with 
ing  privileges  was  granted  to  said  company.     But  this 
sive  right  and  the  banking  privileges,  are  only  given 
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itjr-five  years, ''  to  be  computed  from  the  time  fixed  by 
A(A  for  the  completion  of  the  works  authorized  by  this 
—the  Act  of  14th  December,  1835.  ^^ Provided,  neverthe- 
,  that  the  Central  Railroad  and  Banking  Company  of 
rgia,  shall  after  the  lapse  of  said  twenty-five  years,  be 
remaia  incorporate  and  vested  as  to  their  own  worksy 
I  all  the  estates,  rights,  powers  and  privileges  by  this  Act 
ited  and  secured."  Eight  years  is  allowed  by  this  Act  for 
bailding  and  completion  of  the  Road.  It  follows  there- 
y  that  the  exclusive  right  to  keep  up  a  railroad  between 
two  cities,  and  the  banking  privileges,  expired  on  the 
I  of  December,  1868;  after  which  time  the  company  re- 
us incorporate  with  the  privileges  and  rights  granted  by 
oharter,  ^^as  to  their  works''  only  ;  and  have  no  power  to 
shase  or  hold  real  or  personal  estate  beyond  what  is  neces- 
to  keep  up  and  maintain  and  successfully  work,  a  rail- 
[between  said  cities;  and,  as  is  provided  in  another  part 
le  charter,  to  purchase  and  hold  such  real  estate  as  shall 
I  been  bona  fide  mortgaged  to  it  as  security,  or  conveyed 
I  in  satisfisu^tion  of  debts  previously  contracted  in  the 
86  of  its  dealings,  or  purchased  at  sales  upon  judgements 
sh  shall  have  been  obtained  for  such  debts. 
he  Southwestern  Railroad  Company  is  chartered  ''for 
purpose  of  constructing  a  railroad  connection  between  the 
of  Macon  and  the  navigable  waters  of  the  Gulf  of  Mex- 
^  and  it  is  declared  that  *'  they  shall  confine  their  efforts 
enterprise  to  the  building  "  of  this  road. 
Iiold  that,  under  these  charters,  neither  the  Central  Rail- 
[«nd  Banking  Company  nor  the  Southwestern  Railroad 
Ipmy  has  power  to  purchase  stock  in  any  other  railroad 
jjAoy,  and  as  such  purchase  is  beyond  the  power  of  either 
ly  and  endangers  its  charter,  any  stockholder  of  either 
ly  has  the  right  to  file  his  bill  in  Chancery  to  restrain 
An  any  such  purchase  at  any  time  before  it  has  been 
iCDosummated  by  the  transfer  of  the  stock  to  the  com- 
aod  the  payment  of  the  consideration  therefor,  as 
any  vendor  having  actual  notice  of  the  provisions  of 
of  the  company.    And  in  this  case  I  hold  that 
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the  city  of  Savannah,  which  was  a  corporator  in  the  ( 
charter  of  this  company,  had  (tcCual  notice  of  the  pii 
of  the  charters  of  these  companies  and  of  the  limits  i 
by  their  charters  upon  their  right  to  parchase. 

The  amended  charter  of  the  Central  Railroad  and  I 
Company,  section  3,  provided  that  books  of  subseri; 
the  stock  of  said  company  shall  again  be  opened  at  sv 
and  places  as  shall  be  appointed  by  the  corporation 
vannah,  and  shall  remain  open  at  each  place  for  the ; 
two  days,  giving  at  leagt  thirty  days*  notice  in  the* 
of  Savannah,  Macon  and  Milledgeville.  It  appears 
fore,  that  the  corporation  of  Savannah  was  the  agent  i 
''by  the  State  to  organize  this  company  by  opening  thi 
of  subscripUon  for  its  capital  stock ;  and  it  also  app 
the  reports  before  as,  as  part  of  the  papers  in  this  case^ 
Honor,  the  Mayor  of  the  city,  was  a  stockholder  in  tl 
pany  to  a  large  amount  at  the  time  of  the  sale  in  qi 
I  think  it  fair,  therefore,  to  say  that  ^the  city  is  chs 
with  actual  notice  of  the  provisions  of  this  charter, 
the  limitations  which  existed  upon^its  powers  to  mt 
purchase. 

The  city  is  also  chargeable  with  like  notice  in  the 
the  Southwestern  Railroad  Company,  as  she  was  a 
holder  in  that  company,  and  one  share  of  its  stock  isio 
in  the  sale.  Indeed  I  understand  it  to  be  a  genera!  i^ 
of  law,  that  a  railroad  company,  without  express  aoi 
given  by  the  Legislature  to  make  the  purchase,  can  oc 
chase  stock  in  another  railroad  company:  AngdA 
on  Corp.,  392;  Redfield,  vol.  1,  page  143,  note;  12  B 
339.  A  corporation  is  not  permitted  to  apply  the  fb 
the  company  to  objects  other  than  those  distinctly  deft 
its  charter,  or  by  Act  of  the  Legislature,  no  matter  boi 
eficial  the  misapplication  might  be  to  the  company  or 
vidual  stockholders:  3  Eng.  L.  &  E.  Reps.,  160;  1> 
182;  73  Eng.  Com.  L.,  73.  The  same  principle  is 
recognized  and  confirmed  in  the  American  cases:  See  Tl 
bury  &  Minot,  106;  24  Conn.,  162;  and  21  How.  I 
442. 
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n  the  latter  case  the  Supreme  Court  of  the  United  States 
nimously  held  that:  When  two  separate  corporations 
e  created  to  make  railroads,  they  had  no  right  to  unite 
.  conduct  their  business  under  one  management;  nor  had 
Y  a  right  to  establish  a  steamboat  line  to  run  in  connec- 
I  with  the  railroads^  and  th&t  notes  given  for  the  purchase 
lie  steamboat  can  not  be  recovered  upon.  This  authority 
lie  highest  judicial  tribunal  in  this  country  is  in  point. 
B  railroad  company  has  the  power^  without  express  au- 
nty conferred  in  its  charter^  or  by  statute,  to  purchase  a 
[le  share  of  the  capital  stock  of  another  railroad  company, 
SB  the  like  power  to  purchase  all  the  shares  of  the  capital 
dc  of  the  other  company,  and  take  complete  control  of  and 
lage  the  affairs  of  the  company  whose  stock  it  has  pur- 
sed, in  connection  Mfith  its  own,  which  power  is  expressly 
kd  by  this  decision  of  the  Supreme  Court. 
'.  take  it  to  be  a  well  established  principle  in  this  Court, 
t  statutes  made  in  favor  of  corporations  or  particular  per- 
I  in  derogation  oi  common  right,  are  to  be  construed 
etiy,  and  that  care  should  be  taken  not  to  extend  them 
ond  their  express  woah^  or  their  dear  import:  7  Ga.,  221. 
this  case  Warner,  J.,^^tering  the  opinion  of  the  Court, 
i:  ^'A  corporation  is  an  ai'tificial  being,  invisible,  in- 
pble,  and  existing  only  in  contemplation  of  law.  Being 
mere  creature  of  law,  it  possesses  only  those  properties 
irii  the  charter  of  its  creation  confers  upop  it,  either  ex- 
pbf  or  as  incidental  to  its  very  existence,'^  In  5  Georgia^ 
my  learned  associate  lays  down  the  same  rule  ably  and 
ly.  In  8  Oeorgia,  30,  Judge  Lumpkin  lays  down  the 
t  care  should  be  taken  not  to  extend  such  statutes  be- 
their  express  words  or  their  clear  import.  In  9  Georgia, 
esbit,  Judge,  says:  ^'Grants  of  exclusive  privileges  to  a 
tion  or  an  individual  are  to  be  strictly  construed.  The 
takes  nothing  by  implication,  and  the  rule  has  been 
to  extend  thus  far,  to-wit :  that  any  ambiguity  in  the 
iof  a  contract  between  an  individual  or  corporation  and 
lic^  in  which  exclusive  privileges  are  granted,  must 
in  &vor  of  the  public,  and  against  the  individual  or 
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the  corporation/'  I  might  extend  qnotations  from  i 
ings  of  this  Court  of  like  import,  but  I  deem  it  c 
sary.  It  will  not  be  denied  that  the  charter  of  the 
Railroad  and  Banking  Company  is  a  contract  bctv 
corporation  and  the  public.  And  the  authorities  above 
settle  the  question  that  it  can  take  nothing  by  tiiipi 
that  care  should  be  taken  not  to  extend  its  powers 
their  express  toorda,  or  their  dear  import,  and  that  it  1 
such  powers  as  the  charter  of  its  creation  confers  i 
either  expressly  or  as  incidental  to  its  very  existence. 
only  to  the  charter  of  the  Central  Railroad  and  Bankin 
pany,  because  it  is  admitted  on  all  sides  that  its  ch 
more  favorable  to  the  plaintiffs  in  error  than  the  clu 
the  Southwestern  Railroad  Company.  If  the  power 
chase  does  not  exist  in  the  first  named  company,  the 
must  fail. 

Now,  it  does  seem  to  me  that  this  case,  viewed  in  ti 
of  these  well  considered  authorities,  \b  not  even  do 
The  powers  given  to  this  company  are  expressly  deda 
its  charter,  to  be  for  the  purpose  of  laying,  buildin 
making  a  railroad  connection  from  the  city  of  Savao 
the  interior  of  the  State,  and  of  maintaining  the  same, 
since  the  banking  powers,  and  the  exclusive  right  tol 
railroad  between  Savannah  and  Macon,  have  expii 
their  own  limitation,  this  is  the  only  purpose  of  the  c 
Its  whole  scopQ  and  extent,  as  it  now  exists,  is  to  mi 
and  successfully  work  the  railroad  between  said  cities^  t 
the  powers  conferred  by  the  charter  are  to  be  construed  8 
in  reference  to  this  object.  The  company  remains  " 
porate"  and  vested,  *'a«  to  their  own  works,"  with  the] 
specified  in  the  charter,  except  as  above  stated,  and 
with  those  powers  as  to  their  own  works  only. 

By  the  Act  of  1852,  the  Central  Railroad  is  antbori: 
lease  all  railroads  running  in  connection  with  it,  or  thil 
hereafter  so  run.  And  it  was  contended  by  the  ableco 
for  the  plaintiffs  in  error  that  this  confers  upon  theO 
Railroad  Company  the  power  to  lease  the  Atlantic  and 
Road,  as  a  connection  between  them  is  authorized  bjr  th 
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r  1861.  And  it  is  insisted  that  by  this  Act  the  ptiblio  policy 
F  the  State  is  declared  in  favor  of  the  control  of  tlie  Atlan- 
ieand  Golf  Road  by  the  Central,  or  that,  at  any  rate,  since 
be  paasage  of  the  Act  of  1861,  such  control  is  not  in  viola- 
ion  of  the  public  policy  of  the  State. 

There  are  two  replies  to  this.  The  first  is  that  this  record 
bes  not  show  that  any  such  connection  has  in  fact  been  made, 
od  it  is  not  a  matter,  it  would  seem,  of  which  the  Court  can 
ttke  judicial  notice.  The  second  is  that  the  Act  of  1861  is 
Mt  offeree.  That  Act  is  entitled  ''An  Act  to  authorize  the 
Kmneotion  of  the  railroad  of  the  Savannah,  Albany  and  Gulf 
Ehilroad  Company,  with  the  railroad  of  the  Central  Rail- 
tad  and  Banking  Company  of  Georgia,  by  a  track  running 
Immgh  or  around  the  city  of  Savannah."  The  preamble  is 
n  these  words :  "Whereas,  there  exists  an  absolute  military 
^toesnty,  at  this  time,  to  connect  the  aforesaid  roads.''  The 
Wy  of  the  Act  then  authorizes  this  connection.  Here  noth- 
If  is  left  to  inference.  The  State  was  conducting  war  against 
be  Government  of  the  United  States,  and  it  is  declared  on 
he&ce  of  the  Act  what  is  the  object  and  only  object  of  the 
vDDDeetton.  It  was  to  meet  an  absolute  military  necessity 
Idiich  existed  at  that  time.  The  11th  Article  of  the  Consti- 
ption  of  this  State,  ratified  in  1868,  adopts  all  Acts  passed 
^•ny  legislative  body  sitting  in  this  State  as  such,  since  the 
Itnik  of  January,  1861,  including  Irwin's  Code,  etc.,  '*except 
pirmQcb  of  said  several  statutes.  Code  and  laws  as  may  be 
iiBtent  with  the  supreme  law  herein  recognized,  or  may 
been  passed  in  aid  of  the  laie  rebellion  against  the  UnitecT 
r,  or  may  be  obsolete,  or  may  refer  to  persons  held  in 
',  which  excepted  laws  are  inoperative  and  void."  Ar- 
it  is  unnecessary.  This  Act  is  not  adopted.  On  the 
y  the  Constitution  declares  it  to  be  inoperative  and 
There  is  therefore  no  Act  in  force  authorizing  a  con- 
between  said  roads  or  between  the  Central  Road  and 
rAtlantic  and  Gulf  Road,  with  which,  I  believe,  the  Sa van- 
Albany  and  Gulf,  has  been  consolidated. 

in  I  insist  if  the  connection  were  legally  authorized, 
it  does  not  come  within  the  true  intent  or  meaning  of 
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the  Act  of  1852,  authorizing  the  Ceutral  Road  to  lease  til 
roads  running  in  connection  with  that  road.  The  Atlantic 
and  Gulf  Road  does  not  run  in  connection  with  the  Centnl 
in  the  sense  of  this  Act.  On  the  contrary,  it  runs  in  opposi- 
tion to  it,  as  a  competitor  for  the  freights  and  travel  of  a 
krge  section  of  country,  and  runs  in  a  different  directioii,aDd 
through  an  entirely  different  part  of  the  State.  If  the  Aet 
of  1852  can  be  fairly  construed  to  embrace  the  Atlantic  and 
Gulf  Road,  whenever  a  track  is  authorized  to  be  laid  be- 
tween the  two  roads,  it  embraces  every  other  railroad  is 
Georgia,  as  they  all  connect  in  that  sense,  and  the  Gentiai 
Road  has  power  to  lease  every  road  in  the  State,  so  soon  ii 
it  has  the  means;  and  it  can,  by  a  sufficient  increase  of  £ue 
and  freights,  in  sections  where  it  has  destroyed  competitioay 
soon  possess  itself  of  the  necessary  amount  of  funds.  Sook 
could  not  have  been  the  intention  of  the  L^islature  in  tb 
passage  of  the  Act.  It  follows  that  there  is  no  public  polMf 
of  the  State,  recognizing  the  right  or  power  of  the  Ceotnl 
Road  to  lease  or  otherwise  control  the  Atlantic  and  Galf 
Road. 

But  on  the  contrary,  the  public  policy  of  this  States  M 
clearly  shown  by  its  legislation,  is  to  encourage  fiiir  and  j«t 
competition,  between  the  difibrent  railroad  companies  of  tb 
State,  and  to  discourage  monopolies.    The  &ct  that  the  SMi  j 
granted  a  charter  to  the  Atlantic  and  Gulf  Road,  and  siriKj 
scribed  to  its  capital  stock,  thereby  aiding  in  its  coastmctao^j 
shows  that  it  was  the  policy  of  the  State,  to  open  a  thoroogb*^ 
Yare  across  the  southern  part  of  her  territory,  for  the 
of  the  people  of  that  and  the  southwestern  section,  and 
the  encouragement  of  fair  and  just  competition  with  the 
already  in  existence,  thereby  securing  to  her  people  the 
portation  of  their  freights  on  just  and  reasonable  terms. 

This  public  policy  of  the  State  is  violated  by  the  pi 
by  the  Central  and  Southwestern  Railroad  CompaoieB^ 
such  quantities  of  the  stock  of  the  Atlantic  and  Gulf 
as  will  enable  them,  by  the  aid  of  other  stockholden  in 
interest,  to  control  that  road,  and  destroy  that  just  com] 
tion  which  the  legislation  of  the  State^  and  her  sabscri] 
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» the  stock  of  the  Atlantic  and  Gulf  Road^  was  intended  to 
«ure  and  perpetnate  for  the  benefit  of  her  people  occupying 
large  extent  of  her  territory,  who  would  otherwise  be  left 
i  the  mercy  of  an  over-shadowing  corporation  i>o9sessiug  the 
ower  to  load  them  with  unjust  burdens,  to  accumulate  a 
urge  reserved  fund,  beyond  just  and  liberal  dividends  to  its 
iockholders,  to  be  used  in  extending  its  control,  by  other 
he  pnrchases,  and  making  more  complete  its  dominion  over 
be  government  and  people  of  the  State. 

The  State  of  Georgia  having  been  made  a  party  to  this 
lilly  aikd  having  appeared  as  such,  has  the  right,  as  was 
Misted  by  her  able  and  eloquent  counsel,  Judge  Lochrane, 
o  olgect  to  the  consummation  of  this  purchase  by  the  two 
%ulroad  companies,  plaintifis  in  error,  which  has  been  at- 
tempted in  violation  of  both  her  public  policy  and  their 
Atrtera. 

•-  It  was  urged  with  great  zeal  by  counsel  for  plaintiffs  in 
ikror,  that  a  ruling  against  the  right  of  these  companies  to 
feiake  this  purchase,  would  be  productive  of  great  mischief, 
hi  thqr  have  indorsed  the  bonds  of  other  railroad  companies 
%t  large  amount  to  aid  in  the  construction  of  lines  to  run 
M  connection  with  them,  and  that  such  a  ruling  as  we  now 
^ike,  wonld  render  the  indorsement  void.  Were  that  even 
14  it  is  no  sufficient  reason  why  we  should  not  faithfully 
the  law,  as  we  find  it.  But  such  is  not  my  under- 
iding. 
^Thoee  railroad  bonds  are  usually  payable  to  bearer,  trans- 
»le  on  delivery, 'like  a  promissory  note,  and  are  due  at 
distant  day  in  the  future.  They  are  therefore  pre- 
led  to  be  given  for  a  valuable  consideration.  And  as  it 
famed  till  the  contrary  is  shown  that  every  corpora- 
I,  SB  well  as  natural  person,  discharges  its  legal  duties, 
oonfines  itself  within  the  scope  of  its  legitimate  powers, 
of  opinion  that  a  bona  fide  purchase  of  a  bond,  issued 
JndorBed  as  aforesaid,  would  have  a  legal  right  to  compel 
^ration  by  which  it  is  indorsed,  to  pay  the  coupons 
became  due,  and  the  face  of  the  bond  at  maturity, 
corporation  would  not  be  allowed  in  this  way  to  take 
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advantage  of  its  own  wrong,  to  the  injury  of  a  bona  fide  po^ 
chaser,  who  took  the  bond  without  acttuzl  notice  o!  the  bA 
that  the  corporation  transcended  its  authority.  In  the  case 
in  21st  Howard,  where  the  consolidated  compani^  were  held 
not  to  bo  liable  for  the  notes  given  for  the  steamboat  pB^ 
chased  by  them,  in  violation  of  their  charters^  it  appean  in 
the  statement  of  the  case,  that  the  assignee  of  the  notes  who 
brought  the  suit,  took  them  with  notice. 

I  am  equally  well  satisfied  that  any  stockholder  <tf  the 
company  would  have  a  right  to  file  his  bill  to  enjoia  the 
indorsement  of  the  bonds  of  another  company  when  aot 
authorised  by  the  charter,  or  that  the  State,  after  the  anui- 
thorised  indorsement  is  made,  might  proceed  to  forfeit  the 
charter  on  account  of  its  violation  by  the  company.  Bat  if 
the  stockholder  acquiesces  in  the  action  of  the  companj,tiII 
the  bonds  have  been  indorsed  by. the  officers  of  the  compaoji 
by  authority  of  the  board  of  directors,  and  have  gone  into 
circulation,  and  are  in  the  hands  o{  bona  fide  holders  withooi 
actual  notice,  he  will  not  then  be  heard,  and  the  compiiij 
will  be  estopped  from  denying  the  legality  of  its  owDactanJ 
will  be  held  liable. 

In  conclusion,  I  will  remark  that  the  powers  and  liibifi- 
ties  of  a  corporation  are  fixed  by  its  charter :  Code,  seetioi 
1670.  A  corporation  can  only  purchase  and  bold  suchpop- 
perty,  real  and  personal,  as  is  "necessary  to  the  purpose  of  Hi 
organization,''  and  it  can  only  do  such  acts  as  are  neoeitff 
for  the  legitimate  execution  of  this  purpose  :  Code,  seolioi 
1678.  And  a  corporation  forfeits  its  charter,  by  a  wilful  vit*. 
lation  of  any  of  the  essential  conditions  on  which  it  isgruitoisj 
Code,  section  1684. 

In  my  opinion,  the  purchase,  which  is  the  sufaj^ 
of  this  investigation,  is  not  within  the  legitimate  80(^< 
the  powers  conferred  upon  these  corporationS|  and  is 
necessary  to  the  purpose  of  their  organization.    And  a) 
city  of  Savannah  had  actual  notice  of  the  extent  of 
powers,  under  their  respective  chai*ter8,  the  porchaae 
illegal  and  in  violation  of  their  charters^  she  has  no  rights 
insist  upon  its  consummation. 
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When  the  Btoek  of  a  corporation  is  taken,  there  is  an  im- 
plied contract  between  the  corporation  and  each  stockholder 
that  the  corporation  will^not  violate  the  charier,  and  for  any 
ifst  done  by  the  corporation  in  violation  of  the  charter,  the 
■toekholder  may  call  it  to  account  in  a  Court  of  Equity :  2 
Bnssel  and  Mylne,  461 ;  13  Eng.  Con.  Ch.  Reports,  131 ;  2 
B.  &  S£y  470;  4  John  Ch.,  573;  1  Eog.  Railway  cases,  153, 
154.  And  equity  will  interfere  by  injunction  to  restrain 
the  violation  of  a  charter,  whether  the  violation  is  by  mis- 
spplication  of  the  funds  of  the  corporation,  or  the  exercise 
of  Hingranted  powers :  Redfield^s  Railway  Cases,  92,  and 
Botea;  Ibidy  474,  475,  and  notes ;  1  L.  Reg.,  154  ;  Eden  on 
Injunctions,  338-9. 

I  am  therefore  of  the  opinion  that  the  judgment  of  the 
Goart  below,  refusing  to  dissolve  the  injunction,  is  right  and 
ought  to  be  affirmed. 

Wabneb,  J.,  dissenting: 

This  bill  was  filed  by  certain  named  stockholders  in  the 

Soathwestern  Railroad  Company,  and  as  stockholders  in  the 

CSentral  Railroad  and  Banking  Company,  and  as  stockholders 

m  the  Atlantic  and  Gulf  Railroad  Company,  who  sued  in 

.  their  own  right,  as  such  stockholders,  and  as  citizens  of  the 

State  of  Greorgia,  and  as  citizens  of  the  city  of  Macon,  in 

"  hdwlf  of  the  citizens  of  the  State,  and  in  behalf  of  the  citizens 

'of  Macon,  praiying  an  injunction  to  restrain  the  sale  of  twelve 

""  jhbnnnnd  three  hundred  and  eighty-three  shares  of  the  capital 

' '  tWok  of  the  Atlantic  and  Gulf  Railroad  Company,  owned  and 

.;  Wd  by  the  city  of  Savannah,  to  the  Southwestern  and  Cen- 

^-'Idl  Railroad  Companies.     The  individual  stockholders  in 

^liud  companies  have  the  right  to  sue  in  a  Court  of  Equity,  in 

I^Mialf  of  themselves,  as  such  stockholders  for  an  alleged  vio- 

^l^Irtion  of  the  charters  of  their  respective  companies,  but  have- 

^M  the  right  to  ^ue  as  citizens  in  behalf  of  the  people  of  the 

r  citato,  or  in  behalf  of  the  city  of  Macon ;  when  the  State  is- 

^stockholder  in  a  railroad  corporation,  and  is  made  a  party 

^  the  suit^  she  occupies  the  same  position  as  any  other  pri-^ 


644         SUPREME  COURT  OF  GEORGIA. 


The  Central  Railroad  Company  et  al,iVs.  Collins  el  al 


vale  stockholder,  as  to  her  rights  and  privileges  in  that  soit. 
By  the  amended  charter  of  the  Central  Railroad  and  Bask- 
ing Company  it  is  declared  that  the  said  company^  bj  its 
corporate  name,  '^shall  be,  and  are  hereb}',  made  capable  and 
able  in  law,  to  have,  purchase,  receive,  possess,  enjoy  andre 
tain  to  them  and  their  successors,  lands,  rents,  tenemeDts, 
hereditaments,  goods,  chattels  and  effects,  of  whatsoever  kind, 
nature  or  quality  the  same  may  be,  and  the  same  to  sdl, 
grant,  demise,  alien,  or  disi>06eof;  Protnded,  that  said  iIlGO^ 
poration  shall  not  purchase  and  hold  more  real  edaU  thin 
may  be  necessary  and  proper  for  the  purpose  of  laying,  baild- 
ing  and  sustaining  said  railroad,"  etc.     The  proviso  totbe 
21ut  section  of  the  amended  charter  secures  to  the  compifij; 
after  the  lapse  of  twenty-five  years  and  after  the  terminttioD 
of  their  exdtmve  right  to  keep  and  use  the  railroad  betweei 
Macon  and  Savannah,  not  only  their  otcn  iDorkSy  but  all  tk 
estates^  rights,  powers  and  privileges  by  that  Act  granied  lai 
secured,  except  the  exclusive  right  to  run  the  railroad  andtb 
banking  privileges  granted.  Under  the  plenary  power  gnuilAl 
by  the  charter  of  the  Central  Railroad  and  Banking ComptfJ 
to  purchase  goods,  chaitels  and  effects,  of  whatsoever  Und,  Mh 
ture  or  quality  the  same  may  be,  said  company  had  the  lep 
capacity  to  purchase  from  the  city  of  Savannah  tbesliara" 
stock  in  the  record  mentioned,  and  to  enjoy  the  same,theeitf 
of  Savannah   being  the  legal  owner  thereof  at  the  time  of 
such  purchase  and  sale;  and  although  the  Southwestern  Bail' 
road  Company,  one  of  the  joint  purchasers  of  the  stock,  Mf 
not  have  liad  the  legal  capacity  under  its  charter  to  ns^' 
such  purchase,  still,  as  the  Central  Railroad  and  Bankiig] 
Company  did  have  the  legal  capacity  to  make  suchpurchaitl 
the  sale  of  the  stock  was  a  legal  and  valid  sale.     If  theatockj 
so  purchased  was  purchased  for  the  purpose  of  controUiDgl 
Atlantic  and  Gulf  Railroad^  as  is  charged  in  complaii 
bill  (which  is  positively  denied  by  the  defendants' 
still  it  is  difficult  to  perceive  in  what  manner  that  p( 
would  contravene  the  general  policy  of  the  State,  in  vietJ 
the  previous  legislation  thereof,  in  regard  to  the 
Railroad  and  Banking  Company.  By  an  Act  passed  in  li 
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that  company  is  specially  authorized  '^to  lease,  and  work  for 
such  time  and  on  such  terms  as  may  be  agreed  on  by  the 
parties  interested,  the  Augusta  and  Waynesborough  Railroad, 
the  Milledgeville  and  Gordon  Railroad,  the  Eatonton  Branch 
Bailroad,  the  Southwestern  Railroad,  and  such  other  rail- 
roads as  now  connect,  or  may  hereafter  conned  with  the  Cen- 
tral Bailroad,  and  to  collect  by  suit  or  otherwise,  the  fares  of 
travel  and  the  charges  of  transportation   on   railroads   so 
leased/^     The  second  section  of  that  Act  gives  power  and 
authority  to  the  Board  of  Directors  of  the  several  railroad 
oompanies  which  now  connect,  or  may  hereafter  connect,  with 
the  Central  Railroad,  to  lease  the  same  to  the  latter  company. 
By  an  Act  passed  in  1861,  the  Central  Railroad  and  Bank- 
ing Company  are  authorised  to  connect  that  road  with  the 
.    Crttlf  Bailroad ;  and,  therefore,  under  the  authority  granted 
by  the  Act  of  1852,  might  lease  the  same,  and  obtain  the 
control  of  the  road  in  that  way — which  clearly  demonstrates 
:   that  it  was  not  the  policy  of  the  State,  (as  manifested  by  the 
two  Acts  last  mentioned,)  to  prevent  or  to  lyrohibit  the  Central 
Bailroad  and  Banking  Company  from  having  the  control  of 
the  respective  railroads  which  then  connected  with  that  road, 
^    aat  thereafter  might  connect  with  it,  on  such  terms  as  might 
be  agreed  on  by  the  parties  interested  in  such  connecting 
lailroads.    If  the  Act  of  17th  December,  1861,  is  void,  the 
Act  of  11th  December,  1861,  which  authorised  the  two  roads 
to  connect,  is  not,  so  far  as  appears  ou]the  face  thereof.     The 
purchase  of  the  shares  of  stock  mentioned  in  the  record  by 
^^Uie  Central  Railroad,  from  the  city  of  Savannah,  in  the  At- 
^  limtic  and  Gulf  Railroad,  (the  same  being  less  than  a  major- 
;-  |bf  of  the  stock,)  would  not  enable  the  Central  Railroad  to 
ai;  control  the  Atlantic  andGulf  Road,  near  as  effectually  as  if  it 
f$>bad  leaded  it,  and  yet  it  is  not  against  the  declared  policy  of 
^  the  State  for  the  Central  Railroad  to  exercise  control^over 
^  the  Atlantic  and  Gulf  Railroad  by  leasing  and  working  it, 
z^isd  opllecting  the  fares  of  travel  and  the  charges  of  transpor- 
^  lition  thereon,  but  is  entirely  consistent  therewith. 
'    After  a  careful  examination  of  the  entire  record  in  this  case, 
X  have  not  been  able  to  discover  the  injury  which  the  com" 
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plaining  stocklioldera  have  sustained,  or  are  likdy  to  snstim, 
in  consequence  of  the  purchase  of  the  stock  in  the  Atlantic  and 
Gulf  Railroad  by  the  Central  Railroad  and  Banking  Company 
from  the  city  of  Savannah.     They  have  no  right  to  complain 
in  behalf  of  any  other  persons,  either  'natural  or  artifidaL 
Their  complaint  must  be  confined  to  themselves  as  ModhM' 
ers  in  the  company ,  and  to  such  other  stockholders  thereof  as 
may  choose  to  come  in  and  be  made^  parties  as  such  stock* 
holders,  and  to  no  other  persons.    Considering  their  oom[daint 
as  stockholders  in  the  particular  roads  named,  as  alleged  and 
set  forth  in  their  bill  and  the  answer  of  the  defendants  tlier^ 
to,  I  am  of  the  opinion  that  the  injunction,  restraining  tk 
sale  of  the  stock  by  the  city  of  Savannah  to  the  Central  Bail- 
road  and  Banking  Company,  should  have  been  dissolved  bf 
the  Court  below,  on  the  ground  that  this  last  named  oob- 
pany  had  the  legal  capacity  to  purchase  the  stock  under  b 
charter,  and  that  the  city  of  Savannah  had  the  I^al  right « 
well  as  the  legal  capacity  to  sell  the  same. 


The  Ordinary  of  Bibb  County,  plaintiff  in  eiror,  tA  ^ 
Central  Railroad  and  Banking  Company  d.  At 
defendants  in  error. 

By  the  charters  of  certain  railroad  companies  they  are  aothoiiae^  ^ 
purchase  and  hold  all  real  estate  that  may  be  necessary  andprtfi 
for  the  purpose  of  laying,  building  and  sustaining'^  said  nil'Oi't 
and  when  it  is  declared  in  said  charters,  *Hhatthe  said  railroad**' 
the  appurtenances  of  the  sanUj  shall  not  be  sabjected  to  bettfPj 
higher  than  one-half  of  one  per  cent,  upon  their  annual  net!  iscMi^j 
and  no  municipal,  or  other  corporation,  shall  have  power  to  tii  iVj 
stock  of  said  companies,  but  may  tax  any  property^  real  or  pW^J^j 
of  said  companies,  within  the  jurisdiction  of  said  corpontioBfi>' 
ratio  of  taxation  of  like  property '':  Held,  that  aU  iheproptr^^\ 
companies,  that  is  necessary  and  proper,  for  the  parpoae  of 
building,  and  sustaining  said  railroads,  constitutes  a  ptit  ^ 
capital  stock  of  said  companies,  and  is  not  liable  to  be  taxed  ii 
other  manner  than  is  specified  in  their  respectiTe  charters ;  M' 
any  otJter  property  owned  by  said  companies,  which  is  wd 
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and  prcper  for  the  purpose  of  laying,  bnilding  and  sustaining  said 
roads,  and  not  appertaining  thereto ,  may  be  taxed  by  the  county,  or 
other  corporation,  in  the  ratio  of  taxation  of  like  property. 
Hdd^  further^  that  the  property  of  the  respective  railroad  companies 
•pacified  in  the  record,  is  not  liable  to  be  taxed  by  the  county  of  Bibb, 
except  lot  number  two^  in  block  seventy -eight;  and  that  the  Court  be- 
low erred  in  holding,  and  deciding,  that  the  said  lot  number  two,  in 
block  seventy-eight,  was  exempt  from  taxation  by  the  county. 

Taxation  of  Railroad  property.     Decided  bjr  Judge  Cole. 
CShftmbers.    Bibb  County.     October^  1869. 

The  Ordinary  of  Bibb  county  endeavored  to  levy  a  tax 
upon  the  property  of  the  railroad  companies  having  their 
termini  in  Macon.  His  right  to  do  so  was  denied  by  the 
eompanies.  The  Southwestern  Railroad  Company  and  the 
Central  Railroad  and  Banking  Company  agreed  to  submit 
the  fiicts  to  Judge  Cole  and  let  him  decide  between  them, 
jesenring  the  right  to  review  his  decision  by  writ  of  er- 
ror to  this  Court.  The  following  facts  were  agreed  upon 
and  delivered  to  the  Judge :  The  property  of  the  South- 
western Railroad  Company  in  said  county  consists  of  its  track, 
its  office  for  the  transaction  of  the  company's  business,  and 
connected  therewith  is  the  freight  depot  and  warehouse,  a 
lonnd-house,  where  engines  are  kept  when  not  in  use,  and 
connected  therewith  is  a  workshop  used « by  the  company 
solely  for  the  purpose  of  repairing  and  keeping  in  safe  and 
complete  running  order  the  cars,  engines  and  machinery  used 
and  employed  upon  its  line  of  road.  When  there  is  not 
longh  repairing  on  hand  to  keep  the  company's  mechanics 
iployed,  new  work,  such  as  the  wood-work  of  passenger 
and  freight  oars,  for  use  on  said  railroad,  is  manufactured. 
This  work-shop  consists  of  a  wood  and  carpenters'  shop,   , 

'where  repairs  are   made  on  the  wood- work  of  cars  and  en- 

\  gineSy  a  blacksmith  shop,  where  repairs  are  made-on  theiron* 
work  of  cars,  engines  and  machinery  used  upon  said  railroad, 

"  a  Ibnndry-shed,  where  brasses  or  brass  castings  used  in  re- 
pairing cars  and  engines  used  upon  said  railroad  are  cast, 
and  a  paint-shop  where  cars  and  engines  used  on  said  rail- 

.^^oad  are  painted  after  being  repaired;  all  these  are  connected 
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with  the  main  line  of  said  railroad  by  traqks  running  i&to 
Baid  work-shops.  Besides  these^  it  owns  lots  Nos.  2  and  8, 
in  blocks  78  and  89,  in  Macon,/which  said  company  ha8po^ 
chased  for  the  purpose  of  erecting  thereon  their  work-diopB, 
that  being  a  more  eligible  site  than  the  one  now  occupied  hj 
said  shops^  and  said  company  intends  to  remove  them  tos&id 
lots. 

As  yet  said  Nos.  2  and  8  are  not  used  for  railroad  parpo- 
ses  except  that  on  No.  2  is  a  house  used  for  keeping  oil  aodi 
privy  for  the  use  of  the  employees  of  said  railroad  oompaDj. 

The  amendment  of  the  charter  of  the  Southwestern  Biil- 
road  Company,  authorising  an  increase  of  its  capital  stock 
beyond  $3,500,000  00,  assented  to  on  the  10th  of  December, 
I860,  was  never  accepted  by  the  company  and  the  compuf 
never  issued  any  stock  under  said  Act. 

The  Central  Railroad  and  Banking  Company  has  reoeotif 
bought  certain  lots  in  Macon  at  the  foot  of  Mulberry  street, 
between  Fifth  and  Sixth  streets  for  the  purpose  of  changiv 
the  location  of  its  track  and  erecting  upon  them  a  depot tfl 
transferring  its  depot  from  the  east  to  the  west  side  of  Oconi* 
gee  river.  Said  purchase  was  necessary  to  get  therig^of 
way,  for  change  of  location  of  roadbed  and  to  obtain  grow 
upon  which  to  erect  its  depot  and  warehouses,  and  ooosittsrf 
Nos.  1,  7  and  8,  in  square  5;  No.  2  and  parts  of  Nos.  Taai 
8  in  square  16;  Court-house  square;  Nos.  3,  4  and  7  ii 
square  25 ;  Nos.  1,  2,  6  and  8,  and  parts  of  Nos.  3  and  4  ii 
square  36 ;  part  of  No.  5  in  square  45;  Nos.  1,  2,  6  in  squi* 
56;  all  marked  upon  a  map  of  the  city  exhibited,  and  thioQp 
which  it  is  proposed  to  run  said  Central  Railroad. 

The  general  passenger  depot  in  Macon  is  nsed  byaUtk 
railroads  centering  in  Macon,  and  exclusively  for  railroM 
purposes,  i.  e.,  for  the  arrival  and  departure  of  trains,  wiitiif 
rooms  for  passengers,  offices  for  the  sale  of  tickets  and 
for  tlie  safe-keeping  of  unclaimed  baggage.  There  is  in 
building  a  second  story,  in  which  is  a  large  room  boilt 
an  eating  room  for  passengers ;  but  it  is  not  nor  has  been 
eight  years  used  for  that  purpose  nor  otherwise  thaniSi 
ing  rooms  for  some  of  the  employees  of  said  railroads. 
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The  Southwestera  Railroad  Company  and  the  Central 
Baikoad  and  Banking  Company  have  paid  to  the  State  a 
tax  of  one-half  of  one  per  cent,  apon  their  nett  annual 
inoomes  for  the  years  for  which  said  Ordinary  now  claims 
the  right  to  tax  said  property  for  county  purposes. 

Judge  Cole  was  to  decide  whether  said  property  or  any  of 
it  could^  under  the  charters  and  the  laws  of  the  State^  be 
taxed  for  county  purposes^  and  whether  said  railroad  compa- 
nies, or  either  of  them,  were  liable  for  any  other  tax  than  the 
one-half  of  one  per  cent,  upon  their  annual  incomes  paid  as 
aforesaid,  and  if  any  of  the  property  was  so  taxable,  to  specify 
which  it  was. 

The  Macon  and  Brunswick  Railroad  Company,  the  Macon 

and  Western  Railroad  Company  and  the  Macon  and  Augusta 

B^ilroad  Company^  concentering  in  Macon  with  said  other 

imilroads,  being  interested  in  the  question  and  the  Ordinary 

^  .oonseoting,  were  made  by  consent  parties  to  said  submission, 

r  but  did  not  specify  what  property  they  owned  in  said  county. 

Judge  Cole  decided  the  tracks  of  the  roads,  their  water- 

atatioDS  and  wood-stations,  bridges,  cars  and  engines,  their 

*  warehouses,  yards  and  places  for  loading  and  unloading  their 

'»  cUBf  the  general  passenger  depot,  wood-shops  and  round- 

.  lioiiseB  and  all  their  buildings  and  shops  now  used  by  them, 

were  exempt  from  said  county  tax  because  they  were  neces- 

aary  and  proper  for  sustaining  said  railroads.     He  further 

hAd  thai  such  of  their  real  estate  as  was  not  improved  and 

in  nae  was  subject  to  be  taxed  under  the  general  tax  laws 

'mtil  it  was  improved  and  used  for  railroad  purposes;  but 

~  that  said  number  two  in  block  seventy-eiglit  was  used  for 

parpoees  necessary  for  sustaining  said  Southwestern  Railroad 

r  and  was  not  liable  to  such  county  tax. 

The  Ordinary  assigns  as  error  so  much  of  said  decision  as 
:'''lKenipts  from  county  taxes  the  Machine  Shops  and  Round 
'■''  Booses,  and  said  No.  2,  in  block  78,  and  holds  that  the  real 
*T  Mate  of  said  railroad  companies  in  said  county  may  be  taxed 
6xt  county  purposes  only  so  long  as  it  is  unimproved  and  not 
'  Uaed  for  railroad  purposes.  In  the  same  bill  of  exceptions, 
t^ttl  railroad  companies  assign  as  error  so  much  of  said  de- 
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cision  as  holds  that  the  lots  bought  exclusively  for  the  pa^ 
pose  of  using  them  for  depots,  water  stations,  and  other  like 
uses  and  necessary  railroad  purposes,  are  subject  to  said  tax- 
ation until  they  be  'improved  and  used  for  railroad  parpoMB. 

S.  Hunter,  O.  A.  Lochrane,  for  the  Ordinary. 

Whittle  &  Gustin,  Lyon,  DeGraffenreid  &  Ibvu, 
Lawton,  for  the  Railroad  Companies. 

.Warner,  J. 

The  Court  in  this  case  is  unanimous  in  its  judgmeotii 
reversing  the  judgment  of  the  Court  below,  but  for  difieRst 
reasons.  I  shall  state  the  grounds  upon  which  my  on 
judgment  is  based.  The  charters  of  the  respective  nSxaii 
companies  authorise  them  "  to  purchase  and  hold  all  ml 
estate  that  may  be  necessary  and  proper  for  the  purpose  (t 
laying,  building  and  sustaining  said  railroads,  and  that  Ai 
said  railroads  and  the  appurtenances  of  the  same,  shall  lit 
be  subject  to  be  taxed  higher  than  one-half  of  one  per  eat 
npon  their  annual  nett  income,  and  no  municipal  oe  odtf 
corporation  shall  have  power  to  tax  the  stoek  of  said  coop- 
nies,  but  may  tax  any  property  real  and  personal  of  w 
companies  within  the  jurisdiction  of  said  corporation,  in  t^ 
ratio  of  taxation  of  like  property."  What  is  the  "stoek 
of  said  railroad  companies  ?  Bouvier  defines  stock  to  b^ 
^Hhe  capital  of  corporations;  this  is  usually  divided  ioi* 
shares  of  a  definite  value,  as  one  hundred  dollars,  fiftr  dol* 
lars,  per  share.''  2d  Bouvier's  Law  Dictionary,  531.  Tb 
stock  of  these  companies  then  conBists  of  their  capital  ioveri- 
ed  in  such  property  as  may  be  necessary  and  proper  for  cot* 
ducting  the  business  for  which  they  were  chartered.  AB^: 
property  of  these  companies  that  is  necessary  and  proper,  fi^\ 
the  purpose  of  laying,  building  and  sustaining  their  re^j 
tive  railroads,  constitutes  a  part  of  the  capital  slock  ct 
companies,  and  is  not  liable  to  be  taxed  in  any  other 
than  is  specified  in  their  respective  charters.  Anyo^ 
perty  owned  by  said  companies,  which  is  noi  necessvf 
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per  for  the  laying,  building  and  sustaining  said  railroads, 
I  not  necessarily  appertaining  thereto  for  that  puiyoae  may 
taxed  by  tlie  county,  or  other  corporation,  in  the  same 
io  of  taxation  of  like  property.  The  companies  cannot  be 
ed  twice  on  their  capital  stock  employed  in  conducting 
l^itimate  and  necessary  business  thereof  under  their  re- 
ctive  charters,  once  by  the  State,  and  then  by  the  coun- 
I,  or  other  corporations ;  for  it  is  expressly  stipulated  in 
ir  contract  with  the  State,  that  they  shall  not  be  taxed 
;faer  than  one-half  of  one  per  cent,  on  their  annual  nett  in- 
ae,  and  that  no  municipal,  or  other  corporation,  shall  have 
fer  to  tax  the  stock  of  said  companies.  If  they  pay  to  the 
te  the  stipulated  tax  on  their  nett  annual  income  arising 
n  the  use  of  their  capital  stock,  and  then  be  required  to  pay 
ouoty  or  corporation  tax  upon  the  property  necessarily 
d  and  employed  as  a  part  of  their  capital  stock,  which 
duces  their  nett  annual  income,  then,  2>rac^ica%,  they  are 
ed  twiocy  which,  in  my  judgment,  would  be  a  violation  of 
ir  respective  charters. 

The  judgment  of  this  Court,  upon  the  statement  of  facts 
tained  in  the  record,  is  that  the  property  of  the  respective 
ipanies  S{)ecified  therein,  is  not  liable  to  be  taxed  by  the 
nty  of  Bibb,  except  lot  number  two,  in  block  seventy- 
it,  and  that  the  Court  below  erred  in  holding  and  de- 
ng  that  lot  number  two,  in  block  seventy-eight,  was  ex- 
it from  taxation  by  the  county. 
jet  the  judgment  of  the  Court  below  be  reversed. 

CcCay,  J.,  concurred  as  follows : 

•  By  the  laws  of  Georgia,  as  they  now  exist,  no  county 
mn  be  collected  upon'  any  property  not  taxed  by  the 

ta 

•  When  the  State,  in  the  grant  of  a  charter  to  a  railroad 
ifttny,  provided  that  the  said  railroad  and  its  appurtenan- 
llionld  not  be  taxed  higher  than  one-half  of  one  per  cent, 
ft-  its  nett  income,  the  ''railroad  and  appurtenances''  men- 
id|  fiurly  included  not  only  the  road  and  roadbed,  but 
iooBy  tanks,  wood-sheds,  depots^  engine  houses,  shops  for 
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the  construction  and  repair  of  its  machinery,  offices  and 
other  buildings  and  property  necessary  for  the  conveDieBt 
and  successful  construction  and  running  of  the  road. 

3.  In  the  charter  of  the  Central  Railt*oad,  the  State  hu 
expressly  reserved  the  right  to  authorize  municipal  and  other 
corporations  (which  includes  counties)  to  tax  for  local  jm* 
poses  the  property  of  said  companyi  of  any  character,  within 
the  locality,  at  the  same  rates  as  taxes  are  assessed  apoa  the 
property  of  natural  persons ;  but  though  such  a  right  is  re- 
served to  the  State,  it  has  not  by  any  law  been  as  yet  ooe- 
ferred  on  the  counties. 

3.  Real  estate  purchased  by  a  railroad  company,  tobeued 
as  a  locality  on  which  to  erect  depots,  and  over  which  tokf 
a  track,  in  pursuance  of  a  contemplated  change  of  depot  flitt^ 
does  not  become  ''property  appurtenant,''  until  the  cbaogeii 
actual!}'  made  and  the  former  site  abandoned. 

4.  When  there  is  property  of  a  railroad  compaoy  ii  • 
county,  subject  to  State  and  county  tax,  which  is  not  retniMi 
to  the  proper  tax  receiver,  it  is  the  right  and  duty  of  tb 
Ordinary  to  cause  the  collector  to  have  the  tax,  both  StoH 
and  county  assessed  and  collected. 

Brown,  C.  J.,  concurred  as  follows : 

The  charter  of  the  Central  Railroad  and  Banking  Omi* 
pany  contains  this  provision  : 

''That  the  said  railroad  and  the  appurtenances  ofthessM 
shall  not  be  subject  to  be  taxed  higher  than  one-half  of  <■* 
per  centum  upon  its  annual  nett  iucome,  and  no  maoieip; 
or  other  corporation  shall  have  power  to  tax  the  stock  of  »»j 
company,  but  may  tax  any  property,  real  or  personal, of »»j 
company,  within  the  jurisdiction  of  said  corporation,  in 
ratio  of  taxation  of  like  property." 

It  is  insisted  that  this  is  a  contract  between  the  State 
the  company,  which  forever  exempts  the  company  fro*' 
higher  tax  than  one-half  of  one  per  centum  on  its  netft! 
come,  and  that  they  are  entitled  to  this  perpetual  ezeiB| 
from  taxation,  no  matter  ^hat  may  be  the  exigencies  of 
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ate  or  the  burdens  of  taxation  upon  her  people.  If  this 
80y  it  is  certainly  but  just  to  hold  the  company  to  such 
It  of  the  contract  as  is  favorable  to  the  public. 
While  the  State  has  relinquished  her  right  of  taxation 
'er  the  road  and  its  appurtenanceSi  the  company  has  ex- 
«B8ly  agreed,  on  its  part,  that  a  municipal  or  other  corpo- 
iion  may  tax  any  property,  real  or  personal,  of  said  com- 
iny,  within  its  jurisdiction,  in  the  ratio  of  taxation  of  like 
roperty. 

Kow,  it  is  argued  that  this  provision  only  subjects  to  muni- 
ipal  taxation  such  property  as  the  company  may  have  pur- 
btted  in  payment  of  debts,  and  the  like,  which  are  not  ap- 
■rtenant  to  the  road,  and  that  this  view  is  strengthened  by 
^  inhibition  to  tax  the  stock  of  the  company,  which  it  is  in- 
ated  includes  the'  road  and  its  appurtenances. 
But  if  this  view  be  correct,  what  use  was  there  for  the 
!Ovi8ion  that  a  municipal  or  other  corporation  may  tax  any 
t>perty,  real  or  personal,  of  said  company  ?  The  State  has 
*  relinquished  her  power  to  tax  any  property  the  company 
iy  own,  except  the  road  and  its  appurtenances.  Property 
iitshamd  by  the  company  in  payment  of  a  debt,  not  con- 
cted  with  the  road,  and  not  appurtenant  to  the  road,  being 
Kable  by  the  State  as  other  property,  there  could  have  been 
doubt  about  the  power  of  the  State  to  authorize  munici- 
1  corporations,  also,  to  tax  it,  and  in  that  view  of  the  case 
fe  provision  in  the  charter,  now  under  consideration,  would 
^%  been  surplusage  and  altogether  useless. 
tl  is  very  evident  that  this  language  was  intended,  when 
Krted  in  the  contract,  to  mean  something.  And  I  think 
(nite  as  evident  that  it  does  mean,  that  while  the  State 
f^  not  tax  the  road  and  its  appurtenances  more  than  one- 
If  of  one  per  centum  ou  its  nett  incomes,  the  municipal 
i^rations  and  county  corporations,  through  which  it  runs, 
}Pf  tax  any  of  its  property,  real  or  personal,  in  the  ratio  of 
jMon  imposed  on  any  other  like  property,  that  is,  on  any 
|itr  real  or  personal  property  within  the  city  or  county,  and 
pKi  to  taxation  by  it. 
Hneating  the  charter  as  a  contract^  and  admitting,  for  the 


654         SUPREME  COURT  OF  GEORGIA. 


The  Ordinary,  etc.,  vs,  the  Central  Railroad,  etc,  d  oL 

purposes  of  this  case,  that  the  State  maj^  hy  such  oontnot, 
relinquish  her  power  of  taxation,  it  follows  ander  a  finr 
and  just  construction  of  the  contract,  that  the  State  may  ttt 
all  property  of  the  company,  except  the  road  and  its  appurte- 
nances, and  may  authorise  the  counties,  or  other  municipal 
corporations,  through  which  the  road  runs,  to  tax  any  and 
all  property  of  the  road,  including  the  roadbed^  which  is  ml 
property,  as  well  as  any  personal  property  it  may  hav€^  in 
any  such  county,  in  the  same  ratio  with  other  real  or  peraonal 
property  in  the  county,  that  is,  if  other  real  or  personal  prop- 
erty is  taxed  a  certain  per  cent,  ad  valorem^  the  property  of 
this  company  is  subject  to  a  like  per  cent,  ad  valoremj  or  if 
the  tax  on  other  property  be  specific,  the  like  specific  tax  may 
be  imposed  on  the  property  of  the  company. 

But  while  I  have  no  doubt  of  the  power  of  the  L^isktoit 
to  authorise  the  counties,  and  other  municipal  oorporatioM 
through  which  the  road  runs,  to  impose  such  a  tax,  theqMi- 
tion  arises  in  this  case,  whether  that  power  has  beea  exerdadi 
as  to  any  part  of  the  property  of  the  company  not  subject  toa 
State  tax.     And  I  am  satisfied,  afler  looking  into  the  caaa 
carefully,  that  the  Legislature  has  not  conferred  any  anek 
authority  on  the  county  of  Bibb,  or  any  other  county.    Ua 
county  is  only  authorised  td  levy  a  per  cent,  on  the  State  tax. 
Now,  as  the  State  is  not  authorised  to  levy  a  tax  on  the  road 
or  its  appurtenances  in  Bibb  county,  and  none  such  has  beat 
levied,  there  is  no  State  tax  upon  which  the  county  cib 
assess  a  per  cent.     If  the  L^islature  should,  at  any  tioM^ 
confer  the  authority  upon  the  county  to  assess  a  tax  upootbe 
property  of  the  company  within  its  limits,  it  will  be  neoo- 
sary  to  provide  some  mode  of  assessing  and  collecting  it  other 
than  the  present  mode  of  levying  a  per  cent,  upon  the  State 
tax. 

But  I  am  satisfied  that  all  property  purchased  in  the 
county  of  Bibb,  for  the  purpose  of  locating  new  depots,  or 
for  any  other  purpose,  is  subject  to  both  State  and  coon^ 
tax,  till  actually  occupied  by  the  road  for  such  purpose.  Sa 
soon  as  the  new  depot  buildings  are  complete,  and  are  ooeo* 
pied  by  the  road  as  such,  they  will  then  be  part  of  theappiu^ 
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tenances  of  the  road,  no  lobger  subject  to  a  State  tax,  and  can 
only  be  taxed  by  the  coanty  in  such  manner  as  may  be  pre- 
Bcribed  by  the  Legislature.  And  upon  the  removal  to,  and 
oooapancy  of,  the  new  buildings  by  the  road,  the  grounds 
Moopied  by  the  old  depots  and  workshops,  will  become-  sub- 
jeofe  to  State  and  county  tax. 

While  we  should  not  give  too  narrow  a  construction  to  the 

word  '^appurtenances,'^  it  should  receive  a  reasonable  con- 

atmction.   The  term  embraces  all  the  necessary  depots,  shops, 

mnd  other  buildings  of  the  company,  which  are  proper  for 

the  snooessful  management  of  the  road,  together  with  such 

qnantity  of  land  as  may  be  covered  by  or  actually  necessary 

ftr  such  use,  but  no  more. 

The  remarks  made  in  reference  to  the  Central  Railroad  do 

I  .not  apply  to  such  other  roads  as  have  a  clause  in  the  charter 

ffnempting  them  from  taxation  beyond  one-  half  of  one  per 

aent.  upon  their  nett  incomes,  without  any  such  provision 

ir  at  ia  contained  in  the  charter '  of  the  Central  Railroad,  re- 

V  aurviog  the  right  of  taxation  to  municipal  or  other  corpora- 

^  Hods — as  the  Georgia  and  Southwestern  Roads,  for  instance 

-i^whoae  charters  contain  no  such  provision  in  favor  of  county 

or  city  taxation. 
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John  L.  Smith,  plaintiff  in  error,  f>8.  Joseph  Belk  d  oL, 

executors,  defendants  in  error. 

1.  A  note  given  in  18GC  in  renewal  of  a  former  note,  for  a  debt  dae  prior 
to  June,  1865,  is  a  new  contract,  and  is  not  embraced  in  the  ActknowB 
as  the  Relief  law  of  1868.  And  it  was  not  error  in  the  Conit  below  to 
order  the  pleas  filed  under  the  Relief  Act  stricken,  if  they  do  not  eon- 
tain  matter  good  as  a  defense  under  the  laws,  applicable  to  coatndi 
made  since  June,  1805. 

2.  The  plea  of  tender  in  this  case  was  insufficient  under  the  law  app]i» 
ble  to  th  case. 

Relief  Act.     Before  Judge  Johnson.     Marion  Superior 
Court.     September  Term,  1869. 

Joseph  Belk  et  al.^  as  executors  of  Joseph  Belk,  sued  Soittk 
upon  his  promissory  notes,  made  the  26th  of  March,  1861 
Smith  pleaded  that  these  notes  **  were  founded  npon  a  eon* 
tract  for  the  payment  of  money  made  prior  to  the  first  isR 
of  June,  1865 ;"  that  he  then  owned  property  worth  $33,225, 
upon  the  faith  of  which  said  credit  was  given ;  that  of  thif 
property  §20,000  was  represented  by  slaves,  since  lost  by 
emancipation ;  that,  at  the  close  of  the  war,  his  propertjvts 
worth  but  $7,033,  and  that  the  loss  was  "  in  consequeooe  rf 
the  war  and  its  termination  ;"  that  'Hie  tendered  paymeotiB 
the  currency  of  the  country  to  plaintiff's  testator  on  or  about 
the  first  of  January,  1863,  which  was  refused.  For  fhrlker 
plea,  he  said  these  notes  were  in  renewal  of  a  note  by  Smitk 
due  to  testator  prior  to  June,  1865,  and  testator,  on  oraboat 
the  first  of  January,  eighteen  hundred  and  sixty-three, agnd 
that  if  Smith  would  raise  Confederate  treasury  notes^  he,  tes- 
tator, would  take  them  in  payment  of  said  note ;  and  there- 
upon Smith,  at  great  trouble  and  expense  to  himself,  a  ftv 
days  afterwards,  by  the  sale  of  his  property,  and  by  borrot' 
ing  from  his  friends,  raised  the  amount  due  on  said  old  nott^ 
tendered  it  to  testator,  and  he  refused  to  accept  it ;  thataftff- 
wards  he  gave  said  renewal  notes  in  ignorance  of  his  ri^ 
under  said  tender.  These  pleas  were  demurred  to,  the  d^ 
murrer  was  sustained,  and  plaintiff  had  judgment  SffliA 
assigns  as  error  the  sustaining  of  said  demurrer. 
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M.  H.  Blanpobd,  E.  W.  Miller,  for  plaiDtiff  in  error. 
R  R  HiNTON,  for  defendants. 
BboWn,  C.  J. 

!•  A  note  given  in  1S66  in  renewal  of  a  former  note  for  a 
debt  dae  prior  to  June,  1865,  is  a  new  contract,  and  is  not 
wnlvaced  in  the  Act  known  as  the  Relief  law  of  1868.  And 
H  was  not  error  in  the  Court  below  to  order  the  pleas  filed 
ttuder  the  Relief  Act  stricken,  if  they  do  not  contain  matter 
good  as  a  defense  ander  the  laws  applicable  to  contracts  made 
•inoe  Jane,  1865. 

.    2.  The  plea  of  tender  in  this  case  was  insufficient  under 
the  law  applicable  to  the  case. 

Judgment  affirmed. 


Pebby,  plaintiff  in  error,  vs.  William  Houseley, 
administrator,  defendant  in  error. 

&•  When  there  is  some  evidence  to  sustain  a  verdict,  and  the  Court  be- 
low has  refused  a  new  trial,  and  no  rule  of  law  has  been  violated, 
this  Court  will  not  reverse  the  judgment. 

L  Newly  discovered  evidence  upon  a  point  principally  controverted  on 
the  first  trial,  and  upon  which  the  party  moving  for  a  new  trial  in- 
'trodiiced  evidence,  is  cumulative  only,  and  not  a  good  ground  for  a 
trial. 


Motion  for  new  trial.  Newlj  discovered  evidence.  Be- 
fcare  Judge  Pabrott.  Murray  Superior  Couii;.  April  Term, 
K869. 

Perry's  bill  against  Asher  Houseley's  intestate  was  filed  in 
I-S69,  and  answered  by  Asher  before  his  death.  Perry  charged 
^^Mt  in  1850,  he  and  Asher  verbally  agreed  to  purchase  and 
'^nd  a  certain  jackass,  in  partnership,  that  Asher  authorized 
^Sm  to  make  the  purchase,  and  he  did  so;  that  feeling  he 
>Hd  no  authority  to  sign  Asher's  name  to  a  note,  he  gave  his 
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?  aDimal  for  ^85  00,  and  agreed  to  join  Perry  in 

at  $375  00,  provided  they  could  get  a  certain  i 
the  jackass  at  a  mill,  where  he  had  stood,  but  n 

f  that  that  person  did  not  agree  to  keep  him,  an(] 

Perry  parted.  Perry  knowing  the  foregoing  fi 
ticularly ;  that  after  he  heard  Perry  had  bough 
supposing  that  Perry  had  bought  him  on  joint 

«  given  their  joint  note,  he  spoke  of  the  animal  a 

\  that,  after  Perry  had  him  sometime,  he  told  hii 

well  the  jack  was  doing  and  Asher  asked  him, 

[  have  a  half  interest  in  the  jack,  when  Perry  eva 

tion ;  that  he  said  nothing  more  about  it,  still  hoi 

\  the  owner  of  the  animal,  and  did  not  feel  bound 

On  the  trial  several  witnesses  testified  to  Asb 
an  interest  in  the  animal  in  1857,  before  and  afl 
and  in  1858.  The  defendant  introduced  no 
said  answer.  The  jury  found  for  the  defend 
moved  for  a  new  trial  upon  the  ground  that  th( 
contrary  to  the  evidence,  the  charge  of  the  Co 

r  because  since  the  trial  he  had  discovered  a  ue\ 

i  whom  he  could  prove  that  in  the  winter  of  185 

j  he  and  Perry  owned  the  jack  in  partnership,  au 

4  was  to  keep  him  the  first  year  and  the  next.    V/ 

*  xl 1    _.flej ?x--_x_?*_ -/•*!_    i»       J       1 
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McCay,  J. 

1*  Whilst  we  are  not  quite  satisfied  with  the  verdict  of 
lie  jaiy  in  this  case^  yet  as  the  Judge  below  has  not  seen  fit, 
D  the  discretion  which  the  law  gives  him,  to  grant  a  new 
iiali  we  will  not  reverse  his  judgment.  There  is  certainly 
wme  evidence  to  support  this  verdict.  The  simple  fact  that 
Pcny  gave  his  ovm  note  for  the  jack  is  evidence,  and,  under 
At  circumstances,  evidence  of  some  strength. 
-  We  incline  to  think  that  under  the  testimony  the  jury 
Might  well  have  concluded  that  each  of  these  parties  was 
Inlying  &st  and  loose  with  the  other  until  the  death  of  the 
JMk  made  it  the  decided  interest  of  both  to  take  up  the  line, 
IB  which  they  bot(i  so  firmly  determined  to  fight  it  out  on 
kb  trial.  We  are  not  sure  that  Perry,  whilst  the  jack  was 
l^Dg  and  flourishing — with  brilliant  prospects  of  character 
id  reputation — was  at  all  ready  to  admit  that  the  other  was 
partner.  And  we  also  feel  pretty  certain  that  the  other  was 
itich  more  decidedly  of  opinion  that  he  was  not  a  partner 
'ker  the  jack's  death  than  he  was  before.  Both  of  them,  we 
idine  to  think,  have  changed  front  since  the  death  of  the 
kky  and  we  will  not  disturb  the  verdict  which  the  jury  has 
ikkred, 

>3lke  main  point  of  controversy  on  the  trial  was  the  part- 
tahip.  Evidence  was  produced  by  both  parties  on  that 
■at.  Especially  did  the  complainant  introduce  such  evi- 
moe.  Two  or  three  witnesses  testified  as  to  the  defendant's 
huBBioxis  on  this  pgint.  The  newly  discovered  testimony 
Nttlj  another  admission  by  the  defendant ;  true  it  is  at 
ftther  time,  and  it  suggests  an  explanation  or  denial  of 
pka  of  the  statements  in  the  answer  on  the  subject.  But  at 
m  it  is  but  another  admission  of  the  defendant  bearing  on 
Pfprinoipal  point  controverted  on  the  trial,  and  under  the 
IQed  rale  it  is  merely  cumulative  and  is  not  a  ground  for  a 
Hr  trial :  Graham  &  Waterman  on  New  Trials,  vol.  3, 1046 


iDua  rule  is  a  necessary  one.    If  parties  were  to  have  a 
fer  trial  because  they  have  found  out  a  new  witness  to  proves 


r. 
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the  truth  or  untruth  of  the  points  upon  which  thej  htte 
already  been  heard,  there  would  be  no  end  of  litigation  but 
the  patience  and  purses  of  the  litigants.  The  public  has  some 
rights,  and  the  Courts  are  not  called  upon  to  hear  and  re- 
hear, at  the  discretion  of  the  parties.  It  is  therefore  the  pub- 
lic policy  of  the  country,  that  cumulative  evidence  is  not  a 
good  ground  for  a  new  trial.  As  the  mind  of  the  parties  m 
distinctly  directed  to  the  point,  and  evidence  was  heard  npoo 
it,  the  country  will  not  open  the  case  that  more  testimonjr 
may  be  heard  upon  the  same  point. 

We  therefore  affirm  the  judgment.  The  jury  had  a  r^ 
under  the  evidence  to  find  as  they  did.  Either  otth&tj^ 
ties  has  said  enough  to  justify  a  verdict  against  him.    ' 

Judgment  affirmed. 


Anslam  Graham,  guardian,  plaintiff  in  error,  vs.  A.  CuU, 

defendant  in  error. 

To  sustain  a  plea  under  the  Relief  Act  of  1868,  it  must  appear  thit  At 
loss  which  the  defendant  claims,  as  an  equitable  ground  for  whoi^ 
the  plaintiff's  claim,  was  in  some  way  the  fault  of  the  plaintiff. 

Relief  Act.    Before  Judge  Parrott.     Catoosa  Saperior 
Court.     August  Term,  1869. 

In  February,  1867,  Graham,  as  guardian,  recovered  a jod^^ 
ment  against  Clark  for  $3,332  35  principal  and  $1,427  44 ii- 
terest,  upon  notes  given  in  1860.  In  August,  1869,  Cltfk 
sought  to  reduce  this  judgment,  under  the  Relief  Actof  IM^ 
On  the  trial,  Clark  testified  that  when  he  gave  said  Dotcaki 
owned  forty-three  slaves,  worth  $600  00  each,  and  sometai 
and  stock ;  that  he  had  lost  said  slaves  by  emandpatioa;  | 
that  he  sold  his  lands  for  Confederate  currency,  aDdtfaasMj 
$10,000  00,  and  that  he  was  now  woi^h  but  about  $8,000 
that  he  owned  yet  four  thousand  four  hundred  acres  of  1 
in  Telfair  county,  for  which  he  would  take  $1  00  p« 
and  eight  hundred  and  sixty  acres  of  land  in  Catoosa 
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0  00.  He  further  testified  that  Graham  ''had 
do  with  the  loss  of  his  property;'^  its  loss  was 
'  the  war. 

t  charged  the  jury  that  Clark  had  a  right  to  open 
Dt  and  submit  the  issue  whether  it  ought  to  be 
*  the  Relief  Act  to  a  jury,  that  he  had  a  right  to 
>roperty  he  had  when  he  made  the  notes,  upon 
which  property  the  credit  was  given,  and  that  if 
nd  that  Clark,  without  his  own  default,  had  lost 
aid  property  by  the  results  of  the  war,  they  were 
nd  had  the  power  to  reduce  the  debt  according  to 

1  of  the  testimony  and  the  equities  of  the  case, 
er  such   verdict  as  to  them  appeared  just  and 

^quested  to  charge  that  the  loss  of  property  b; 
out  Gfaham,  oJr  his  wards,  being  connected  with 
chargeable  therewith,  was  no  reason  for  reducing 
mt  and  raised  no  equities  between  the  parties. 
30  to  charge.  The  jury  took  off  all  the  interest 
(Igment,  thereby  reducing  the  same  $1,600  00. 
^unsel  assign  the  said  charge  and  refusal  to  charge, 


CKETT,  J.  A.  W.  Johnson,  for  plaintiff  in  error, 
}a.  R,  524. 

&  Payne,  for  defendant,  relied  on  the  Belief 


3. 


is  the  same  in  principle  with  the  cases  of  Butler 
and  Flipper  &  Read^  etc.,  39th  Ga.,  624,  and 
trolled  by  them. 

idant  below  himself  says  that  the  plaintiff  was 
ray  connected  with  his  losses  by  the  war.  And 
natural  or  legal  equity  why,  if  that  be  so,  the 
mid  abate  his  claim  on  him.  That  would  per- 
ojf,  but  it  would  not  be  equity. 
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It  is,  in  our  jiidgment,  an  improper  oonstruction  of  the 
Act  of  1868,  known  as  the  Relief  law,  to  understand  it  as 
declaring  that  the  simple  loss  of  property  by  the  war  hegtiB 
such  an  equity  in  the  defendant  as  to  allow  the  jury  to  ooih 
sider  that  fact  as  an  element  in  finding  what  he  is  indebted 
to  the  plaintiff. 

The  Act,  it  is  true,  allows  evidence  to  be  given  of  the  lo^ 
but  it  is  added,  ''and  by  whose  default.'^ 

To  make  such  an  equity  as  the  statute  contempIateB^  it 
must  be  shown  that  the  plaintiff  was  in  some  way  the  cams 
of  the  loss,  that  it  was  by  hia  defatUt, 

The  statute  does  not  and  could  not,  from  the  natnre  of  tb 
case,  define  what  specific  default  of  the  plaintiff  was  allodei 
to.  Each  case  must  stand  upon  its  own  facts.  But  it  woi 
appear  that  the  plaintiff  was  in  default,  that  the  loss  waepia- 
duced  by  some  act  of  his,  or  by  some  fiiilure  of  his  to  do  la' 
perform  some  duty  which  he  was  bound  to  perform. 

Judgment  reversed. 
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lANiEL  N.  Baxter,  plaintiff  in  error,  vs.  Charles 
Abercrombie,  defendant  in  error. 

V,  C.  J.,  did  not  preside  in  this  eaose,  having  been  of  counsel  in  it  below.) 

ay-resolution  of  the  General  Assembly  of  Georgia,  of  February, 
I,  did  not  stop  proceedings  in  its  Supreme  Court.     (R.) 

y-resolution.     Wife  as  witness.     Relief.     Before  Judge 
tOTT.     Gordon  Superior  Court.    October  Term,  1869. 

ercrombie  sued  Baxter  upon  his  three  promissory  notes, 
the  31st  of  August,  1860,  two  for  $1,000  00  each,  and 
kher  for  $822  00,  due  on  the  26th  of  December,  1860, 
and  1862,  respectively,  averring  that  the  two  former 
not  in  his  possession  because  Baxter  had  fraudulently 
led  possession  of  them.  The  defendant  pleaded  the 
al  issue  and  payment  in  full. 

the  trial  it  was  shown  by  plaintiff's  witnesses,  substan- 
,  as  follows :  On  said  day,  in  1860,  Baxter  bought  cer- 
and  from  Abercrombie,  at  $3,000  00,  paid  him  some 
and  gave  these  notes  for  the  balance  of  the  purchase- 
jr.  About  the  same  time,  Abercrombie  bought  of  one 
8  certain^other  land  and  gave  him  his  note  for  $1 ,500  00. 
sbruary,  1863,  Abercrombie  had  not  paid  Fields,  and 
«r  had  paid  only  about  $500  00  of  his  notes.  In  this 
of  the  matter  Baxter  called  on  Abercrombie,  who  be- 
d  to  the  Confederate  States  Army,  and  wished  to  pay 
ytes  in  Confederate  currency.  Abercrombie  refused  to 
b  H,  saying  that  he  would  not  take  such  currency  unless 
B  would  take  it  from  him  in  payment  of  his  note.  Bax- 
en  said  he  would  go  to  Fields  and  take  up  Abercrom- 
Dote,  and  get  a  deed  from  Fields  to  Abercrombie  for 
srombie's  land,  and  then  take  up  his  (Baxter's)  notes, 
irombie  said  that  he  would,  before  his  return  to  the 
instruct  his  wife  to  deliver  to  Baxter  his  notes  when 
r  brought  the  deed  and  Abercrombie's  notes  from  Fields 
'•  He  gave  his  wife  such  instructions,  and  expressly 
h&t  not  to  accept  anything  from  Baxter  in  payment  of 

Vol.  XL— 43. 
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his  notes  unless  it  was  his  own  notes  and  deed,  as  aforesaid, 
or  such  currency  as  Fields  would  accept  from  him.    Fidds 
had  refused  to  accept  Confederate  currency  from  him.   Ah»- 
crombie  went  back  to  the  army;  Baxter  did  not  go  to  see 
Fields,  but  went  to  Mrs.  Abercrombie  and  offered  to  paytbe 
notes  in. Confederate  currency.    She  refused,  at  first,  to  aeoept 
it,  saying  she  would  take  no  currency  which  Fields  woaU 
not  take.     Baxter  told  her  that  the  Congress  of  the  Confed- 
erate States  had  made  such  currency  a  legal  tender,  and  tint 
if  she  refused  to  accept  it  the  debt  would  be,  in  law,  paid; 
that  Fields  would  be  compelled  by  law  to  accept  it  from  her, 
or  his  debt  would  be,  in   law,  paid.     She  wished  him  to  sea 
Fields  first,  but  he  said  Fields  was  from  home  and  would 
not  be  back  for  two  or  three  weeks.     Believing  his  state- 
ments, she  accepted  the  currenc}^  for  the  balance  due  on  said 
two  first  mentioned  notes;  went  at  once  to  see  Fields,  whs 
had  not  been  from  home;  offered  him  the  same  bills;  here- 
fused  to  accept  them,  and  then,  within  a  week  from  the  Ubk 
she  had  received  them,  she  went  to  Baxter  and  tried  to  gel 
him  to  take  them,  but  he  would  not. 

Part  of  this  testimony  was  given  by  Mrs.  AbercromKet 
She  was  objected  to  as  incompetent,  but  the  objection  w« 
overruled. 

The  defendant  testified  that  he  only  told  Mrs.  Ab(fcro&* 
bie  that  it  was  rumoreii  that  Congress  had  passed  sucfaalaVi 
and  denied  saying  that  if  Fields  did  not  accept  the  carreoef 
his  debt  would  be,  in  law,  paid,  and  denied  saying  Fiddi 
was  from  home.  He  further  testified,  that  the  land  which 
he  bought  was  worth,  at  the  trial,  only  $1,000  00,  that  he 
lost,  by  the  war,  and  without  his  fault,  twenty  slaves,  worth 
$600  00  each,  stock  worth  $1,000  00,  and  something  moi« 
by  depreciation  in  the  value  of  his  other  lands. 

Another  witness  put  the  present  value  of  the  land  bought 
by  Baxter  at  $600  00.  Another  witness  testified  that  A$ 
heard  Abercrombie  say,  Baxter  paid  him  $1500  00,  or  $1600 
00,  in  Confederate  currency  for  land,  and  that  he  funded  the 
sanie.^ 

Defendant's  counsel    requested  the  Court  to  charge  the 


ATLANTA,  DECEMBER  TERM,  1869.       666 

Baxter  vs.  Abercrombie. 

ory  substantially!  that  if  credit  was  given  upon  the  faith  of 
Baxter's  pro[>ertyy  and  it  '*  was  lost  by  the  war,  and  the  said 
ilaintiff  was  in  the  Confederate  army,  or  was  engaged  in  said 
lebellion,  and  gave  aid  and  encouragement  to  the  same,  these 
bets  and  circumstances  combining  together,  are  sufficient  to 
luthorize  the  jury  to  reduce  the  amount  of  the  debt  sued  for, 
leeording  to  the  Equities  of  the  case,  and  render  such  verdict 
IS  to  them  shall  appear  just  and  equitable/'  The  Court 
nfiised  so  to  charge.  He  told  the  jury  what  evidence  was 
idmisBible  under  the  Belief  Act  of  1868.  But  he  charged 
them  that  if  said  notes  were  intended  to  be  paid  in  Confeder- 
ate currency,  they  might  consider  such  tender,  but  that  it  must 
Im  made  like  a  tender  of  chattels,  according  to  section  2824 
rf  tlie  Code,  that  if  the  note  was  made  prior  to  the  war  and 
Jijrable  in  ^*  dollars,"  nothing  could  authorize  them  to  reduce 
-'the  note,  or  consider  said  tender  as  legal,  unless  it  was  made 
■ODoarding  to  law,  section  2823,  Code;  that  no  reduction 
iOQld  be  made  because  of  a  loss  of  property,  unless  plaintiff 
Itased  the  loss  in  some  way,  and  that  plaintiff,  being  a  Con- 
federate States  soldier,  was  not  to  be  considered  by  the  jury. 
Ke  further  charged  that  the  payment  to  the  wife  was  bad, 
ttiless  she  had  authority  to  accept  it 

The  jury  found  for  the  plaintiff  $2420  00  principal, 
^<i  $1131  73  interest  and  costs  of  suit. 
. .  J)efendant's  counsel  moved  for  a  new  trial,  upon  the 
^Dnnda  that  the  verdict  was  contrary  to  Equity,  etc.,  that 
Court  erred  in  allowing  plaintiff's  wife  to  testify,  and  in 
ing  to  charge  as  requested,  and  in  charging  as  he  did. 
«  refusal  of  a  new  trial  is  assigned  as  error. 

ben  the  cause  was  called  for  a  hearing,  (10th  of  March, 

0)|  the  hearing  was  objected  to  because  of  the  Stay-reso- 

Q  of  the  General  Assembly,  (the   limitation  of  which 

not  expired,)  and  which  was  as  follows  : 

Bcaolved,  by  the  General  Assembly,  That  all  the  pro- 

ings  in  the  several  Courts  of  this  State,  founded  on  any 

or  contract  made  or  entered  into  before  the  first  of  June, 

J  and  all  levies  and  sales  by  virtue  of  any  execution  so 

shall  be,  and  are  hereby  stayed  until  twenty  days 
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after  the  recess  taken  by  this  General  Assembly  shall  have 
expired. 

"Resolved^  That  the  General  Assembly,  in  oompliaDoe  with 
the  just  demand  of  the  people,  earnestly  appeal  to  Major- 
General  A.  H.  Terry,  to  sanction  and  enforce  the  above  Bes- 
lution,  after  its  approval  by  the  Provisional  Governor." 

It  had  been  approved  by  the  Provisional  Govemor,  but 
not  by  Major-General  Terry. 

The  Court  expressed  no  opinion  as  to  the  validify  of  the 
Resolution,  so  &r  as  other  Courts  were  concerned,  bat  nid 
that  under  the  Constitution,  this  Court  must  "  dispose  of 
every  case  at  the  first  or  second  term  after  such  writ  of  enor 
is  brought ;  and  in  case  the  plaintiff  in  error  shall  not  be 
prepared  at  the  first  term  to  prosecute  the  case,  unless  pre* 
vented  by  Providential  cause,  it  shall  be  stricken  from  the 
docket  and  the  judgment  below  shall  stand  affirmed,^'  (Arti- 
cle y,  section  11,  paragraph  111,)  and  ordered  the  cause  lo 
proceed.  The  cause  was  argued,  but  the  two  Judges  din- 
greeing,  the  judgment  below  stood  affirmed,  under  theibartk 
paragraph  of  said  article  of  the  Constitution.  As  no  opia- 
ions  were  written  out,  it  does  not  appear  as  to  what  tli^ 
differed. 


W.  H  Dabney,  for  plaintiff  in  error. 
D.  A.  Walkeb,  for  defendant. 
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BSENT— JOSRPH  E.  BROWN,  Chief  Justice. 
H.  K.  McCAY  I  Tx.T^«x.o 


HIEAM  WAENER, 


ku  G.  Cross,  Administrator  et  al,  plaintiff  In  error, 
V8,  Young  Cross,  defendant  in  error. 

le  verdict  is  wrong  as  to  any  of  the  joint  defendants,  and  the 
of  the  Superior  Court  is  dissatisfied  with  his  own  rulings  on  the 
md  has  granted  a  new  trial,  this  Court  will  not  interfere  with  his 
ion,  though  the  verdict  might  have  been  sustained  in  the  discre- 
*the  Court,  as  to  part  of  the  defendants. 

trial.  Before  Judge  Clark.  Lee  Superior  Court. 
Term,  1870. 

Ordinary  of  said  county  brough  debt  for  the  use  of 

Cross  against  William    G.  Cross  as  principal,  and 

i  Gay,  and  John  T.  Brown,  as  his  securities  upon  the 
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bond  of  William  G.  Cross  as  the  administrator  of  Joseph 
T.  Cross.  Tlie  alleged  breach  of  said  bond,  was  that 
Young  Cross,  at  November  adjourned  term,  1859,  of  said 
Court,  obtained  a  judgment  against  said  administrator,  as 
such,  for  $1,040  00,  with  interest  from  the  19th  of  JanoaTT, 
1860,  and  $11  25  for  his  costs,  and  another  judgment  for 
$78  25  with  interest  from  the  same  date  and  the  same  costs; 
that  fi.  fas,  were  issued  thereupon,  and  upon  each  of  than 
there  had  been  a  return  of  nuUa  bona. 

The  defendants  pleaded  nil  debet^  and  that  said  judgments 
were  void  because  they  were  obtained  by  a  fraaduleat  combi- 
nation between  Young  Cross  and  said  administrator.  Gaj 
died,  his  administrator  was  made  a  party  and  pleaded  jbM 
administravit  prccier.  Plaintiff's  counsel  read  in  evideoee 
the  bond  and  an  exemplified  copy  of  said  action  and  fi.  faif 
which  conformed  to  the  declaration,  and  closed. 

Defendant's  counsel  introduced  Wm.  G.  Cross,  who  testi- 
fied as  follows:  Said  estate,  when  it  came  into  his  haads^ts 
administrator,  consisted  of  lands,  slaves  and  other  property; 
of  this  each  distributee  received  about  $4000  00.  ThebuMb 
were  worth  about  $1500  00;  Young  Cross  received  cm  his 
distributive  share  about  $4,000  00.  This  claim  of  Toanj 
Cross  was  not  embraced  in  this  settlement,  because  the  estate 
did  not  owe  it  to  him  ;  the  estate  had  some  JL  fas*  agaiost 
Young  Cross,  which  were  given  up  to  him  becanse  hecIaioMB 
that  he  had  paid  them  and  that  his  father  held  them  to  fio* 
tect  his  property  from  other  debts. 

One  Gill,  testified  that  he  was  present  at  the  settlemat 
between  the  administrator  and  the  heirs-at-law  of  said  estate 
which  took  place  a  few  days  after  the  sale  of  the  property  ly 
the  administrator.     That  this  sale  was  on  the  first  TuesdiJ 
in  December,  1859,  and  embraced  all  the  property  bat  o*| 
lot  of  land  on  which  one  of  the  heirs  was  living,  and  hs"- 
lived  before  intestate's  death,  and  had  made  valuable  i^\ 
provements  on  it,  and  that  at  said  settlement  there  was  a 
accounting  of  each  distributive  share,  and  what  each  oived 
estate ;  that  he,  (Gill,)  was  then  asked  to  make  the  settlf 
which  he  did ;  each  was  entitled  to  about  $4,100  QOj 
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that  amount  was  paid  to  each  in  property  or  notes^  and  each 
gave  the  administrator  a  receipt  for  said  amount  as  his  share. 
fYoung  Cross  received  $4,100  00  in  a  negro  girl,  a  note  and 
8ome  other  property  which  he  had  bought  at  the  sale,  that 
the  amount  due  by  the  estate  to  Young  Cross  for  the  Weston 
notes,  was  talked  of  and  entered  into  said  settlement,  and 
Young  Cross  was  allowed  a  credit  of  $600  00  for  the  same.] 
At  said  sale  the  administrator  bought  some  slaves  and  carried 
them  away  with  him  ;  whether  he  had  any  of  them  after  Jan- 
nary  1860,  witness  did  not  know ;  [that  Young  Cross  owed  the 
estate  and  that  was  taken  into  the  account,  and  this  debt  sued 
on  was  settled  in  said  settlement.]  He  further,  upon  cross- 
examination,  testified  that  the  unsold  land  was  accounted 
for  in  paying  to  the  heir  in  possession  of  it  his  share  of  the 
estate.  So  much  of  Gill's  evidence  as  is  in  brackets,  was 
objected  to  by  plaintiff's  counsel  because  the  receipt  was  not 
produced.  It  was  ruled  out,  but  subsequently,  when,  on 
cross  examination,  plaintiff's  counsel  showed  what  entered 
into  the  settlement  with  the  other  heir  to  make  up  his  share, 
he  allowed  that  evidence. 

Gay's  administrator  was  introduced  and  testified  to  nothing 
except  as  to  the  very  small  value  of  Gay's  estate  which  had 
come  to  his  hands.  The  jury  found  for  the  defendants. 
Plaintiff's  counsel  moved  for  a  new  trial  upon  the  ground  that 
the  Court  erred  in  admitting  said  evidence  of  Gill,  which 
was  objected  to,  and  because  the  verdict  was  contrary  to  the 
law  and  the  evidence.  The  new  trial  was  granted  and  that 
18  assigned  as  error  by  all  the  defendants. 

Hawkins  &  Burke,  for  plaintiffs  in  error. 

liYON  &  Irvin,  for  defendants. 

*£]/  the  Court — Brown,  C.  J.,  delivering  the  opinion. 

We  think  the  judgment  in  this  case  in  favor  of  William 
G.  Cross  the  administrator,  in  the  teeth  of  the  judgment 
rendered  against  him  in  Terrell,  was  erroneous ;  and  there 
should  be  a  new  trial  as  to  him,  see  1   Kelly,  13.     And   as 
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^.    ^^  ^1  *tbbisown 

bond  of  William  G.  Cross  as  the  -      .  Mdence^i,, 

T.    Cross.     The  alleged    breach  kl  genemlk; 

Young  Cross,  at  November  8-'  (j„/fg  ^y^  (^^ 

Court,  obtained  a  judgmen*-  >ve  uj// not  con- 

such,  for  Si, 040  00,  with  ■  s^^ttiug  aside  the 

18G0,  and  $11  25  for  V 
378  25  with  interest  f 
thaty?./rt5.  were  iss' 

t  here  had  been  a  r  .  .le  decisions  of  the  Supreme  Court 

The  defendan*         .^  from  the  bench ;  the  opioions^J^ 
were  void  beer      ^sequcntly  written  out  by  the  ^'^^^^^  , 
nation  betw     ^lons  respectively,  ami  were  thus  p^i"  ^' 
died,  his  a  \,er.     In  that  year  the  General  Assembly  cnacie^i 
adirtinie^., /ccision  shall  be  delivered  ore  tenus;  buttne^a 
the  bo  .announced  by  a  written  synopsis  of  the  points occi  ^  i 
whk;^),all  be  delivered  during  the  term  at  which  the  J^' 

;,ras  made.     And  no  decision  shall  be  published  in 
^  '^trts  until  the  said  decision  shall  have  been  revisCii  P) 
J^,/i  of  the  Judges  presiding  in  the  case."     Acts  of  W 
^gcs  4()-7,  Irwin's  He  vised  Code,  section  4210. 

Under  this  act  the  written  synops(.*s  were  read  from  tw 
betich  and  generally  constituted  the  head-notes  to  the«<pia' 
ions  which  were  prepared  I)y  the  individual  Judge  as  Ufe* 
When  the  o[)ini()ns  had  been  recorded  and   delivoivd  to  il»* 
Reporter,  he  took  it  for  granted  that  the  law  as  to  revision 
had  been  complied  with,  though  the  revision  was  selJora,  U 
ever,  made. 

At  June  Term,  1870,  the  Chief  Justice  announee^l  that  in 
futur<?so  far  lu*  practicable  the  syuoi)ses  and  the  opinions  wouU 
1)0  written  and  read  from  tiie  bench,  after  they  had  ban  re- 
vised by  the  full  Court,  and  those  siiould  be  pul)li.'?luMlbyihe 
Re[)orter  as  "  />//  the  Omrf,''  etc.  Tlu>se  o})inions  not  Inirun 
in  thos(»  words  were  written  after  the  Court  adjournal  as 
herotufnre  was  practiced. 
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Mntiffin  error,  vs.  F.  B.  MoBRis  d  al,f 
r,  defendauts  in  error. 

t,  upon  its  face,  is  a  question  of  law  for 

^C^  ^  submitted  to  a  jury. 

\  ^  ii  that  an  award  of  arbitrators  was 

oitrators,  the  general  merits  of  the  con* 

a  it  falls  upon  the  party  attacking  the  award 

iisiake^  and  it  is  not  enough  to  show  that  the 

.d  against  the  award,  and  from  thence  infer  a  mis- 

t  pending,  and  one  of  the  parties  dies,  and  the  con- 
tted  to  arbitration,  between  the  survivor  and  the  rep» 
e  deceased,  and  there  is  an  issue  formed  in  the  Supe- 
-  the  Statute  to  prevent  the  award  from  being  made  the 
Court,  the  surviving  party  is  not  a  competent  witness 

Party  as  a  witness.     Before  Judge  Harrell. 
'ior  Court.     November  Term,  1870. 

of  June  1859,  Jacob  L.  Cobb  and  James 
partners  as  negro-traders.  On  the  22d  of 
business  was  continued  by  new  articles  of 
1  July  1864,  Morris  filed  a  bill  against  Cobb, 
revy  and  an  account  and  settlement  of  said 
f  a  mercantile  partnership  arising  in  1862, 
laviug  bought  goods  on  joint  account  with 
ished  under  said  articles  of  22d  June,  1860. 
}iver  took  charge  of  the  goods.  Cobb  an- 
;  indebtedness.  James  Morris  died,  and 
and  Franklin  Morris  became  his  executors, 
Br,  1865,  were  made  complainants  in  his  stead. 
6,  they  amended  the  bill,  and  on  the  27th  of 
said  executors  and  Cobb,  submitted  to  arbi- 
itions  involved  in  the  bill  and  answer/'  that 
ud  finally  disposed  of  and  settled,^'  that  thus 
the  hands  of  the  Receiver  should  be  disposed 
illy  and  "all  questions  arising  as  to  the  rights 
*  the  parties  for  property,  which  by  any  means, 
1  received  by  either  from  said  Receiver,  should 
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be  fully  and  finally  adjudicated.  J.  A.  R.  Hanks,  on  the 
part  of  complainants,  W.  K.  Moore  on  the  part  of  drfeod- 
ant,  and  E.  S.  Barclay  or  C.  D.  McCutchen,  selected  as  third 
arbitrator,  were  to  make  such  award.  They  were  to  be  ooi- 
trolled  by  the  Arbitration  Act  of  1856,  as  aineuded  and  pab- 
lished  in  the  new  Code  of  Georgia. 

In  November,  1866,  said  arbitrators  sat  for  the  hearing 
of  said  matters,  and  heard  the  evidence  pro  and  con.  Be&R 
them,  Cobb  testified  as  a  witness  in  his  own  behalf  and  hisio- 
swer  was  treated  as  evidence  for  him. 

The  award  was  that  Cobb  should  pay  complainants  fliiSfi- 
55,  that  a  Receiver  to  be  apiK)inted  by  the  Superior  Ooort 
should  take  the  goods  and  assets  from  the  old  Beoeiver 
(against  whom  both  parties  alledged  that  he  had  wasted  thdr 
goods,)  convert  the  same  into  cash,  and  pay  the  expenses  of 
this  litigation  first,  and  then  the  firm  debts  pro  rata,  thtt 
neither  Cobb  nor  Morris'  estate  should  ever  after  aocountfir 
what  either  had  taken  from  the  old  Receiver,  and  thataeff- 
tain  draft  of  $30,000  00  belonged  to  said  estate  exclusively. 
They  added  that  thus  they  had  disposed  of  ali  matters  nb- 
mitted,  except  a  claim  of  Cobb  on  one  Rowciw  for  about 
$1,000  00 ;  as  to  that  they  said  in  the  award  :  '^J^ot  being 
able  to  decide  from  the  evidence  submitted  whether  the 
executors  of  Morris  shall  account  for  said  claim  or  not,  iti> 
therefore  not  considered  or  embraced  in  this  award." 

This  award  was  entered  upon  the  minutes  of  the  Saperior 
Court  of  said  county  at  November  Term,  1866.  Thereopoa 
Cobb's  counsel  filed  exceptions  to  said  award,  to  preventite 
becoming  the  judgment  of  the  Court.  These  consisted  of  a 
general  averment  that  the  partnership  made  no  money,  and 
of  seventeen  different  allegations  of  facts  shown  on  the  trial 
before  the  arbitrators,  with  an  averment  that  the  arbitratois 
"  by  mistake,'*  did  not  give  proper  weight  to  said  facts,  and 
further,  that  the  award  was  illegal  because  "  by  mistake 
the  arbitrators  did  not  settle  the  question  as  to  the  said  dain 
of  Cobb  on  one  Rower.  Complainant's  solicitors  joined  issai 
upon  said  suggestions,  and  the  cause  was  submitted  toa  juxr. 

Cobb's  counsel  read  the  answers  of  a  witness  to  show  that 
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in  Majy  1864,  James  Morris  accounted  with  Cobb, and  fell  in 
bis  debt  $32,000  00  or  $38,000  00,  besides  certain  promissory 
notes  amounting  to  $2,027  00  and  two  receipts,  one  for 
$10,000  00  and  the  other  for  $1,000  00.  He  examined  the 
said  Receiver,  and  showed  by  him  the  disposition  of  certain 
of  said  partnership  property  which  had  come  to  his  hands  as 
Receiver.  Certain  promissory  notes  and  receipts  showing 
indebtedness  of  James  Morris  to  Cobb  were  read  to  the  jury. 
Oobb  was  then  efiered  as  a  witness  in  his  own  behalf.  Coun- 
sel for  defendant  in  error  said  in  argument  here,  that  he  was 
offered  as  a  witness  not  of  what  occurred  before  the  arbitra- 
tors but  of  indebtedness  of  James  Morris  to  himself.  Cobb's 
oonnsel  said  he  was  offered  to  prove  that  the  arbitrators  had 
made  mistakes  of  facts  in  said  matter.  The  record  is  silent  on 
fchis  point.  Complainant's  counsel  objected  to  Cobb  as  a 
witness  because  James  Morris  was  dead,  and  the  Court  re- 
fbaed  to  allow  him  to  testify.  Without  more,  counsel  for 
Oobb  closed.     Complainant's  counsel  offered  no  evidence. 

The  verdict  was  in  favor  of  the  award.  Thereupon  Cobb's 
counsel  moved  for  a  new  trial  upon  the  grounds  that  the 
Oourt  erred,  in  refusing  to  allow  Cobb  to  testify  in  his  own 
behalf,  and  beeause  the  verdict  was  contrary  to  law,  and 
strongly  and  decidedly  against  the  weight  of  the  evidence. 
The  Court  refused  a  new  trial,  and  that  is  assigned  as  error 
on  said  grounds. 

R.  S.  WoRRiLL,  J.  L.  WiMBERLY,  for  plaintiff  in  error. 
H.  Fielder,  for  defendants. 

McCay,  J. 

This  was  a  motion  for  a  new  trial  on  the  ground  that  the 
jary  found  contrary  to  the  testimony,  and  because  the  Judge 
erred  in  holding  Cobb  an  incompetent  witness  in  his  own  be- 
half. 

The  sole  issue  before  the  jury  was  whether  the  arbitrators 
had  made  certain  specified  mistakes,  in  making  up  their 
award.    One  of  the  mistakes  alledged  was  that  the  arbitra- 
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tors  had  failed  to  pass  upon  one  of  the  matters  submitted,  as 
appears  by  the  award  upon  its  face ;  this  was  done  delibe^ 
ately,  there  was  no  mistake  about  it.  They  expressly  ety 
they  do  not  pass  upon  it.  The  parties  to  the  submission  an 
left  as  to  this  item  as  they  were.  Were  the  question  made 
to  the  Court  as  a  ground  of  objection  to  the  award,  we  an 
not  prepared  to  say  it  would  not  be  a  good  objection.  Bat 
the  error  complained  of  is,  that  the  jury  found  contraiy  to 
the  evidence,  because  they  did  not  find  the  issue  of  mistah^ 
or  no  mistake  in  favor  of  the  plaintiff  in  error.  There  wn 
no  evidence  on  this  point  before  the  jury. 

This  case  seems  to  have  been  brought  here  on  a  mistabo 
conception  of  the  character  of  the  proceeding  provided  ftr 
under  the  4184th,  and  4185th  section  of  the  Code.  Itii 
contended  that  the  trial  before  the  jury  is  a  new  appeal  6m 
the  judgment  of  the  arbitrators,  and  that  the  whole  cast  iiii 
be  gone  into  de  novo,  as  in  the  case  of  an  appeal  from  a  petit 
to  a  special  jury.  We  do  not  so  understand  the  law.  Tak- 
ing the  two  sections  together,  it  is  clear,  that  to  prevent  tb 
award  becoming  the  judgment  of  the  Court,  the  party  object* 
ing  must  set  up  that  the  award  was  the  result  of  ''aoddeat; 
mistake,  or  fraud,  or  some  one  or  all  of  the  arbitrator!  or 
parties." 

How  is  this  to  be  done  ?  We  held  in  the  case  of  Sdkaf^ 
&  Co.y  V8,  Baker  &  CarsweU,  38  Geo.,  135,  and  in  the  caw  rf 
Bromn  &  Sharp,  vs.  Loyless,  at  the  last  term  of  this  Ooor^ 
that  there  must  be  distinct  specifications,  setting  forth  tki 
fraud,  accident  or  mistake.  Issuable  facts  must  be  statei 
not  surmises  and  inferences.  Issue  is  to  be  joined  on  Atf( 
specifi^coiions ;  these  issues  are  to  be  submitted  to  a  \(aj,vi 
they  are  to  find  for  or  against  the  award  on  these  specificatuii^ 

In  this  case,  there  was  no  attempt  to  prove  any  specifa 
mistake.  The  effort  seems  to  have  been  to  detail  to  the  jof 
the  whole  evidence,  or  rather  to  go  into  the  investigation  di 
novo,  with  the  idea  that  the  case  was  so  strong  against  te 
award,  as  to  justify  the  inference  of  mistake  in  thearbitit^; 
tors.  We  do  not  think  mistake  can  be  shown  in  tilts  «if  : 
At  least,  it  leaves  the  question  of  mistake  wholly  to  infereo* 
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lo  not  say  that  when  an  award  is  shockingly  contrary  to  the 
nee,  it  may  not  be  attacked.  We  incline  to  think  that 
r  a  subsequent  clauses  to  the  one  which  we  have  quoted, 
it:  that  which  use  the  words  ''otherwise  illegal/')  this 
be  done.  If  there  was  a  specification  that  the  award 
x>ntrary  to  the  evidence,  and  so  much  so  as  to  shock  the 
1  sense,  and  the  whole  evidence  were  set  forth,  it  might 
»  a  case  of  illegality. 

It  there  was  here,  no  such  undertaking,  the  specification 
trth  certain  definite  mistakes  committed  by  the  arbitra- 
and  did  not  pretend  to  set  forth  all  the  evidence,  nor 
liis  attempted  by  the  proof. 

>w  could  the  jury  find  that  the  award  was  contrary  to 
vidence,  so  as  to  shock  the  moral  sense,  unless  it  affirm- 
ly  appeared  that  the  whole  of  the  evidence  was  before 

9 

• 

\  to  the  point  made  on  the  competency  of  Mr.  Cobb  as  a 
sss:  in  the  first  place,  it  does  not  appear  in  the  bill  of 
)tions,  that  any  such  ruling  was  made  by  the  Judge, 
king  is  said  about  it  in  the  history  of  the  trial,  or  in  the 
'  of  the  testimony  embodied  in  the  bill  of  exceptions. 
le  rule  nisi  for  a  new  trial  it  is  stated ;  but  the  Judge 
ruled  that  generally,  and  it  may  be  that  he  refused  the 
on  this  point,  because  no  such  error  was  committed.  We 
ot  know ;  the  Judge  has  not  in  any  part  of  the  bill  of 
itions  certified  that  he  made  any  such  ruling ;  all  he 
is  that  a  motion  was  made  to  set  aside  the  verdict  on 
ground  among  others,  and  he  overruled  the  motion.  He 
have  done  that  because  the  facts  were  not  as  set  forth  in 
nle  nisi. 

it  why  is  not  Cobb  here  strictly  within  the  exception  to 
ol  of  1866  ?  The  suit  was  brought  by  Morris — the  dis- 
was  as  to  matters  that  had  occurred  between  them. 
30  was  dead.  In  such  a  case  the  Statute  says,  the  other 
r  18  not  a  competent  witness  in  his  own  behalf.  The 
to  says,  issues  of  this  sort  are  to  be  tried  "  under  the 
mleB  and  regulations  as  are  prescribed  for  the  trial  of 
lb.''    That  it  is  a  matter  growing  out  of  an  arbitrationi 
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cannot,  as  it  seems  to  us,  change  the  rule  An  arbitration  is 
not  done  in  a  corner.  The  issue  here  was  only  as  to  whit 
occurred  before  them;  Cobb  could  have  no  special  knowledge 
on  the  subject.  The  arbitrators,  anybody,  who  knew  what 
transpired,  might  prove  what  Cobb  swore;  anybody  who 
heard  him,  because  the  issue  now  on  trial  was  not  what  was 
th*».  truth,  but  what  was  sworn  to  before  the  arbitrators. 

It  was  admitted  in  the  argument  that  Cobb  was  not  in- 
troduced to  prove  what  occurred  before  the  arbitrators,  bat 
to  show  by  his  books  and  his  statements  what  was  the  troth 
in  the  controversy.  As  we  have  said,  this  was  not  the  issoi^ 
and  it  was  proper  to  exchide  him  for  this  reason. 

We  think  the  jury  did  rightly  in  finding  for  the  award, if 
for  no  other  reason,  for  the  patent  one  that  there  was  no  proof 
of  mistake ;  but  also  because  they  had  no  right  to  infer sdj- 
thing  upon  the  subject,  uiiMI  it  was  made  alBrmatively  to  ap- 
pear that  all  the  evidence,  heard  by  the  arbitrators,  had  bea 
adduced  to  the  jury. 

Judgment  affirmed. 


James  M.  Shivers,  executor,  plaintiff  in  error,  vs.  AiuH 
STEAD  Goar,  et  al,,  defendants  in  error. 

Where  there  was  a  legacy  in  a  will  ''  to  revert  to  the  testator's estiteiM 
then  over  to  his  daughter/'  in  case  the  legatees  should  sue  toeoapd 
an  account  for  the  testator's  acts  as  the  guardian  of  the  legatees^iN 
the  legatees  accepted  the  legacy  and  enjoyed  it  for  six  years,  aod  tlMM 
was  no  fraud  or  mistake  proven : 

Jleld,  That  the  legatees  are  estopped  from  suing  to  compel  theaceou^ 

Construction  of  Wills.     Estoppel.     Before  Judge  Ha*- 
RELL.     Webster  Superior  Court.     March  Term,  1870. 

The  Ordinary  of  Stewart  county  sued,  (for  the  useof  Afli*4 
stead  Goar  and  Abner  F.  Goar,)  James  L.  Shiver?,  as  the< 
ecutor  of   Pharis  Goar,  deceased,  upon   a  bond  giveo 
Pharis  Goar,  as  the  guardian  of  said  Armstead  and  Abotf '«j 
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ind  their  sister.  Several  defenses  were  filed.  The  only  one 
important  here,  is  that  there  could  be  no  recovery  for  said 
inees  because  they  had  accepted  a  certain  legacy  under  the 
nrill  of  Pharis  Goar,  deceased,  upon  certain  terms  therein 
Itated  and  were  thereby  estopped  to  roake  any  claim  against 
bJ0  estate,  etc.  This  will  more  fully  appear  by  reference  to 
the  evidence. 

Plaintiff's  counsel  read  in  -evidence  the  returns  of  Pharis 
Soar  as  administrator  of  one  Levin  Goar,  by  which  it  ap- 
peared that  Pharis  Goar  had  received  certain  money  and  pro- 
perty for  said  wards  and  had  charged  them  with  property 
lelivered,  board,  etc.,  about  balancing  the  accounts.  These 
returns  embraced  1843,  1846  and  intermediate  years.  Plain- 
biflfs  also  proved  the  value  of  said  usees'  property  for  hire 
irhile  Pharis  Goar  had  it  iu  hand  as  their  guardian  and  of- 
fered evidence  to  show  that  they  had  worked  for  Pharis  Goar, 
md  sought  thus  to  balance  the  charge  for  their  board. 

The  defendant  introduced  the  will  of  Pharis  Goar,  exe- 
nited  in  1857,  by  which  he  gave  almost  all  of  his  property  to 
bis  daughter,  gave  a  portion  to  his  wife,  and  then  by  the  6th 
(md  7th  items  devised  as  follows : 

"6th.  I  give  and  bequeath  to  my  grandsons,  Armstead 
(Soar  and  Abner  Goar,  the  following  lands,  to  wit:  All  oF 
lot  number  50,  in  the  19th  district  of  said  county,  which  I 
have  not  heretofore  deeded  to  William  C.  Daniel  and  James 
BL  Shivers,  and  all  that  part  of  number  51  in  said  county 
uid  district,  which  lies  south  of  the  path  leading  from  the 
house  occupied  by  my  said  grandsons  to  the  spring  and  north 
east  of  the  road  leading  from  their  house  to  Wm.  C.  Daniels, 
together  with  two  acres  round  the  house,  west  of  the  road. 

7th,  The  lands  heretofore  betjueathed  to  my  grandsons 
Armstead  and  Abner,  is  to  revert  to  my  estate  and  become 
the  property  of  my  daughter  Willison  G.  Goar,  if  the  said 
Abner  and  Armstead  Goar,  or  either  of  them,  shall  attempt 
fco  break  this  my  will  or  to  interfere  in  any  way  therewith, 
or  shall  sue  my  estate  for  or  on  account  of  my  having  been 
guardian  for  them."  The  balance  of  his  will  was  the  ap- 
pointment of  his  executors  and  a  guardian  for  said  daughter. 
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It  was  shown  that  in  1858,  Armstead  Goar,  took  posses- 
sion of  said  land;  that  in  1859,  he  worked  it  and  other  land 
with  Pharis  Goar's  slaves ;  that  Pharis  died  in  Febrnary, 
1 870,  and  that  about  that  time,  both  of  said  grandsons  took  pos- 
session of  said  lands  and  have  ever  since  had  posBeasion  of 
them ;  he,  Pharis  Goar,  said,  in  1858,  that  he  had  given  or 
would  give  said  land  to  said  grandsons,  and  it  was  shown  that 
this  land  was  worth  $4  00  or  $6  00  per  acre.    Defendant 
testified  that  he  was  unwilling  to  become  executor  of  said 
Pharis  Goar's  will ;  that  Armstead^  being  of  age,  promised 
to  stand  by  the  will,  and  not  sue  the  estate,  if  defendaat 
would  become  executor,  and  that  in  1863,  afler  Abner  cans 
of  age,  he  promised  to  give  him  a  receipt  in  full  for  all daioi 
against  Pharis  Goar,  as  his  guardian.     There  was  other  evh 
dence,  but  as  it  related  to  points  not  noticed  by  this  Coort^  it 
is  immaterial  here. 

The  Court  charged  the  jury,  that  said  plaintifis  were  aol 
concluded  by  said  items  in  said  will,  from  suing  theexeco- 
tor  of  Pharis  Goar,  their  guardian,  although  they  wenl 
into  possession  of  the  lands  bequeathed  to  them  by  said  will, 
and  had  ever  since  remained  in  possession  of  it;  that  bf 
bringing  this  suit,  plaintiffs  only  forfeited  their  said  legacft 
and  the  same  became  the  estate  of  said  daughter,  mentioned  ia 
said  7th  item  of  the  will,  etc.  The  jury  /ound  ibrplaintift 
$1,021  36  and  costs. 

Defendant's  counsel  moved  for  a  new  trial  upon  thegpoond^ 
that  the  Court  erred  in  said  charge ;  that  said  verdict  wtf 
contrary  to  the  law  and  evidence,   and  other  gronnds  net 
passed  upon  by  this  Court.     The  Court  refused  a  new 
and  that  is  assigned  as  error. 

J.  L.  WiMBERLY  and  S.  H.  Hawkins,  by  the  Eeportef^ 
for  plaintiff  in  error,  cited  Irwin's  Code,  section  2273;  MiD*^ 
et  al.y  V8.  Cotton  et  aL,  5th  Gra.,  R,,  3545. 

C.  B.  WooTTEN,  Hawkins  &  Burke,  for  defendants, 
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McCay,  J. 

We  are  clear  that  there  ought  to  be  a  new  trial  in  this  case, 
he  legacy  to  these  young  men,  was  given  to  them  distinctly 
pen  condition  that  they  would  not  press  their  claims  against 
le  testator's  estate,  for  his  acts  as  their  guardian.  After  his 
wth  they  accepted  the  legacy,  took  possession  of  it,  and 
ive  had  it  now  nearly  ten  years.  We  hold  that  they  are 
itopped.  It  would  be  gross  injustice  to  permit  them  to  en- 
j  the  legacy  ten  years,  and,  after  perhaps  wearing  out  the 
md,  or  finding  it  depreciated,  to  set  up  tlieir  claims,  with 
xmmalated  interest  and  repudiate  their  own  act  of  1860. 
Fhen  they  accepted  the  legacy,  that  closed  their  mouths. 
Iiere  is  no  pretense,  that  they  acted  under  a  mistake  or  that 
ley  were  misled.  It  is  a  plain  open  case  of  taking  a  legacy 
pon  condition  that  they  would  give  up  their  claims,  enjoying 
te  I^acy  eight  or  ten  years,  and  then  repudiating  their  own 

Dt. 

But  admitting  this  was  a  condition  subsequent,  that  these 
■JB  always  were  to  have  the  right  when  they  pleased  to 
iiow  up  the  legacy  and  sue,  are  they  not  to  account  for  the 
kDtB  and  profits  of  the  land  ? 

;  ^hose  rents  belong  to  the  estate,  it  is  the  executor's  duty 
V  eollect  them,  and  he  has  a  right  to  set  them  off  against 
^  claim.  It  is  always  the  duty  of  the  executor,  to  deliver 
the  estate  tolhe  legatees.  If  this  land  belongs,  under 
will|  to  the  testator's  daughter,  it  is  the  executor's  duty 
:e  care  of  it,  rent  it,  until  he  can  deliver  it  to  her.  The 
[hi  to  collect  the  rents  is  in  him  as  executor.  Much  more 
lis  offset  good  in  this  case,  because  except  these  boys, 
flanghter  is  the  sole  legatee;  the  gifl  to  the  wife  is  a  mere 
on  the  property  in  her.  Besides,  we  are  satisfied  that 
the  evidence  as  it  appears  in  the  record,  the  verdict 
to  have  been  for  the  defendant. 

board  of  these  boys  was  under  the  proof,  always 

more  than  the  negro  hire ;  their  brother-in-law  fixes 

'60  00  per  year.     There  was  not  any  year,  under  the  evi- 

TOL.XL.— 44. 
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dence^  that  the  negro  hire  was  this  mach,  nor  was  there  u? 
evidence  that  either  of  the  boys  worked  for  the  testator. 

We  put  our  judgment  mainly,  however,  upon  the  groaal 
that  the  legatees  are  estopped,  by  accepting  and  enjoying  tbii 
legacy,  from  now  bringing  suit. 

Judgment  reversed. 


W.  U.  Blaneenship  el  al.y  plaintiffs  in   error,  t».  Thi 

State,  defendant  in  error. 

A  proceeding  against  a  road  commissioner  under  section  701  of  tk 
Revised  Code  is  not  technically  a  criminal  proceeding  but  a  proMed* 
ing  against  a  public  agent  for  neglect  of  duty.  And  the  preeentMit 
of  the  grand  jury,  mentioned  in  said  section,  need  not  be  in  tbeftn 
required  in  a  presentment  of  a  person  for  a  violation  of  the  cawkd 
law  of  the  State.  In  such  case  the  road  commissioner  is  not  sntitM 
to  demand  a  trial  by  jury. 

Road  Commissioners.  Jury  Trial.  Presentment  I^ 
tice.  Before  Judge  Harrell.  Webster  Superior  Court 
March  Term,  1869. 

In  the  general  presentments  of  the  grand  jury,  of  wii 
county,  at  September  term,  1869,  there  was  the  'foUoviog: 
''In  reference  Uo  roads,  we  deem  it  necessary  to  retain  thi 
commissioners  of  roads  throughout  the  county  for  neglect  rf 
duty.^'  Thereupon,  the  Court  ordered  the  Clerk  to  cause '^nk 
nisi  to  be  served  on  each  of  the  road  commissioners"  of  tS 
county,  requiring  them  to  show  cause,  at  the  next  term  d 
said  Court,  ''why  they  should  not  be  fined,  for  a  fiulmtl^ 
discharge  their  duties  as  such  commissioners."  TheClok 
issued  the  rule  nisi  as  ordered.  It  was,  on  its  &ce,  addreoi' 
to  each  and  every  of  the  road  commissioners  of  said  ooi^ 
ty,  by  their  several  names,  and  each  was  served  with  toof! 
of  it.  Blankenship  and  others  appeared,  at  March  Ta 
1870,  filed  their  written  answei:  to  said  rule,  stating  flofl* 
of  the  reasons  why  the  roads  were  not  in  better  coodit>iii 
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averriDg  that  they  had  performed  all  their  duties  as  such 
miaeioners,  to  the  best  of  their  ability.  The  solicitor  gen- 
joined  issue  upon  said  answer,  and  the  parties  were  ready 
trial.  Defendants  demanded  a  trial  by  jury,  but  the 
rt  refused  to  allow  a  jury  trial.  Their  counsel  then 
red  to  discharge  them,  because  there  was  no  such  pre- 
ment  of  a  grand  jury  against  them,  as  was  required  by 
.  The  Court  overruled  the  motion  and  ordered  the  trial 
proceed  before  him.  Evidence  was  introduced  pro  and  con. 
\  Judge  occasionally  asked  a  witness  for  the  State,  aques- 
L  touching  said  case.  It  was  shown  that  some  of  the 
Is  had  been  inspected  by  the  commissioners,  that  some  of 
n  were  in  very  bad  condition,  that  they  had  fined  over- 
B  for  fiftilnre  to  perform  their  duties,  and  remitted  these 
■  upon  hearing  the  excuses  of  the  overseers  and  being 
sfied  these  excuses  were  good.  The  defendants  were  ex- 
ned  as  witnesses  in  their  own  behalf  While  they  testi- 
generally  as  to  performing  their  duties,  they  admitted 
b  8ome  roads  were  out  of  order,  but  said  that  they  could 
be  repaired  without  great  labor.  They  did  not  show  that 
f  had  compelled  the  hands  to  work  as  many  days  as  re- 
red  by  law. 

The  Judge  fined  each  of  them  $50  00,  and  ordered  exe- 
km  to  issue  for  that  sum  against  each  of  them.  Their 
«k1  sued  out  a  writ  of  error,  and  say  that  the  Judge 
id  in  refusing  them  a  jury  trial,  in  holding  that  said  pre- 
Iment  was  a  sufficient  foundation  for  his  order  and  said 
ieedings,  in  himself  questioning  the  State's  witnesses,  in 
png  the  commissioners  liable,  because  the  hands  had  not 

as  many  days  as  required  by  law  and  in  inflicting  a 

ler  said  facts. 

cases  were  tried  separately  below,  and  come  here 

dy,  but  were  here  consolidated  and  argued  together, 
being  the  same  in  each.) 

iWKlffS  &  BuBKE,  C.  B.  WooTEN,  for  plaintiffs  in  error. 

rWiSE  Parker,  Solicitor  General,  and  The  Reporter, 
State. 
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By  the  Court — Brown,  C.  J.,  delivering  the  opinion. 

Section  701  of  the  Revised  Code  of  this  State  enacts,  that: 
"  whenever  the  grand  jury  of  any  county  in  this  State,  shiD 
present  any  road  commissioners  for  neglect  of  duty  genenlly, 
or  in  any  particular,  it  shall  thereupon  be  the  duty  of  tbe 
Clerk  of  the  Court  to  issue  a  summons  in  writing,  directed 
to  such  commissioners,  commanding  them  to  be  and  appeirift 
the  next  Superior  Court  in  which  the  presentment  is  md^ 
to  answer  the  accusation  of  the  grand  jury,  which  said  mni- 
mons  shall  be  served  by  the  sheriff,  upon  theoommissiooos; 
at  least  twenty  days  before  the  Court  to  which  the  sameisn- 
turnable;  and  if  upon  the  investigation  of  the  case,  it  siull 
appear  that  the  accusation  is  made  out  by  the  proof,  the  Jodgi 
shall  thereupon,  impose  upon  such  commissioners,  a  fioe  of 
not  less  than  fifty,  nor  more  than  two  hundred  dollars."  Bf 
section  638,  of  the  old  Code  substantially  the  same  povcr 
over  the  commissionero,  were  conferred  upon  the  InAnor 
Court:  ''When  any  person  shall  file  his  affidavit  in  wridflg 
in  the  Clerk's  office  of  the  Inferior  Court,  that  any  oommii- 
sioner  or  set  of  commissioners,  have  neglected  their  dutf 
generally  or  in  any  particular ;  or  when  the  grand  jury  nuka 
presentment  of  the  same,  or  of  the  bad  condition  of  any  put 
of  the  public  roads." 

The  section  first  quoted  from  the  Revised  Code,  gives  tb 
Superior  Court  the  same  power  over  the  commi8Biooat% 
which  was  formely  vested  in  the  Inferior  Court,  with  tiiii 
diffisrence,  that  the  Inferior  Court  might  act  upon  the  writta 
affidavit  of  any  person  filed  in  the  Clerk's  office,  that  tiio 
commissioners  had  neglected  their  duty  generally,  or  ia  ib/ 
particular;  or  when  the  grand  jury  made  presentment (d itn^ 
same,  or  of  the  bad  condition  of  any  part  of  thepablioroidi^ 
while  the  Superior  Court  can  act  only  upon  the  preteidmai 
of  the  grand  jury.  Now  it  is  contended  that  this  prooeedi^f 
can  not  be  sustained  because  the  presentment  ^vas  not  snfr 
ciently  technical,  or  was  not  in  the  form  prescribed  fortprt" 
sentment,  by  the  Statute. 

It  will,  we  think,  be  apparent^  by  a  careful  invcsUgatwo 
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abject,  that  this  is  not  a  criminal  proceeding.  The 
ioner  when  fined,  is  not  a  private  individual  pun- 
*  a  crime,  but  a  public  agent,  punished  for  the  n^Iect 
lie  duty.  If  it  is  necessary  that  there  be  a  technical 
lent  of  the  grand  jury  in  this  proceeding,  such  as  is 

to  put  a  criminal  on  trial,  it  was  equally  necessary 
le  Inferior  Court  acted  upon  the  presentment  of  the 
try,  that  it  have  the  same  technical  accuracy.  In 
3  the  action  is  predicated  upon  the  presentment.  But 
irdly  be  contended  that  the  presentment  upon  which 
rior  Court  could  act,  must  have  set  forth  the  offence 
thel^al  averments  and  charges  contained  in  a  bill 
rment.  In  each  case  the  Statute  only  requires  a  pre- 
I;  for  neglect  of  duty  geTierally,  or  in  any  particular, 
it  the  legislature  had  in  view  the  attention  usually 

the  condition  of  the  roads  by  the  grand  juries  in  their 
presentments,  as  in  this  case. 

!t  us  look  at  the  subsequent  proceedings.  If  there 
a  technical  presentment  of  the  grand  jury  to  author- 
(uperior  Court  to  act,  as  in  a  criminal  case,  the  sub- 
proceedings  should  also  follow  the  usual  course  of 
ngs  in  criminal  cases.  After  the  presentment,  a 
arrant  should  issue  against  the  defaulting  commis- 
0  arrest  and  bring  him  into  Court;  and  he  should 
Euid  tried,  as  in  other  criminal  cases.  Instead  of  this 
IBS  is  issued  by  the  Clerk,  and  served  upon  the  com- 
r  by  the  Sheriff,  and  if  the  commissioner  fails  or  re- 
appear, the  next  section,  702  of  the  Code,  provides, 
the  Court  shall  compel  his  attendance  by  arrest,  but 
Court  may  proceed  against  him  ex  parte.  And  by 
03,  it  is  provided,  that  the  Clerk  issue  execution  for 
Imposed,  which  is  to  take  lien  upon  the  property  of 
idant,  as  in  case  of  defaulting  road  workers.  This 
try  clearly  that  it  is  not  a  criminal  proceeding.  And 
:  a  technical  presentment  of  the  grand  jury  is  not  re^ 
iQt  that  the  general  presentment  in  this  case  was  suf- 

ndk  that  the  commissioners  were  not  presented  each 
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by  name,  is  not  a  sufficient  cause  to  quash  the  prooeedings. 
All  the  commissioners  in  the  county  were  presented.  Tbe 
public  records  showed  who  they  were.  And  the  sumaxHis 
was  issued  by  the  Clerk  to  each  one  by  name.  Under  this 
summons  they  appeared,  and  made  their  defence.  Thecuae 
shown  by  them  was  adjudged  by  the  Court  to  be  insoffideot 
and  we  concur  in  that  judgment. 

To  the  commissioners  is  given  plenary  power,  to  have  the 
public  roads  put  in  good  condition.  Judged  by  their  on 
showing  they  had  not  exercised  that  power,  and  the  Jodgi 
simply  discharged  a  plain  duty  when  he  imposed  thepeoaltf 
prescribed  by  law.  The  public  highways  have  been  neglected 
in  almost  all  parts  of  the  State.  And  it  is  time  for  thegnsi 
juries  to  take  hold  of  this  matter  vigorously ;  and  it  ib  the 
duty  of  the  Judges  of  the  Superior  Courts  to  sustain  ibm, 
by  imposing  such  penalties  for  neglect,  as  will  compel  cob- 
missioners  to  do  their  duty.  So  far  as  it  lies  in  our  power, 
we  shall  sustain  the  Judges  in  the  fearless  and  fiuthful  di^ 
charge  of  this  plain  duty  on  their  part. 

We  need  only  add  that  in  our  judgment,  the  objection  thit 
the  Judge  heard  the  case  without  a  jury,  is  not  well  ttketi 
We  know  of  no  case  in  which  a  road  commissioner  chugel 
with  neglect  of  duty,  was  ever  tried  by  a  jury,  in  any  Court 
in  this  State.  Neither  the  Constitution  nor  the  Statute  givtf 
him  the  right  to  demand  a  jury. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Doe,  ex  dem,,  Samuel  Eady  et  oL^  plaintiff  in  error  % 
Roe,  Gosual  ejedory  and  C.  B.  SHrvtrr,  tenant,  defendnt 
in  error. 

The  existence,  genuineness  and  contents  of  a  deed  shown  to  be  M  * 
destroyed,  may  be  proven  by  a  certified  copy  of  the  record  of  itf  i^" 
has  been  properly  and  legally  probated  for  record. 

Ejectment.     Evidence.     Before  Judge  Harrell.    Off 
Superior  Court.     April  Term,  1870. 
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Doe,  on  the  demise  of  Eady,  Thomas  J.  Smith  and  Sarah 
A  Cook,  executrix  of  W.  C.  Cook,  and  others,  brought  eject- 
ment against  Roe,  casiml  gedor,  and  C.  B.  Shivey,  tenant  in 
possession,  for  lot  number  three  hundred  and  sixty-six  in  said 
county.  Plaintiff's  counsel  read  in  evidence  a  grant  of  said 
lot  from  the  State  to  Eady,  dated  15th  January,  1821.  They 
then  produced  an  affidavit  by  said  Smith,  '^that  the  title  deeds 
composing  the  chain  of  title  from  the  owners  and  as  they  are 
recorded  are  not  in  his  possession,  power  or  custody,  that  he 
bas  made  diligent  search  and  enquiry  and  has  been  unable  to 
find  them ;  hence  he  believes  they  are  lost  or  destroyed ;'' 
and  an  affidavit  from  said  Sarah  A.  Cook,  stating,  '^that  the 
deeds  that  appear  on  record  in  the  .Clerk's  office  of  said 
county,  to  lot  of  land  number  three  hundred  and  sixty-six, 
in  the  twenty- sixth  district,  the  lot  for  which  the  said  S.  A. 
Cook,  executrix,  and  Thomas  J.  Smith,  are  suing  C.  B.  Shivey, 
in  an  action  of  ejectment,  are  not  in  her  possession,  and,  as 
she  believes,  are  lost  or  destroyed  and  she  make  this  affidavit 
that  copies  of  the  same  from  the  records  may  be  used  in  said 
ease/' 

Thereupon,  plaintiff's  attorneys  offered  in  evidence  copies 
of  deeds  to  said  lot,  duly  certified  from  the  records,  from 
ISady  to  Thomas  Broddus,  from  Broddus  to  David  Merri- 
wether  and  others,  a  deed  from  them,  the  heirs  of  Broddus, 
to  said  Smith,  and  from  Smith  to  said  Cook.  (Said  last  deed 
purported  to  convey  but  a  half  interest  in  said  land.)  De- 
fimdant's  counsel  objected  to  these  copies  and  they  were  re- 
jected, upon  the  ground,  (as  was  said  in  argument,)  that  there 
was  no  proof  that  such  original  deeds  had  ever  existed. 
Plaintiffs  closed. 

Defendant's  counsel  examined  plaintiff's  attorneys  who  ad- 
mitted that  they  did  not  represent  Eady,  that  said  Smith  and 

id  Cook  were  their  clients,  and  that  they  had  no  right  to 
for  Eady,  except  that  by  said  copy  deeds  he  appeared  as 
a  warrantor  of  the  title  of  said  land,  in  the  chain  of  title  as 
aforesaid.  And  Shivey  testified  that  he  had  been  in  posses- 
sion of  said  premises  from  1852,  did  not  go  in  under  W.  C. 
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Cooky  or  hold  as  his  tenant,  that  once,  while  in  poesession, 
he  requested  Cook  to  purchase  it  for  him,  stating  to  Cook 
that  if  he  would  get  a  good  title  to  the  land  he  would  give 
him  a  certain  animal  for  it. 

The  Court  charged  the  jury  that  said  Smith  and  Cook 
could  not  recover  in  this  action  on  the  demise  in  the  name  of 
Eady,  unless  they  showed  a  connection  between  their  title  and 
Eady's,  and  that  they  could  not  show  by  parol,  that  Eadf 
was  a  warrantor  on  the  title  held  by  said  plaintifl&.  Tbe 
jury  found  for  the  defendant. 

Plaintiff's  attorneys  say  that  the  Court  erred  in  rgectiog 
said  copy  deeds,  and  in  charging  as  aforesaid. 

H.  Fielder,  for  plaintiffs  in  error,  cit^  17th,  Ga.  Rt 
489  and  29th,  579,  as  to  the  parol  proof. 

Hood  &  Kiddoo,  for  defendant,  cited  as  to  secondaiy  evi- 
dence, 13th  Ga.,  R.,  406 ;  14th,  185 ;  I6th,  368 ;  30th,  391, 
and  as  to  parol  proof,  29th,  Gra.,  572. 

By  the  Court — McCay,  J.,  delivering  the  opinion. 

We  think  the  Court  erred  in  rejecting  the  copy  deeds.  Tb 
affidavits  conformed  strictly  to  the  forty-second  ruleof  Cofflt 
It  is  true,  there  was  nothing  in  the  afiSdavits  affirming^  £- 
rectly,  the  existence  and  genuineness  of  the  originals.  We 
are  of  the  opinion  that  this  was  proven  *^ prima  fade,^  bf 
the  certified  copies  from  the  record.  Why  should  not  tb 
existence  of  a  proper  record,  be  evidence  of  the  existan^ 
and  contents  of  a  lost  original?  To  go  to  record,  a  de« 
must  be  probated,  either  executed,  or  acknowledged  bete*; 
magistrate,  or  proven  by  the  affidavit  of  one  of  the  witnefltfj 

The  very  object  of  the  record  is  to  preserve  a  copy  of 
deed  to  be  used  if  the  original  is  lost  or  destroyed ;  isi 
would  largely  lessen  the  uses  of  a  record,  if  it  were  nc 
ry,  before  it  could  be  used,  to  prove  the  existence  d 
original  by  other  evidence. 

The  witness  who  could  prove  the  original  existed, 
just  as  easily  prove  its  contents.     Indeed,  a  knowledge 
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the  contents,  is  necessary  in  order  to  prove  the  existence  o£  a 
paper.  It  is  not  the  mere  paper  that  must  be  proven,  but 
the  contents  of  it  Unless  there  be  forgery  or  false  swearings 
nothing  but  a  genuine  existing  deed,  can  go  upon  the  record 
properly,  and  the  copy  will  show  upon  its  face,  if  the  require- 
ments of  the  Statute  have  been  complied  with.  We  recog- 
nise fully  the  rule,  that  the  genuineness  and  existence  of  an 
original,  must  be  shown  before  the  contents  of  it  can  be 
shown  by  secondary  evidence.  But  in  our  judgment,  this  is 
done  by  evidence  that  there  is  a  duly  executed  record  of  what 
purported  to  be  an  original,  duly  probated  according  to  law. 

The  cases  referred  to,  13^A  Ga.,515;  14^  Ga.,  185;  16tk 
Ga.,  268,  and  SOth  Ga.,  391 ;  do  not  support  the  position  of 
the  plaintiff  in  error.  In  Jones  vs,  Morgan^  16th  Georgia, 
515,  the  deed  had  not  been  properly  recorded,  it  did  not  pur- 
port to  have  been  delivered,  and  this  Court  put  its  decision 
r^ecting  the  copy,  on  that  ground. 

The  case  in  SOth  Georgia,  3S1,  turned  upon  the  same  prin- 
ciple; the  copy  produced,  showed  a  deed  executed  by  two 
witnesses,  neither  of  them  a  magistrate  and  there  was  no 
probate.  This  want  of  a  proper  probate,  was  the  ground  on 
which  the  Court  put  both  those  cases,  and  so  far  from  being 
against  the  position  we  take,  they  are  authorities  in  favor  of 
it.  Since  both  cases  admit  that  if  the  deed  had  been  properly 
recorded,  the  copies  would  have  been  admissable. 

The  other  cases  referred  to  were  not  copies  of  records,  and 
only  establish,  what  is  without  doubt  the  law,  that  the  exist- 
ence and  genuineness  of  an  original  must  be  proven. 

More  especially  is  tliis  use  of  a  copy  of  the  record  proper 
nnder  our  law.  The  opposite  party,  can  always  force  upon 
the  producer  of  even  an  original  deed,  the  proof  of  its  exe- 
oution,  by  making  the  aifidavit  required  by  section  2670  of 
the  Code.  He  can  thus  do  awav  with  the  effect  of  the  re- 
cord.  He  can  force  the  actual  proof  of  existence  and  genu- 
ineness of  a  lost,  or  destroyed  original,  in  case  like  the  pres- 
ent|  in  the  same  manner.  Until  that  affidavit  is  made,  we 
hold  that  the  existence  and  genuineness  of  the  original  deeds) 
as  well  as  their  contents^  is  proven  by  the  production  of  a 
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copy  from  the  record  of  duly  probated  and  recorded  originals: 
See  Code,  section  2671. 

Upon  the  other  point  we  express  no  opinioni  as  we  think 
a  new  trial  ought  to  be  had,  on  the  first  point. 


D.  F.  Bryan  et  al,^  plaintiflfT  in  error,  vs.  The  Statb,  de- 
fendant in  error. 

In  the  proceeding  against  Road  Commissioners  before  the  Superior  Cotit, 
under  701  section  of  the  Code  (Act  of  1866),  for  neglect  of  datj,  it  ii 
error  in  the  Judge  to  compel  the  defendants  to  answer  under  oitk 
questions,  the  answer  to  which  may  subject  them  to  a  fine,  forfeitue  or 
penalty. 

Constitutional  law.     Witness.     Before  Judge  Habrell 
Randolph  Superior  Court.     May  Term,  1870. 

Bryan,  A.  J.  Moye  and  N.  M.  Weaver,  were  reqaired  ly 
rule  to  appear  before  the  Superior  Court  and  show  cause  whj 
they  should  not  be  fined  for  a  neglect  of  their  duties  as  roid 
commissioners  of  said  county.     They  answered  and  were  at 
issue  with  the  State ;  they  were  tried  jointly.     The  solioltf 
general  proposed  to  examine  said  Bryan  as  a  witness  for  tk 
State.     Defendant's  counsel  contended  that  this  was  a  criou* 
nal  proceeding,  and  that  Bryan  could  not  be  compelled  to 
testify  against  himself.     The  Court  overruled  the  objeciioOf 
Bryan  was  examined,  and  the  State  closed.    Weaver  iw 
Moye  testified  in  behalf  of  defendants.     The  Coart  &» 
each  of  said  parties  $50  00.     Compelling  Bryan  to  testify* 
assigned   as  error.     Other  points  were  made  but  were  vA 
passed  upon  by  this  Court  in  this  case. 

H.  Fielder,  for  plaintiff  in  error. 

A.  Hood,  Lyon,  DeGbaffenbied  &  Irvin,  for 
ants. 
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McCay,  J., 

It  has  been  from  time  immemorial  a  settled  principle  of 
the  common  law,  that  no  one  shall  be  compelled  to  answer 
answer  any  question  as  a  witness,  tending  to  criminate  him- 
self or  to  subject  him  to  a  fine  or  forfeiture,  or  any  crimiual 
charge:  1  Greenleaf  Ev.,  page,  620,  621.  Our  evidence  Act 
of  1866,  Code,  section  3798,  making  all  persons  competent 
and  compellable  to  be  witnesses,  contains  substantially  the 
same  principle.  The  words  used  are :  '^No  person  shall  be 
compellable  to  answer  any  question  tending  to  criminate  him- 
self or  herself." 

It  is  true  this  is  not  exactly  a  criminal  case,  yet,  it  closely 
analogizes  itself  to  such  cases.  The  Court  will,  if  the  jury 
sustain  the  complaint,  fine  the  defendant,  and  the  answer  to 
the  questions  will  be  an  answer  to  a  question  tending  to 
criminate  the  witness.  We  think  therefore  it  was  error  in 
the  Court  to  compel  this  witness  to  answer,  he  objecting. 

Judgment  reverse. 


G.  H.  Brown,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

A  table,  on  which  or  over  which  is  a  hollow  globe,  containing  balls  or 
nambers,  the  drawing  out  of  which  determines  which  of  several  parties 
shall  take  a* 'pot,'' to  which  each  has  contribated,  is  a  gaming  table, 
under  4465th  section  of  the  Code,  and  one  who  keeps  and  presides  at 
the  same,  that  playing  and  betting  for  money  may  done  thereat,  is  guilty 
of  keeping  a  gaming  tsble. 

It  18  not  error  in  the  Court  to  charge  the  jury  as  to  what  constitutes  a  gaming 
table,  and  to  say  to  them,  after  charging  them  that  they  were  the  judges 
of  the  law  and  the  fact,  thi^t  this  did  not  mean  that  they  might  do  as  they 
please,  or  might  disregard  the  charge  of  the  Court. 

Graming.  Keno.  Constitutional  Law.  Jury.  Before 
Judge  Johnson.  Muscogee  Superior  Court.  May  Adjourned 
Term,  1869. 
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The  indictment,  which  was  in  the  usual  form,  charged  said 
Brown  "with  the  offence  of  keeping  a  gaming  table;  for  that 
the  said  G.  H.  Brown,  by  himself,  on  the  seventh  daj  of 
July,  in  the  year  eighteen  hundred  and  sixty-nine,  io  the 
county   aforesaid,  did  keep  and  have  a  certain  Keno  table, 
the  same,  then  and  there,  being  played  with  balls  and  did, 
then  and  there,  preside  and  deal  at  said  Keno  table ;  and  the 
jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say,  that  said 
Keno  table,  so  kept  and  had  by  the  said  G.  H.  Brown,  wm 
then  and  there  kept  and  used  for  the  purpose  of  playing  and 
betting  at  the  same,  contrary,'^  etc.     It  was  demurred  to  gen- 
erally and  the  demurrer  was  overruled. 

The  evidence  on  trial  was  introduced  by  the  State  oolj. 
It  was  as  follows:  Defendant  kept  Keno  at  the  '^ Arbor"  in 
said  county  in  July,  1869.  "Keno"  is  carried  on  by  means  oft 
number  of  balls,  with  numbers  on  them,  Imng  placed  in  an  an- 
like  receptacle  or  globe  swung  in  the  air;  from  this  these  balls 
are  drawn.  Combinations  of  these  corresponding  numbers  are 
placed  upon  boards  usually  kept  in  the  laps  of  parties  who 
choose  one  or  more  of  said  boards.  Checks,  kept  for  the  con- 
venience of  change,  are  paid  for  a  combination  of  uamb^ 
and,  if  this  combination  is  drawn  out,  the  successful  partf 
holding  it  is  entitled  to  and  does  receive  the  "pot"  contain- 
ing all  the  checks  put  in  by  the  parties,  less  fifteen  per  oes^ 
which  is  kept  by  the  owner  of  the  "Keno.*'  "Keno,"  reseffl- 
bles  a  lottery  and  in  some  res[>ects  a  raffle.  Neither  defend* 
ant  nor  any  one  connected  with  the  game  did  any  betting; 
no  money  was  bet  on  the  boards ;  the  money  put  into  ths 
"pot"  is  paid  for  the  combination  numbers,  just  as  in  a  lotteij* 
Defendant  drew  out  the  balls  from  the  globe,  sat  off  to  hint- 
self  and  had  nothing  to  do  with  any  betting ;  he  did  not  bet 
or  wager  anything.  "Keno"  does  not  resemble  Faro  or  R** 
lette,  but  is  in  the  nature  of  a  lottery  and  the  party  drawing 
the  combination  numbers  takes  the  prize.  This  urn  or  glob 
is  swung  in  the  air  on  a  table,  and  the  numbers  are  dnv> 
therefrom.  Defendant  managed  and  conducted  it ;  he  reoeivri 
the  money  or  checks  from  the  parties  holding  the'combionr] 
tion  numbers  on  the  boards  and  he  paid  out  the  checks  so  ff"  I 
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oeived  less  fifteen  per  cent.     It  was  admitted  that  said  table 
was  licensed  by  the  Mayor  and  Council  of  Columbus. 

The  Court  charged  the  Jury  that  if  they  believed  from  the 
evidence  "that  the  defendant  kept  what  is  commonly  called  a 
'Keno'  table  in  this  county,  about  the  time  charged  in  the 
indictment,  and  managed  it  and  kept  it  for  the  purpose  of 
playing  and  betting,  it  matters  not  what  their  idea  about  bet- 
ting is  or  what  their  indivivlual  opinion  may  be,  he  has  there- 
by violated  the  law  and  they  should  find  him  guilty.  If  de- 
fendant did,  about  the  time  mentioned  in  tl^e  indictment,  keep 
a  table  with  a  globe  thereon,  from  which  balls  were  drawn  by 
him,  with  numbers  thereon,  and  a  certain  number  of  other  per- 
son had  each  a  board  with  numbers  on  the  same  and  if 
these  persons  each  paid  money  into  the  hands  of  the  defendant 
and  if  the  person  first  getting  five  numbers  drawn  from  the 
globe  corresponding  to  like  numbers  on  his  board,  has  all  the 
money  paid  in  by  those  taking  chances,  less  fifteen  percent., 
and  this  table  and  balls  was  kept  by  defendant  for  the  pur- 
pose as  above  expressed,  it  is  keeping  a  gaming  table  and  they 
should  find  him  guilty ;  but  if  such  is  not  shown  by  the  proof 
they  should  find  him  not  guilty." 

He  was  requested  to  charge  the  jury  that  they  were  the 
judges  of  the  law  and  the  fact  in  criminal  cases.  He  so 
charged  with  this  addition:  "This  does  not  mean  that  jurors 
may  do  as  they  please  or  disregard  the  charge  of  the  Court ; 
it  does  not  authorize  them  to  say,  that  the  judgment  of  the 
Court  in  refusing  to  quash  the  indictment  was  wrong.  If 
the  Court  errs  in  its  rulings  or  charges  the  parties  may  except, 
but  if  the  jury,  after  they  retire,  should  disregard  or  set  aside 
the  charge,  the  parties  would  be  without  remedy.  Being 
judges  of  the  law  and  fact  means  principally  that  the  jury 
cannot  in  criminal  cases  return  a  special  verdict,  that  their 
verdict  must  be  general,  either  guilty  or  not  guilty,  and  for 
this  purpose  jurors  are  judges  of  the  law  and  fact." 

The  defendant  was  found  guilty  and  fined  $300  00  and 
costs.  His  counsel  say  that  the  Court  erred  in  refusing  to 
quash  said  indictment,  in  charging  as  he  did  and  in  qualify- 
ing the  request  to  charge  as  he  did. 
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(This  case  was  continued  last  term  upon  a  suggestion  oft 
dimunition  of  the  record.)  > 

Thomas  W.  Grimes,  Bamsey  &  Eamsey,  for  plaintiff 
in  error  said  Keno  was  not  covered  by  our  Penal  Code.  P^ 
nal  laws  are  construed  strictly :  1  Bl.  Com.,  88.;  29  Barb. 
(N.  Y.)  239.;  39th  Barb.  (N.  Y.)  616.;  Peters  C.  C.  R.,  118; 
2  Str.  203  ;  2  Cart,,  502;  2  Pa.,  162 ;  Hemp.,  469 ;  U.  a  w. 
Irwin,  5  McC,  178 ;  12th  Ga.  R.,  630 ;  1  Brock,  520;  10 
Peters,  524 ;  2  Pa.,  584 ;  2  Dallas,  384.  As  to  what  is  gam- 
ing, etc.:  Prince's  Dig.  646;  Act  of  1860,  p.  160;  Act  1859,  p. 
59  ;  Irwin's  Code,  section  4465.  As  to  jurors  being  jadga 
of  law  and  fact:  22  Ga.,  484;  16th,  603;  17th,  512;  4E 
and  Aid.,  95;  3  John,  cas.,  537.  As  to  the  charge  of  theCoort: 
25th  Ga.  R.,  631;  18th  194. 

C.  J.  TnoRNTOX,  Solicitor  General,  by  M.  H.  Blasd- 
FORD,  for  the  State. 

McCay,  J., 

1.  Our  Code,  section  4465,  provides  that  any  persoo  wbo 
shall  preside  and  deal  at  any  faro  table,  or  ttse  any  E  O  or  A  BC 
table,  or  roulette  table  or  other  table  of  like  character^  for  tie 
purpose  of  playing  and  betting  at  the  same,  shall  be  goil^ 
of  keeping  a  gaming  table. 

In  our  judgment  this  is  a  sweeping  statute,  and  indods 
within  its  provisions  every  device,  kept  or  used  orpv^ 
sided  over  by  one  person,  that  others  may  play  and  bet 
thereat.  It  seems  to  us  that  the  leading  intent  was  to  mab 
it  a  penal  offence,  to  preside  at,  or  use  any  kind  of  a  tiU^ 
whether  square  or  round  or  oval,  whether  set  upon  Icgj  * 
hung  upon  strings,  whether  flat  or  globular,  at  which  peofb 
should  play  and  bet. 

It  is  not  necessary  according  to  the  language  of  the  bWi 
that  the  person,  who  presides  over  or  uses  the  "machiit^ : 
shall  be  himself  one  of  the  betters.     If  he  keep  or  osetkiJ 
contrivance  for  the  purpose    of  playing  and  betting,  tWK 
playing  and  betting  may  be  done,  he  comes  within  the  l*f  i 
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^nage,  and  therefore  within  the  meaning  of  the  law.  We 
;hiDk,  therefore,  that  the  Judge  below  was  right  in  overruling 
'he  demurrer  to  this  indictment,  and  in  holding  that  the 
table,  or  device,  described  by  the  proof,  was  under  the  law  a 
gaming  table. 

The  plain  intent  of  the  Statute  was  to  meet  the  ingenuity 
»f  the  class  of  men  whose  evil  deeds  it  made  a  crime.  Ex- 
perience had  proven  that  a  law,  mentioning  the  device  by 
name  or  by  detailed  description,  was  easily  evaded ;  a  new 
name,  or  a  slight  change  in  the  mode  of  operations,  made 
sooh  a  law  inoperative ;  and  it  was  thought  that  a  sweeping 
dause,  covering  every  device  of  like  character,  with  those 
mentioned  by  name,  was  a  necessity  of  public  policy. 

The  "like  character''  referred  to,  was  that  character  com- 
mon to  all,  the  instruments  or  tables  described,  to  wit :  A  de- 
vice deciding  by  chance  a  result  upon  which  bystanders, 
might  play  and  bet.  Clearly,  under  the  proof  all  the  condi- 
tions of  the  statute  are  fulfilled  by  the  table  described.  Each 
holder  of  a  card  with  the  numbers  upon  it,  bets  that  the  num- 
bers upon  his  card  will  first  come  out  of  the  globe.  Each 
holder  of  a  card  takes  it,  watches  it,  holds  it,  and  thus  plays 
h,  and  over  all  presides  the  chief  of  the  concern  who  draws 
oat  the  balls,  announces  the  numbers  and  desidcs  the  result. 

2.  What  is  the  meaning  of  that  law  of  Georgia  which  enacts 
that  the  jury  are,  in  criminal  cases,  the  judges  of  the  law  and 
the  fact?  Judgf  Johnson,  in  the  case  before  us,  informed  the 
jury  that  this  did  not  mean  that  they  might  do  as  they  pleased 
«r  that  they  might  disregard  the  charge  of  the  Court  as  to 
ivhat  was  the  law.  He  told  them  further,  that  this  language 
^toegint  principaUy  that  they  must  give  a  general  verdict  of 
flBilty  or  not  guilty;  that  they  could  not  give  a  special  ver- 
Nfety  and /or  this  purpose  they  were  the  judges  of  the  law  and 
iiliie&ct. 

We  think  the  Judge  was  right.     There  has,  of  late  years 
)U  abroad  what,  in  our  opinion,  is  a  misapprehension  of 
powers  and  duties  of  juries  in  criminal  cases.     We  have 
more  than  one  Circuit  Judge  charge  the  jury  thus:  "I 
i^ve  given  to  you  in  charge  what  I  think  is  the  law,  but  if 
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you  think  you  know  better  what  the  law  is  than  I  do  you  are 
at  liberty  to  act  upon  that  opinion,  you  are  not  bound  by  what 
I  have  told  you."  We  are  of  opinion  that  this  is  not  the  law 
of  Georgia.     Our  Code  is  in  these   words  upon  this  satgect: 

"On  every  trial  of  a  crime  or  offence  contained  in  tbisGode 
or  for  any  crime  or  offence  the  jury  shall  be  judges  of  the 
law  and  the  fact,  and  shall  in  every  case  give  a  general  v^ 
diet  of  guilty  or  not  guilty:  "Code,  section  4552;  and  section 
4556,  prescribing  the  oath  to  be  administered  to  the juiyoon- 
cludes  thus,  "and  a  true  verdict  give  according  to  ^evidenotJ'^ 

We  are  well  aware  that  there  are  to  be  found  expressions, 
usedarguendo  by  some  of  the  Judges  of  this  Court,  in  writinf^ 
out  the  decisions  of  the  Court,  which  it  is  difficult  to  recon- 
cile with  the  cliarge  of  Judge  Johnson,  as  to  the  meaning  of 
the  first  of  the  two  sections  we  have  quoted.  But  we  ap* 
prehend  that  there  is  no  case  in  which  the  decision  of  the  Coort 
involves  any  such  difficulty.  Very  clearly  and  veryowiain- 
ly,  under  this  section  of  the  Code,  the  jury  are  made  the  jndgv 
of  the  law  and  the  fact,  and  any  infringement  by  the  Court, 
of  this  right  of  the  jury  is  illegal. 

In  the  case  of  Ooldimg  against  the  State,  the  Circuit  Judge 
had  told  the  jury,  that  in  "judging  of  the  law''  they  ought  not 
to  differ  from  the  Court,  unless  they  were  clearly  satis- 
fied the  Court  was  in  error.  This  Court  held  that  charge  M 
wrong,  and  we  think  correctly.  The  jury  must  judge  of  the 
law,  as  well  as  of  the  fact ;  and  the  judge  had  no  right  to  saj 
to  them,  that  in  doiJig  this  they  ought  not  to  difier  fioa 
the  Court.  It  will  be  noticed  that  the  Judge  in  thatcue^ 
did  not  say  to  the  jury,  any  thing  at  all  as  to  the  source  froa 
which  they  were  to  get  the  law.  He  told  them  that  in  jwig* 
i^  of  the  law  they  were  not  to  differ  from  the  Court  This 
was  an  infringment  upon  their  undoubted  right  to  judge  of 
the  law  and  the  facts,  and  was  therefore  error.  But  that  iiV^ 
furnishes  no  definition  of  what  is  meant  by  the  jury  hA^i 
judges  of  the  law  and  the  facts,  and  is  therefore  not  pertineifti 
to  the  present  discussion. 

In  this  case,  the  case  turned  upon  the  right  of  the 
to  say  to  the  jury  that  the  law  inferred  the  guilt  of  (he; 


ATLANTA,  JUNE  TERM,  1870.  695 

Brown  vs.  The  State  of  Georgia. 

oner  from  certain  specified  acts,  when  in  fact,  the  case  was 
a  case  of  circamstantial  evidence,  and  the  Court  undertook  to 
lodge  of  the  facts  by  saying  that  the  law  inferred  that  the 
prisoner  did  the  act  from  the  circumstance. 

The  case  of  Keener  against  the  State  does,  it  is  true,  dis- 
01188,  at  some  length,  the  importance  of  the  right  in  the  jury 
to  judge  of  the  law  and  the  facts,  and  the  necessity  there  is 
for  them  to  do  so  in  finding  a  general  verdict ;  but  there  is 
oothiDg  in  that  case  to  indicate  that  the  Court  was  of  opin- 
ion that  in  judging  of  the  law  and  the  facts,  they  were  at 
liberty  to  assume  the  law  to  be  different  from  the  charge  of 
tbo  Court. 

Indeed,  so  far  as  we  have  looked  into  the  cases  in  this  State, 
there  is  no  foundation  for  the  extraordinary  notion  which 
luw  obtained  so  much  currency,  that  the  jury  in  criminal 
08868  had  no  certain  and  binding  guide  to  which  they  were  to 
look  for  the  law  of  the  cases,  but  were  left  under  their  solemn 
oaths  to  grope  about  and  find  their  way  according  to  their 
ovn  notions.  It  seems  to  us  that  this  is  neither  law  nor  rea- 
son, that  it  makes  a  mere  sham  of  the  Court  and  is  both  cruel 
nnd  unjust  to  the  jury. 

The  section  of  the  Code  4662,  in  which  these  words  are 
£Mind,  furnishes,  as  we  think,  the  very  meaning  of  them  given 
bj.  Judge  Johnson.  After  declaring  the  jury  to  be  judges  of 
the  law  and  the  fact  in  criminal  cases,  it  adds:  And  ''shall 
in  every  case  find  a  general  verdict  of  ''guilty'*  or  "not 
guilty.''  To  do  this  it  is  absolutely  necessary  that  they  shall 
eone  to  a  conclusion  dependant  upon  both  the  law  and  the 
fiKts.  They  must  say  to  themselves,  the  facts  are  so  and  so, 
ud  the  law  is  so  and  so,  and  the  prisoner  is  therefore  guilty 
or  not  guilty. 

But  does  it  follow  at  all  from  this,  that  the  jury  may  make  up 
their  judgment  of  either  the  law  or  the  facts,  from  any  other 
than  the  legal  sources  of  information  ?  Where  do  they  get 
the  facts?  Have  they  any  right  to  inuigine  them  f  Must 
they  not  look  to  the  evidence  for  th^  ?  Suppose  a  Judge  were 
to  charge  a  jury  that  they  were  not  bound  to  find  according 
to  the  evidence,  that  if  they  had  a  notion  about  the  case  noti 

Vol.  XL— 45. 
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derived  from  the  evidence,  they  might  reject  the  evidenoi 
and  find  upon  that  notion?  Would  not  such  a  charge  be  in 
the  very  teeth  of  that  oath  which  binds  them  to  find  aooofi- 
ing  to  the  evidence  t  They  must,  it  is  true,  judge  of  the  fitttB; 
they  must  determine  whether  or  no,  under  the  evidodoe,  tk 
prisoner  is  guilty,  but  they  must  take  the  evidence  as  it  cones 
before  them  through  the  proper  legal  channels,  and  notbii^ 
is  evidence  that  does  not  come  in  that  way. 

So,  also,  of  the  law.  To  find  a  general  verdict  of  not  guiltr 
or  guilty,  they  must  come  to  a  conclusion  as  to  what  is  tk 
law  of  the  case.  They  must  apply  their  conclusion  as  to 
the  law  and  their  conclusion  as  to  the  facts  together,  aid 
they  must,  from  their  judgment  of  both  the  law  and  the  ficts, 
find  a  verdict.  But  how  are  they  to  get  at  a  hnondedg^  of 
the  law  ?  This  Court  has  said,  they  cannot  take  even  tbe 
Criminal  Code  to  their  room.  They  are  generally  plain  mcD, 
unskilled  in  the  law.  Is  it  possible  that  our  law-givers  is- 
tended  to  leave  so  grave  a  thing  as  the  law  of  crimes  to  the 
consciences  and  good  sense  and  ''internal  suggestions^  oft 
jury  ?  We  think  not.  The  law  appoints  a  channel  by  whick 
its  rules  and  regulations  are  to  get  to  the  jury.  It  is  made 
the  duty  of  the  Judge  to  convey  it  to  them.  In  the  case  of 
Keener  vs.  the  State,  18  Ghorgia,  230,  231,  Judge  Lampkii 
says :  ''It  is  the  duty  of  the  Judge  to  declare  to  the  juiy  wbt 
the  law  is,  with  its  exceptions  and  qualifications,  and  tbeato 
state,  hypothetically,  to  the  jury  that  if  certain  facto  wbidi 
constitute  the  ofience  are  proven  to  their  satisfaction,  tlief 
will  find  the  defendant  guilty,  otherwise  they  will  find  bia 
not  guilty .''  It  is  made  the  duty  of  the  Judge  to  tdl  thai 
of  the  whole  law  of  the  case.  He  may  read  it  to  them  or 
give  it  to  them  in  his  own  words,  or  he  may  assent  toor^ 
sent  from  legal  propositions  advanced  by  the  counsel,  npos 
one  side  or  the  other.  He  is  the  channel  through  whicbjOa- 
der  the  law,  the  jury  get  the  law  of  the  case  before  tbem. 

When  a  jury  is  impannelled,  they  are  presumed  to  kaof 

nothing  of  the  case.     The  pleadings,  the  evidence  and  tiK 

charge  of  the  Court  put  it  before  them,  and  in  forming  theff 

judgment  upon  the  law  and  the  fiu)ts,  they  are  justasinoch<^ 
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liberty  to  pay  no  heed  to  the  evidence  as  they  are  to  pay  no 
heed  to  the  Court.  The  latter  is  the  channel  through  which 
thqr  get  the  law,  the  former  the  channel  through  which  they 
get  the  facts,  and  they  have  just  as  little  right  to  take  up 
their  own  "internal  suggestions''  of  the  one  as  they  have  of 
the  other. 

It  is  unfair  and  unjust  to  a  jury  to  cast  upon  them  any 
each  duty  as  is  claimed  for  them.  What  conscientious  man 
would  undertake  under  his  oath  to  say  what  was  the  law  of 
m  case,  if  you  deny  to  him  access  to  the  law  books,  and  tell 
him  that  the  Judge  is  not  a  sure  guide  ?  If  you  command 
him  to  Judge,  and  shut  him  up  from  the  means  of  judging, 
yoa  do  just  as  the  Eastern  King  with  his  sooth-sayers,  you 
command  him  not  only  to  tell  the  meaning  of  the  dream, 
bai  what  the  dream  was.  This,  a  Daniel  and  a  Daniel 
mlone,  was  equal  to,  but  no  man  unlearned  in  the  law  of  these 
days,  however  acute,  with  a  full  consciousness  of  the  task  he 
had  undertaken,  would,  as  we  think,  be  willing,  under  his 
oath,  to  march  up  to  it.  And  our  experience  is  that  our 
{rarest  and  most  intelligent  jurymen  do  never  in  fact  attempt 
it.  Lawyers  and  Judges  may  tell  them  such  is  their  right 
^    aad  their  duty,  but  they  nevertheless  take  the  Judge  as  their 

*  oracle^  and  feel,  and  we  think,  rightly,  that  they  have  satis- 

*  '  led  their  oaths  when  they  take  the  law  from  the  Court  with- 
r-  4Nit  question. 

»  That  class  of  jurymen  who  find  verdicts  upon  their  own 
^-  aotioDS  of  the  law,  are  generally  the  same  class  who  act  upon 
Vibetr  own  notions  of  the  facts,  and  care  as  little  for  what 
silhfi  evidence  teadies  as  they  do  for  what  the  Judge  says. 
It  is  very  often  a  nice  question  to  judge  of  the  law  and 
fiusts — to  apply  each  to  the  other,  and  come  to  an  intel- 
it  conclusion.  The  whole  question  of  intention  in  a 
jcular  case,  in  reference  to  which  the  law  and  the  fact  so 
and  blend  themselves,  furnishes  a  large  field  for  judg- 
it.  It  often  happens  when  there  is  no  doubt  at  all  about 
law,  that  it  is  a  very  grave  question  whether  the  facts, 
it  which  there  is  also  no  doubt,  make  a  case  under  the 
^,  the  intent  of  the  acts  being  doubtful,  and  there  is  hardly 
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a  case  which  does  not  call  for  wisdoniy  good  sense  and  sound 
discretion,  to  judge  of  the  law  and  the  facts,  even  when  thelaw 
is  plain.  Upon  the  whole,  we  see  no  error  in  the  charge  of 
the  Court  on  this  question,  and  we  affirm  the  judgment 


Pynant  Easley,  plaintiff  in  error,  vs.  Joseph  Caup,  de- 
fendant in  error. 

1.  In  a  motion  to  Bet  aside  a  judgment  within  twelve  months  after  the 
adoption  of  the  Constitution  of  1868,  as  provided  therein,  for  frtad, 
illegality  or  error  of  law,  the  movant  must  show  fraud,  illegaliij  or 
error  of  law  in  the  judgment.  If  he  had  a  good  legal  defease  tliereM 
and  failed,  bj  his  own  Uiches,  to  plead  it,  and  the  judgment  was  rigkt, 
ui^der  the  case  as  made,  it  is  not  an  illegal  judgment  in  the  seose  of 
thpse  words  as  used  in  the  Constitution  of  1868. 

2^  U  is  the  duty  of  the  plaintiff  in  error  to  bring  up  the  whole  record  d 
his  case  to  this  Court,  and  when  there  was  amotion  to  set  aside  a  jodf- 
ment  on  the  ground  that  the  consideration  of  the  debt  soed  on,  wis  • 
horse  to  be  used  in  the  Confederate  service,  and  the  Coact  belov,  os 
proof,  granted  the  motion,  and  the  plaintiff  in  the  judgment  ezeqr 
ted,  but  failed  to  bring  up  any  record  of  the  judgment,  or  even  to 
show  its  date  : 

Heldt  That  in  favor  of  the  decision  of  the  Court  below,  this  Conrt  vil 
presume,  either  that  the  judgment  was  obtained  during  the  war,  whet 
such  a  plea  would  not  have  been  allowed,  or  if  since  the  war,  on  m 
erroneous  ruling  of  the  Court  against  the  plea. 

Relief.  Judgments.  Uncertainty.  Bill  of  ExceptioiML 
Before  Judge  Pope.  Clayton  Superior  Court  March  Ad- 
journed Term,  1869. 


Camp  moved  to  set  aside  or  scale  two  judgments  whii 
stood  against  him  iu  said  Court.  All  that  appears  coDoeri- 
ing  them  iu  the  record  is,  that  each  was  in  favor  of  F/oi' 
Easley,  against  J.  J.  Haines,  prinei{)aly  and  Joseph  Ctfift 
endoi-ser;  one  for  $384  55  principal,  $117  61  interest  1> 
judgment,  and  the  other  for  $150  00  principal,  and  $39 
interest  to  judgment  The  motion  was  to  set  them  aside 
cause  the  consideration  of  his  endorsement  was  a  horse 
nished  to  war  against  the  United  States ;  the  motion  to 
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them  was  upon  the  ground  of  his  having  lost  property  by 
the  war. 

Rules  nisi  were  served  upon  James  F.  Johnson,  Esq.,  ''as 
Easley's  attorney'*  in  Feburary,  1867.  Whether  he  sued 
oat  said  judgments  does  not  appear,  but  it  was  conceded  that 
he  did,  in  the  argument  here. 

In  answer  to  these  rules,  Johnson  appeared  as  counsel  for 
Gosley  in  said  motions,  and  moved  to  dismiss  them  upon  the 
grounds  that  Easley  had  not  been  served,  that  Easley  resi- 
ded out  of  this  State,  and  therefore  the  "Relief  law"  did  not 
apply  to  him  because  there  was  no  suggestion  of  fraud,  mis- 
take, ill^ality  or  error  of  law  in  procuringsaid  judgments,  and 
because  that  part  of  the  Constitution  of  Georgia  which  al- 
lows judgments  set  aside  is  unconstitutional.  The  Court 
overruled  the  motion  and  the  parties  went  to  trial,  trying 
both  cases  together  by  consent. 

The  evidence  showed  that  about  the  first  of  March,  1863, 
Cbmp  went  to  Johnson  and  told  him  that  he  wished  to  get  a 
horse  for  his,  Camp's,  son  to  ride  upon  as  a  cavalryman  in 
the  Confederate  States  army,  and  told  Johnson  that  if  he 
eoold  get  a  mule  he  could  swap  it  for  a  horse,  or  let  his  son 
ride  the  mule  in  the  service ;  thereupon  Johnson  sold  him  a 
mnle,  and  took  in  part  payment  therefor  the  notes  on  which 
said  judgments  were  founded,  with  Camp's  endorsement  on 
ibem ;  Camp  swapped  the  mule  for  a  horse,  and  his  son  used 
the  horse  as  a  cavalryman  as  aforesaid. 

It  did  not  appear  when  or  how  Easley  became  owner  of 
the  notes,  if  he  ever  did.  Johnson  testified  that  Easley  had 
DO  notice  of  the  consideration  for  Camp's  endorsement,  and 
none  of  these  motions.  There  was  other  evidence  as  to 
the  value  of  the  mule,  and  loss  of  Camp's  property,  but 
it  is  immaterial.  The  jury  set  &side  the  judgments  as  to 
Gamp. 

Easley  moved  for  a  new  trial  upon  the  grounds  that  the 
Gonrt  erred  in  overruling  the  motion  to  dismiss  the  rules 
iMSt  upon  the  grounds  therein  stated,  in  allowing  proof  of 
the  loss  of  property  by  the  war,  and  because  the  verdict  was 
strongly  against  the  weight  of  the  evidence.     The  Court  re- 
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fused  a  new  trial,  and  that  refusal  is  assigned  as  error  upon 
said  grounds. 

What  the  Court  charged  the  jury  does  not  appear.  An- 
other assignment  of  error  is,  that  the  Ck>urt  erred  in  holding 
the  ''Relief  Act"  constitutional.  But  the  Judge  certifies 
that  he  did  not  decide  whether  it  was  constitutional  or  not, 
but  that  these  judgments  might  be  opened  under  the  Con- 
stitution of  1868,  if  not  under  the  "Relief  Act'' 

James  F.  Johnson,  by  M.  M.  Tidwell,  for  plaintiff  in 
error. 

Stewart  &  Peeples,  by  T.  W.  J.  Hill,  for  defendant 

McCAy,  J. 

This  was  a  motion  to  set  aside  a  judgment  obtained  in 
Clayton  Superior  Court,  on  the  ground  that  it  was  illegtl. 
It  is  claimed  that  the  consideration  of  the  debt  on  which  tbe 
judgment  is  founded,  was  a  mule,  sold  by  the  plaintiff's  en- 
dorser, to  the  defendant.  Camp,  to  be  used  in  the  Confederate 
army,  that  for  this  consideration  Camp  endorsed  the  note 
which  was  then  a  due  note,  and  that  the  person  to  whom  the 
note  was  thus  endorsed,  knew  the  use  that  was  to  be  made  of 
the  mule. 

The  Constitution  of  1868,  in  ratifying  and  adopting  the 
iudgments  of  the  Courts,  from  the  19th  January,  1861,  the 
date  of  the  Ordinance  of  Secession,  expressly  provides  that  no 
motion  to  set  aside  any  such  judgments,  for  ''fraud,  illegalitf 
or  error  of  law,"  shall  be  denied  by  reason  of  its  not  having 
been  moved  in  time,  if  the  motion  is  made  within  twelfe 
months  afler  the  adoption  of  the  Constitution.  The  mor- 
ant  in  this  case  is  within  the  twelve  months,  and  he  daifli 
that  there  is  an  error  in  law  or  illegality  in  the  judgment 

The  Court  below  entertained  the  motion,  an  issue  was madi 
up,  the  jury  found  in  favor  of  the  movant,  and  the  Conitlrt 
aside  the  judgment 

The  plaintiff*  in  error  has  not  seen  fit  to  cause  the  reesdj 
of  the  judgment  to  be  brought  before  this  Gourt^  and  we 
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anable  to  say  that  the  Court  erred.  We  do  not  know  when  the 
jadgment  was  obtained,  nor  do  we  know  from  the  record 
whether  the  defendant,  in  the  judgment,  set  up  this  defence 
at  the  trial  or  not.  We  do  not  even  know  that  the  judgment 
has  not  been  obtained  since  the  ratification  of  the  Constitu- 
tion. If  this  judgment  was  obtained  since  the  ratification  of 
the  Constitution,  or  since  the  war,  after  the  Courts  would 
have  permitted  such  a  plea,  and  no  such  plea  was  made,  we 
do  not  think  the  judgment  was  illegal.  If  parties  have  a 
good  legal  defence,  and  fail  to  make  it,  and  the  Court  decides 
rightly  on  the  case  as  made,  it  is  not  an  illegal  judgments 
no  error  in  law  has  been  committed,  and  the  judgment  will 
stand  unless  the  parties  can  show  some  good  reason  for  their 
neglect  to  set  up  their  legal  defence. 

If  this  judgment  and  the  record  connected  with  it  were 
before  us,  and  it  appeared  to  have  been  obtained  since  April, 
1868,  or  even  before  that  time  (since  the  war,)  without  any 
mliog  of  the  Court,  that  the  plea  now  set  up  was  bad,  it 
would  not  be  an  ill^al  judgment,  no  error  of  law  would  have 
been  committed,  the*fault,  if  any,  would  have  rested  on  the 
party,  and  the  clause  in  the  Constitution  of  1868  would  not 
aid  him. 

But  the  judgment  is  not  here  ;  it  may  have  been  obtained 
during  the  existence  of  the  war,  when  it  was  not  possible,  or 
permissible  to  put  in  such  a  plea,  or  it  may  have  been  obtained 
ginoe  the  war  and  before  April,  1868,  under  a  ruling  of  the 
CSourt  against  such  a  plea.  In  either  of  these  two  contingencies 
the  motion  was  a  good  one,  and  Judge  Pope's  ruling  perfect- 
ly correct 

The  plaintiff  in  error  has  not  brought  the  judgment  and 

.  the  proceedings  to  this  Court  with  his  transcript,  and  this 

.  CSoart  is  unable  to  say  there  was  error  in  Judge  Pope's  ruling. 

The  rule  uniformly  adopted  in  this  Courtis,  that  it  lies  in 

the  plaintiff  in    error  to  show  by  the  record  that  the  Court 

- ;  below  erred.     If  there  is  any  part  of  the  record  not  brought 

here,  which  might  show  the  Court  below  to  be  right,  this  Court 

fwill  presume  against  the  plaintiff  in  error.     Perhaps,  if  the 

ih/adgment  in  this  case,  and  the  record  and  proceedings  were 
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before  us,  (and  they  were  the  very  foundation  of  this  motion,) 
it  would  appear  that  this  judgment  was  obtained  during  the 
war,  or  if  after  the  war,  on  a  ruling  of  the  Court  against  the 
plea.     In  either  case  the  present  motion  would  be  good. 

During  the  war  such  a  plea  could  not  be  pleaded  and  the 
defendant  in  the  judgment  is  not  in  laches^  and  even  if  the 
judgment  was  obtained  since  the  war  and  before  April,  1868, 
it  may  have  been  on  a  ruling  of  the  Court  against  the  plea. 

In  favor  of  the  judgment  of  the  Court  below  we  will  pre- 
sume,  (it  being  the  plaintiff's  business  to  bring  the  reoofd 
here,)  that  if  here  it  would  show  either  that  the  judgment 
was  obtained  during  the  war  or  on  an  illegal  ruling  of  the 
Court  before  which  it  was  obtained  against  the  plea.  And 
on  this  ground  we  affirm  the  judgment. 


Allen  Williamson,  plaintiff  in  error,  t».  John  R.  Wabi>- 

LAW,  defendant  in  error. 

A  Bammons  signed  by  a  Judge  ofthe  County-Court,  and  served  by  tbtiliff 
oftbat  Court,  requiring  a  defendant  to  appear  at  the  monthly  tessiMi 
to  answer  fourteen  suits  on  a  note  described,  and  on  thirteen  otheriiB* 
ilar  notes,  is  only  a  summons,  in  the  note  set  forth,  and  judgments  ca- 
tered on  the  thirteen  other  cases  will  be  set  aside  on  motion. 

Deficiencies  in  the  record  may  be  supplied  by  the  recitals  in  the  biQ 
of  exceptions.     (R.) 

If  the  certificate  as  to  the  bill  of  exceptions  be  npou  the  record  ib^ 
not  on  the  bill  of  exceptions,  the  writ  of  error  will  not  be  dismissed,  if 
they  came  to  this  Court  in  one  envelope.     (R.) 

If  several  cases  are  stated  exactly  alike  and  the  statement  of  ooe  ii 
copied  into  the  bill  of  exceptions,  it  is  sufficient  to  state  how  many  oiler 
cases  there  were,  and  that  the  entries  in  them  were  the  same  as  is  ll* 
one  copied.     (R.) 

Jurisdiction  of  County-Court  Process.  Bill  of  Excep- 
tions. Before  Judge  Kibby.  Walker  Superior  Oonrti 
March  Term,  1870. 
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This  controversy  grew  out  of  the  following  summons  : 

State  of  Oeorgiaj  Walker  County : 
JobnR.  Wardlaw  va,  John  Hatfield  and  Allen  Williamson. 

To  the  Sheriff  of  said  eounfy  : 

The  defendants  are  hereby  notified  personally  or  by  attor- 
ney, to  be  and  appear  at  the  County  Court  to  be  held  in 
mnd  for  said  county,  on  the  second  Monday  in  November 
next,  then  and  there  to  answer  the  plaintiiF  John  H.  Ward- 
law  in  fourteen  several  actions  of  debt  on  promissory  notes,  a 
statement  of  which  notes  are  hereto  annexed,  as  in  default 
thereof  the  Court  will  proceed  as  to  justice  shall  appertain. 
In  witness  whereof  I  have  hereto  set  my  hand  and  seal,  this 
October  i9th,  1866.  Lawson  C.  Black,  J.  C.  C. 

STATEMENT  OP   NOTES: 

By  the  Ist  of  January  next,  we  or  either  of  us  promise  to 
pay  John  R.  Wardlaw  or  bearer,  fifty  dollars  value  received. 
Witncnsour  hands  and  seals,  14th  February,  1860. 

John  Hatfield,  [l.  s.] 
Allen  Williamson,  [l.  s.] 

One  note  same  as  above :  It  repeated  the  ''one  note  same 
as  above,"  twelve  times  and  ended  thus:  *'One  note  same  as 
above  for  fifteen  62-100  dollars."  The  return  upon  it  was 
at  follows :  ''Executed  the  within  by  serving  the  defendants 
with  copies  of  the  original.     October  26th,  1866. 

A.  A.  Simmons,  [l.  «.]" 

On  said  summons  was  entered  a  judgment  as  follows : 
"December  Term,  1866 ;  ordered  by  the  Court  that  the  plain- 
tiff recover  of  the  defendants  the  sum  of  fifty  dollars  in  each 
several  actions  numbers  4,  5,  6,  7,  8,  9,  10,  11,  12,  13,  14, 
16, 16,  and  the  sum  of  fifteen  62-100  dollars  on  number  17, 
with  interest  and  cost  of  suit  in  each  several  action.  De- 
oember  10th,  1866.  R.  B.  McCutchen.'' 

In  March,  1870,  Williamson  represented  to  the  Superior 
Court,  (to  which  the  business  of  the  old  County-Court  was 
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turned  over  by  the  Constitution   of  1868,)  that  he  was  but  a 
Burety  on  said  notes  and  moved  to  set  said  judgment  aside 
because  it  was  rendered  by  the  County-Court,  at  a  monthly 
session,  when  said  Court  had  no  jurisdiction  to  enter  judg- 
ment for  the  sum  apparently  claimed  therein ;  because  if  said 
summons  sets  forth  any  cause  of  action  or  any  more  than 
one,  on  one  fifty  dollar   note,  it  sets  forth  causes  amounting 
to  $665  62   besides  interest ;  because,  though  fourteen  cases 
were  upon  the  docket  of  said  Court  to  which  said  judgment 
refers,  there  was  but  one  summons,  and  if  said  entries  upon 
the  docket  were  intended  for  judgments,  they  were  rendered 
without    process  or  summons  and  are  void;  because  Mo- 
Cutchen  who   signed  said  judgments  was  not  at  thai  time 
Judge  of  said  Court. 

Wardlaw's  counsel  produced  the  County  Court-docket, and 
showed  upoii  it  cases  beginning  at  ''number  4"  and  running  ^ 
up  to  ''number  17"  inclusive,  each  as  follows :  "John  B. 
Wardlaw  t;^.  John  Hatfield  and  Allen  Williamson,  deb't 
December  Term,  1866,  judgment  for  plaintiff  for  (50  00, 
interest  $20  78,  costs  $3  20.  R.  B.  McCutchen,  J.  I.  C" 
except  the  last  one  in  which  the  principal  is  put  as  $15  62, 
and  the  interest  at  $6  50.  Lawson  Black,  testified  that 
he  was  then  Judge  of  the  County-Court,  and  was  absent,  that 
McCutchen  was  then  a  Judge  of  the  Inferior  Court  of  said 
county  and  presided  in  his  stead  in  the  County-Court  during 
his  absence.  Upon  this  state  of  facts  the  Court  refused  to  set 
aside  the  judgment,  and  that  is  assigned  as  error. 

This  summons  and  the  entries  thereon  did  not  come  np 
with  the  copy  of  the  record,  but  being  copied  in  the  bill  of 
exceptions  the  Court  allowed  the  parties  here  to  supply  soch 
deficiency  in  the  record  by  the  bill  of  exceptions. 

There  was  no  certificate  of  the  Clerk  of  the  Court  belov 
upon  the  bill  of  exceptions.  In  his  certificate  to  the  reoori, 
which  was  never  attached  to  the  bill  of  exceptions,  theCltf^ 
certified  that  ''the  foregoing  is  a  true  and  oomplete  transcnft 
of  the  record  in  the  case  of  (stating  this  case),  and  theorigi* 
nal  bill  of  exceptions,  a  copy  of  which  is  on  fileinmyoflta^  j 
and  the  Clerk  of  this  Court  stated  that  these  two  papeis 
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to  him  together  in  the  same  envelope.  All  of  the  entries  on 
said  docket  was  not  copied  in  the  bill  of  exceptions,  but  only 
set  oat  as  stated  ante.  For  these  reasons  defendant's  counsel 
moved  to  dismiss  the  writ  of  error.  The  motion  to  dismiss 
was  overruled. 

Wright  &.  Feathebston,  for  plaintiff  in  error. 

McCuTGHEN  &  Shumate,  for  defendant. 

McCay,  J. 

If  the  summons  in  this  case  be  but  one  summons  in  one 
suit  on  fourteen  notes,  then  the  County-Court  at  its  monthly 
sessions,  had  no  jurisdiction  of  it:  Act  of  1865  and  1866, 
pamphlet,  page,  65,  70.  This  is  admitted,  but  it  is  said,  that 
here  are  fourteen  summonses  in  one,  that  it  notifies  the  de- 
fendant of  fourteen  actions,  each  on  a  note,  described  in  the 
summons  with  sufficient  accuracy,  and  this  is  true.  Is  this  a 
^sdfiElcient  service?  We  think  not,  the  County-Court  was 
limited  by  its  organic  law,  at  its  monthly  sessions,  to  suits, 
on  amounts  not  exceeding  one  hundred  dollars  :  Section  40, 
of  the  Act  of  1865  and  1866.  The  Court  was  required  in 
each  case  to  issue  a  summons  and  cause  the  defendant  to  be 
served  with  a  copy  of  it,  section  24. 

It  contemplates  and  requires  a  separate  distinct  act  in 
each  suit  The  Court  with  its  whole  machinery,  is  by  the 
Act,  limited  in  its  capacity  to  carry  on  an  axiion,  for  over  one 
hundred  dollars.  Its  grasp,  whether  by  way  of  summons, 
judgment  or  execution,  is  by  the  law  held  to  be  too  narrow, 
to  cover  over  the  amount  of  one  hundred  dollars. 

The  signature  of  the  magistrate,  the  official  act  performed 
hf  him  in  issuing  this  summons,  (if  it  be  held  to  cover  all 
i  .(keae  coses,)  is  an  act  over  the  amount  of  his  legal  capacity  as 
m  m  officer.  The  same  is  true  of  the  act  of  the  bailiff  in  the 
Kiwioe.  The  issuing  of  the  summons  and  the  service  of  all 
t  the  sommonses  are  but  one  act.  The  Judge  performs  but  one 
l^ffiirial  act,  and  the  bailiff  but  one.  The  law  requires  four- 
Hoen ;  each  of  these  officers  has  attempted  in  this  act,  to  exercise 
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his  official  powers  over  an  amount  l>eyoDd  his  legal  capicity. 
And  his  act  therefore,  by  as  much  as  it  is  bejond  hispowen, 
is  void.  There  is  but  one  summons  and  but  one  service.  It 
is  good  for  one  case,  to-wit :  For  the  case  founded  on  the 
note  copied  in  the  summons,  but  for  no  others.  As  to  this 
one  case  it  is  somewhat  irregular,  but  after  judgment,  we 
think  it  good.  The  Court  ought  to  have  granted  the  mo- 
tion  all  in  the  cases  but  one. 
Judgment  reversed. 


The  Belma,  Rome  and  Dalton  Rail  Road  Oohpahy, 
plaintiff  in  error,  vs.  Nathaniel  P.  Harbin,  defendint 
in  error. 

Where  there  was  a  suit  pending  against  the  Romo  and  Jacksonville  Btil* 
road  Company^  and  pending  the  suit  the  said  company  and  two  otker 
railroad  companies  agreed,  under  an  authority  from  the  Legiilstore, 
to  consolidate  their  stock  into  a  new  company,  the  new  company  lo  be 
liable  for  the  contracts  and  liabilities  of  the  several  companies  to 
consolidated,  and  the  consolidation  was  consented  to  and  approved  1^ 
the  Legislature,  and  a  new  name  and  charter  granted,  with  theproriiP 
that  each  of  the  companies  was  to  continue  liable  for  its  liabilities  ii* 
curred  before  the  consolidation  : 

HMj  That  it  was  illegal  to  permit  the  plaintiff,  in  the  suit  peading)  ^ 
take  a  judgment  against  the  consolidated  company  in  its  new  ntoei 
without  proper  steps  to  bring  the  new  company  as  snch  before  the 
Court,  and  a  judgment  so  taken  ought  to  be  set  aside. 

Corporations.  Judgments.  Notice.  Before  Judge  PaB- 
ROTT.     Whitfield  Superior  Court.    October  Term,  1869. 

In  January,  1866,  Harbin  sued  out  an  attachmeat,  le- 
turnable  to  April  Term,  1866,  against  Hugh  O'Han  «b' 
James  Laman,  under  the  firm  name  of  (yHara  &  I^ 
man.  On  the  first  of  February,  1866,  it  was  levied  l]f 
service  of  garnishment  on  "Edward  White,  the  PresiW 
of  the  Dalton  and  Jacksonville  Railroad  Company,"  t  ^<i^ 
poration  of  this  State.     The  declaration^  filed  at  April  Ter*i 
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1866,  was  in  the  usual  forrUy  upon  a  written  promise  by 
said  firm,  binding  the  firm  ''to  pay  H.  P.  Harbin  the 
sura  of  five  thousand  dollars  when  we  collert  from  the  Rome 
Bailroad  Company ;  that  we  have  now  entered  suit  against 
said  Ck>mpany.  We  bind  ourselves  to  pay  to  the  said  Har- 
bioy  when  collected,  the  money,  with  interest  from  tliis  date, 
or  bonds,  whichever  we  may  collect."  At  October  Term, 
1866,  Laman  pleadetl  the  general  issue,  and  that  their  suit 
against  the  Rome  Railroad  Company  was  still  pending,  and 
they  had  not  collected  the  money  or  bonds. 

On  the  8th  of  August,  1866,  the  Alabama  and  Tennessee 
River  Railroad  Company,  the  Georgia  and  Alabama  Rail- 
road Company  and  the  said  The  Dalton  and  Jacksonville 
Bailroad  Company,  distinct  corporations,  agreed  in  writing, 
to  "anite  together  so  as  to  form  one  consolidated  company, 
with  nil  the  rights,  privileges  and  franchises  belonging  to 
either"  of  them  in  order  to  act  as  one  company,  and  com- 
plete and  own  a  railroad  from  Selma  to  Dalton,  via  Rome, 
Georgia.     The  fifth  clause  of  said  agreement  was  as  follows : 
^AU  the  debts,  contracts  and  obligations  and  liabilities  of 
€Kh  one  of  said  parties  to  this  contract  and  agreement  are 
liereby  assumed  by  the  consolidated  company  formed  under 
this  contract."     The  agreement  bound  each  to  procure  Leg- 
islative sanction  of  this  agreement  and  consolidation.     On 
tile  13th  of  December,  1866,  the  General  Assembly  of  Geor- 
gia passed  the  consolidating  Act.     The  General  Assembly  of 
Alabama  did  so  on  the  8th  of  Feburary,  18')7.     These  bills 
^aaged  the  names  to  ''The  Selma,  Rome  and  Dalton  Rail- 
road Company." 

On  the  19th  of  June,  1867,  Ijaman's  counsel  agreed  to 

^thdraw  his  pleas  in  said  attachment  \x\x)n  Harbin's  attor- 

^^  agreeing  that  the  cause  should  stand  as  if  no  pleas  had 

^^been  filed  and  would  take  a  judgment  binding  nothing 

^t  the  debts  attached.     The  Court  then  ordered  the  pleas 

^  be  withdrawn^  and  the  cause  to  proceed  according  to  said 

%(reement.     In  August  adjourned  Term,  1867,  there  was  a 

^todiofc  in  favor  of  Harbin  against  O'Hara  &  Laman,  and 

^dgment  was  entered  for  the  recovery^  ''to  be  levied  of  the 
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property,  effects  and  credits  attached  by  summons  of  ganish- 
ment  in  the  hands  and  possession  of  the  garnishee  in  this 
case." 

Harbin's  connsel  then  took  an  order  reciting  that  judg- 
ment had  been  entered  on  said  attachment  againt  CHanft 
Laman,  that  service  of  garnishment  'Vas  served  on  the  Dil- 
lon and  Jacksonville  Railroad  Company''  and  ''that  M 
Dalton  and  Jacksonville  Railroad  Company,  whose  Damelw 
been  (since  the  service  of  said  summons)  changed  to  that  rf 
The  Selma,  Rome  and  Dalton  Railroad  Company,  has  neiv 
filed  any  answer  to  said  summons  of  garnishment,"  and  end- 
ing that  he  recover  of  ^'said  railroad  company,  but  now  knowi 
as  The  Selma,  Rome  and  Dalton  Railroad  Company,  IbeM 
amount  of  said  judgment  recovered  on  said  attachment)  to- 
wit,"  etc.,  and  ''that  fi.  fa.  issue  against  said  companj  it\ 
the  said  sums  aforesaid."  Fi,  fa.  vras  issued  against  Hi 
Selma,  Rome  and  Dalton  Railroad  Company.  At  Octohr 
Term,  1868,  this  consolidated  company  moved  to  8etiali| 
said  fi.  fa.,  and  vacate  the  judgment  against  it,  because: 
It  was  never  served  ;  seoondy  because  the  order  for  judf 
against  it  misrecited  the  facts,  and  this  company  had  no 
of  said  order;  thirds  because  the  whole  proceedings,  from 
attachment  to  the  end,  are  illegal  and  void,  because  nocaoiK 
action  existed  against  it  at  the  date  of  suing  out  said  at 
ment.  This  motion  came  on  for  a  hearing  at  October  Tc 
1869.  The  record  of  the  proceedings  aforesaid,  and 
contract  of  consolidation  was  submitted  to  the  Gonrt 
was  admitted  that  the  consolidated  company  had  no 
of  the  judgment  or  proceedings  against  it,  except  socb^ 
might  in  law  arise  from  the  original  service  of  gamishi 
and  that  Laman's  counsel  withdrew  said  pleas  because  M 
certained  he  could  not  sustain  them.  The  Court  refu 
set  aside  the  fi.  fa.,  or  vacate  the  judgment,  and  that  it' 
signed  as  error. 

WuLLiAM  H.  Dabnby,  Printup  &  FoucHE,  for  pi 
in  error. 

C.  D.  MoCcTCHEN,  for  defendant  WTe 
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McjCay,  J. 

By  the  Act  consenting  to  and  approving  the  consolida- 
tion of  these  companies,  it  was  expressly  provided  that  each 
oonipany  should  continue  liable  to  third  persons  for  all  the 
obligations  it  had  undertaken  before  the  consolidation.  This 
provision  of  the  Act  cannot  be  carried  out  if  the  Rome  and 
Jacksonville  Railroad  has  ceased  to  exist.  For  the  purposes 
of  enforcing  its  obligations  upon  it,  those  whom  it  owes  may 
treat  it  as  still  existing  and  sue  and  recover  judgment  against 
it.  And  this  is  in  fact  nothing  but  what  the  Code  had  pre- 
viously enacted :    Sec.  1643. 

That  the  new  company  has  undertaken  to  pay  the  debts 
of  each  of  the  old  companies,  is  only  a  new  remedy,  an  ad- 
ditional security  given  to  those  who  have  claims  against  them. 
This  is  not,  however,  a  part  of  the  charter.  It  is  simply  a 
contract  of  the  new  company;  a  valid  one,  it  is  true,  but  still 
a  contract  which  cannot  be  enforced  against  them,  except  as 
contracts  are  enforced  against  individuals.  It  only  appears 
to  us  that  there  is  such  a  contract  by  the  production  of  the 
proof  of  it,  introduced  by  the  defendant  in  error,  in  reply 
reply  to  the  motion.  It  is  purely  matter  of  evidence,  and 
may  be  denied  by  the  new  company  in  the  same  way  that 
any  other  contract  it  has  made  or  may  make,  may  be  denied. 

The  original  judgment  on  the  garnishment  was  clearly 
taken  against  the  new  company,  on  their  con^rac^  without  any 
evidence  that  there  was  such  a  contract,  nay,  without  any  no- 
tice or  any  opportunity  given  to  deny  it.  Nor  is  it  any  reply  to 
the  motion  now  made,  to  say,  that  though  no  evidence  of  the 
contract  was  produced,  yet  the  judgment  ought  to  stand  be- 
cause it  is  now  produced. 

Suppose  a  suit  brought  now  against  the  new  company? 
Could  it  be  sustained  without  proof  that  the  consolidated 
company  had  undertaken  to  pay  the  debts  of  the  old  com- 
panies? Is  it  liable  for  them  under  the  Act  of  1866,  except 
by  its  contract  ? 

We  think  this  judgment  was  illegal.     There  was  no  no- 
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tice  to  the  new  company,  and  no  proof  that  it  was  liable,  or 
had  ever  made  Ruch  a  contract  as  it  now  appears  was  mide. 
Judgment  reversed. 


Hiram  Tisok,  plaintiff  in  error,  vs.  Stephen  A.  S£LLA]U» 

administrator,  defendant  in  error. 

Where  there  is  a  suit  pending  in  any  Court  of  this  State,  the  partiei  oq^i 
ander  a  rule  of  the  Court  or  by  agreement  in  writing,  8abmitUlefi^ 
pute  to  arbitration,  and  to  any  number  of  arbitrators,  and  their  und 
may  be  made  the  judgment  of  the  Court  where  the  suit  is  pendJK 
even  though  the  proceedings  have  not  complied  literally  with  the  pro- 
▼isions  of  title  28,  chapter  1st,  of  the  Code,  since  such  an  avtrdiiBOl 
strictly  under  the  system  provided  by  that  chapter. 

Arbitration.  Jurisdiction.  Before  Judge  Johnson.  SSsj 
Superior  Court.     April  Term,  1870. 

The  parties  aforesaid  entered  into  the  following  submiasioB 
to  arbitration,  which  was  subscribed  by  them  : 

'^Stephen  A.  Sellars,  administrator,  de  bonis  noUf  of  Bicbtfl 
Sellars,  deceased,  vs.  Hiram  Tison  and  William  A.  Blacki 
security : 

•*  Georgia,  Schley  County  : 

"Whereas,  There  is  a  certain  matter  of  controversy ia 
the  Superior  Court  of  said  county,  wherein  Stephen  A.  SAr 
lars  as  administrator,  de  bonis  non^  of  Richard  Sellan,  de* 
ceased,  is  complainant,  and  Hiram  Tison  and  Williun  i* 
Black,  are  defendants,  all  of  said  county,  wherein  said  Stq>lM> 
A.  Sellars  as  administrator,  as  aforesaid,  claims  that  ttii 
Hiram  Tison,  as  principal,  and  said  William  A.  BlackjH 
security,  are  indebted  to  him  the  sum  of  twenty-five  hnoit^ 
and  seventy-five  dollars  by  the  consideration,  order  and jidg* 
meut  of  said  Court,  which  is  founded  upon  a  prominoif 
note  due  the  25th  day  of  December,  1860 ;  the  considen^j 
of  which  note  is  the  purchape  price  for  lot  of  land  nai 
twenty-six,  in  the  thirtieth  district  of  originally  Lee^ 
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aid  county  of  Schley,  which  land  was  sold  by  one  Jacob  M. 
lellars,  as  the  administrator  of  said  Richard  Sellars,  deceased; 
nd  that  the  same  was  purchased  by  said  Hiram  Tison,  that 
he  whole  of  said  purchase-money  is  due  and  unpaid,  that 
he  Vendor's  lien  exists,  and  should  be  set  up  and  declared 
or  the  whole  of  said  purchase-money,  and  that  the  land  be 
old  for  the  satisfaction  of  said  lieu.  And  whereas,  the  said 
liram  Tison  and  said  William  A.  Black,  contend  and  plead 
hat  they  are  entitled  to  the  benefit  of  the  relief  afforded  by 
in  Act  for  the  relief  of  debtors,  and  the  adjustment  of  debts 
ipon  principles  of  equity.  Now  they,  the  said  parties  afore- 
wd,  do  covenent  and  agree  to  leave  said  matters  in  contro- 
Wy,  to  the  arbitrament  and  award  of  M.  H.  Blandford, 
ihosen  by  Stephen  A.  Sellars,  administrator  as  aforesaid,  and 
Sarnard  Hill,  chosen  by  said  Hiram  Tison  and  said  William 
i.  Black,  and  B.  B.  Hinton,  to  be  chosen  by  them,  the  said 
irbitrators.  And  said  arbitrators  shall  have  full  power  to 
adjust  said  matters  by  directing  a  sale  of  said  land,  with  or 
rithout  the  vendor's  lien  as  they  may  determine,  or  by  can- 
•diing,  annulling  or  setting  aside  said  conveyance  or  sale  of 
*id  land  to  said  Hiram  Tison,  and  vesting  the  title  in  the 
>tateof  the  said  Sellars,  upon  such  terms  as  said  arbitrators 
'••y  impose  on  said  parties,  which  award  and  decision  of  said 
'bitrators  may  be  made  up  and  rendered  at  any  time  before 
l^enext  October  Term  of  said  Schley  Superior  Court.  All 
Ills  without  further  notice  to  either  of  us  of  the  time  and 
Uee  of  the  sitting  and  hearing  of  the  same  by  said  arbitra- 
>»,  and  the  award  when  made,  be  made  the  judgment  of 
Ud  Superior  Court. 

"Witness  our  hands  and  seals,  this  the  20th  day  of  May, 
S69." 

:0n  the  8th  of  September,  1869,  said  Blandford,  Hill  and 
iinton  made  an  award  under  said  submission.  It  is  headed 
jkorgia,  Schley  County,''  refers  to  the  submission,  (a  copy  of 
kieh  they  attached,)  recited  that  one  of  the  parties  had 
ilten  Blandford  and  the  other  had  chosen  Hill,  and  that 
ludford  and  Hill  had  authority,  under  the  submission,  to 

Vol.  XL.— 46. 
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select  a  third  arbitrator,  and  on  that  day  had  ^'metinBaena- 

Vista,  in  said  county  of  Marion,  and  made  full  choice  of 

Esq.,  as  such  third  arbitrator,"  and  that  thereupon  the  three 
made  an  award  as  follows,  substantially :  That  Sellars  had  i 
valid  vendor's  lien  against  said  land  for  the  payment  of  the 
purchase-money,  and  that  Tison  should  give  up  said  land  to 
Sellars,  administrator,  when  the  crop  was  gathered,  and  hisdeed 
from  Sellars,  administrator,  be  cancelled  so  as  to  vest  the  title 
of  said  land  in  said  estate;  that  the  judgment  be  entered 
satisfied  upon  Tison's  paying  the  costs  on  it ;  that  the  bill  be 
entered  settled  at  complainant's  co^ts,  and  that  this  award  be 
made  the  judgment  of  the  next  Superior  Court  of  Schlef 
County. 

A.t  said  term  of  Schley  Superior  Court,  Sellars,  as  soeli 
administrator,  presented  said  submission  and  award  to  the 
said  Court,  and  prayed  to  enter  it  upon  its  minutes.    Tiflon's 
counsel  objected  upon  the  grounds :  1st.  That  because  tbe 
award  was  made  in  Marion  county,  there  was  no  jurisdiction 
in  Schley  Superior  Court.     2d.  Because  it  did  not  api^etf 
that  the  arbitrators  were  sworn  as  required  by  law,  before 
they  made  the  award.     3d.  Because  it  did  not  appear  tbit 
Tison  had  been  served  with  a  copy  of  said  award,  or  that  he  bri 
waived  a  copy ;  and  4th.  Because  said  submission  is  not  under 
the  Act  of  1856,  but  a  submission  and  award  under  the 
common  law.     These  objections  were  overruleil  and  the  sub- 
mission and  award  were  ordered  to  be  entered  upon  the  raiuutes 
of  Schley  Superior  Court.     The  overruling  of  each  of  said 
objections  is  assigned  as  error. 

E.  H.  WoRRiLL,  S.  H.  Hawkins,  for  plaintiff  in  error. 

M.  H.  Blandford,  B.  Hill,  for  defendant. 

McCay,  J. 

Although  it  is  not  expressly  stated  in  the  subinissionia^i 
case  that  it  was  of  the  matters  in  controversy  in  a  peodi^j 
suit,  yet  it  is  a  fair  inference  from  the  recital  and  the  awi^i 
that  such  was  the  fact     Section  4190  of  tbe  Bevified 
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permits  the  reference  of  any  such  matter,  either  by  order  of 
Court  or  other  agreement,  in  writing,  and  makes  no  special 
provision  as  to  the  number  of  arbitrators^  or  as  to  the  mode 
of  proceeding.  This  section  forms  a  part  of  Chapter  2d 
ci  tlie  Title  in  the  Code  devoted  to  arbitrations,  all  of  which 
chapter  is  intended  to  permit  arbitrations  to  be  had  at  the 
option  of  the  parties,  either  in  the  mode  and  with  the  conse- 
qnences  prescribed  in  Chapter  1st,  o.r  as  was  usual  before  the 
Aot.  We  think  this  is  not  an  arbitration  under  Chapter 
1st,  Title  28,  Pt.  3d  of  the  Code,  and  that  it  was  properly 
made  the  judgment  of  the  Court  before  which  the  suit  was 
pending,  as  provided  by  section  4190  of  the  Code.  That 
Court  has  control  of  the  parties  to  the  suit,  and  will  see  to 
it  that  proper  reasonable  steps  have  been  taken,  and  that  the 
award  is  not  illegal,  as  is  usual  with  Courts  in  such  cases. 
Judgment  affirmed. 
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Head-notes,  except  those  followed  by  **(R.)"  are  made  by  the 

Judges.] 

D  AND  Satisfaction. — See  Novation. 

ACCOUNT— See  Equity,  S, 

A  CTIONS — See  Parties  to  Actions, 

ACTS  OF  CONGRESS. 

mmon-Cai^'iers,  1. 

ten,  7. 

'ansfer  of  cases  to  U,  S.  Courtis. 

ADMINISTRATORS  AND  EXECUTORS. 

lien  an  administrator,  in  the  year  1862,  after  re- 
ing  into  his  hands  a  sufficiency  of  asssets  to  meet 
Unsettled  claims  against  the  estate,  delivered  over 
remainder  to  the  heirs-nt-law,  but  in  making  the 
•ibution  gave  one  share  to  Barbara  Davis  and  her 
Iren,  under  a  mistake  of  laiv,  the  fact  being  that  it 
Qged  to  Barbara  Davis  alone,  and  the  said  Barbara 
e  no  objection  at  the  time,  but  consented,  under  the 
'^  mistake  of  law,  to  the  said  distribution,  but  did 
iiig  to  mislead  the  administrator,  who  was  not  at 
tifluenced  in  his  action  by  her  consent : 
L  The  delivery  of  the  assets  to  the  children,  who 
^  not  entitled,  was,  to  that  extent,  a  devastavit,  and 
•  Davis  is  not  estopped  by  her  acts  from  claiming  of 
administrator  her  full  rights  as  heir-at-law.     Davis 

Bagley  et  at 181 

8  effects  delivered  to  the  children  are  still,  in  contem- 
ioD  of  law,  in  the  hands  of  the  administrator  to  be 
Minted  for,  not  only  to  Mrs.  Davis,  but  to  any  other 
iOD  who  has  claims  against  the  estate.  Ibid. 
«t  if  the  effects  kept  in  hand  to  pay  the  demands 
lost  the  estate  in  1861,  have,  been  entirely  lost  with- 
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out  fault  of  the  administrator,  he  can  protect  himself 
as  to  said  effects  against  the  heirs-at-law  and  creditors, 
under  the  several  Acts  passed  since  the  war  for  the  re- 
lief of  administrators,  etc.     Ibid. 

4.  There  ought  to  be  a  new  trial  in  this  case,  in  which 
these  principles  shall  be  applied,  leaving  the  administra- 
tor to  show,  if  he  can,  that  there  are  subsisting  claims 
against  the  estate  of  higher  dignity  than  Mrs.  Davis^ 
claims,  which  are  entitled  to  the  fund  in  hand,  in  which 
case  Mi's.  Davis  is  only  entitled  to  what  remains,  after 
the  settlement  of  said  claims,  in  the  due  course  of  admio- 
istration.     Ibid. 

5.  Sales  by  administrators  and  executors,  when  it  is  not 
otherwise  provided  by  will,of  any  property  of  the ^tate, 
except  annual  crops,  carried  to  market,  must  be  at  pub- 
lic outcry,  to  the  highest  bidder,  and  the  purchaser  is 
bound  to  see  that  the  administrator,  or  executor,  is  ap- 
parently proceeding  under  the  prescribed  forms.  Ned 
et  aL,  V8,  PaUen 3JI 

6.  To  constitute  a  legal  private  sale,  by  an  executor,  or  ad- 
ministrator, of  annual  crops,  they  must  be  actually  cl^ 
ried  to  market  and  sold.  They  cannot  be  sold  on  the 
plantation.     Ibid.. 

7.  A  mere  direction  in  a  will,  that  the  executor,  as  soon  as 
practicable,  pa^  the  debts,  does  not  authorize  the  execu- 
tor to  sell,  much  less  to  sell  at  private  sale,  the  effects  of 
the  estate  coming  into  his  hands.     Ibid. 

8.  The  Superior  Courts  of  this  State  may,  by  writofc<vti- 
orari,  correct  the  error  of  an  Ordinary  who,  in  term  time, 
on  a  contest  with  parties  before  him,  grants  letters  of 
administration  ^^pendeiUe  lUe."  Redd  vs.  Duer^  Ordir 
nary 389 

9.  Railroad  stock,  under  our  law,  is  personal  assets.  8, 
W.  R,  R,  Co.  eLal.y  vs.  Thomason  etal ^ 

10.  When  there  arc  no  debts  unpaid,  and  the  administrator 
of  an  estate  illegally  disposes  of  property  of  the  estate, 
and  is  insolvent,  equity  will  entertain  a  bill  filed  by  the 
heirs-at-law  to  recover  the  property  so  illegally  dispoaed 
of,  or  to  decree  an  account  of  its  proceeds.     Ibid. 

11.  When  an  administrator,  without  authority,  disposed, 
at  private  sale,  of  South  Western  Railroad  stock,  tod 
the  same  was,  by  direction  of  the  administrator,  trant- 
ferred  to  the  purchaser  on  the  books  of  the  comnaoTt 
and  it  is  not  known  to  the  heir  who  is  the  present  ikm» 
er  of  the  stock :  Heldy  that  as  the  company  is  bound  H  - 
pay  the  dividends  to  the  true  owner  only,  it  is  a  proper 
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party  to  a  bill  filed  to  discover  the  present  owner^  and 
praying  a  re-transfer  of  the  stock  and  an  account  of  the 
dividend.     Ibid. 

12.  When  one  of  the  parties  to  an  original  contract  or 
cause  of  action  in  issue  or  on  trial,  is  dead,  or  when  an 
executor  or  administrator  is  a  party  to  any  suit  on  a  con- 
tract of  his  testator  or  intestate,  the  administrator  is,  un- 
der section  3,798  of  the  Revised  Code,  a  competent 
witness,  although  the  other  party  is  not.  Melntyre  vs. 
Mddnm 490 

13.  A  distress- warrant  in  favor  of  tw^o  administrators,  may 
issue  on  an  affidavit  of  one.     Scruggs  vs.  Gibson  et  al  511 

ADMISSION.     See  Confession. 

AFFIDAVIT. 

See  DistresS'Warrant. 
See  Arbitration^  2. 
See  Attadiment,  1. 
See  Continiiancef  1. 
See  Belief  Ad  of  1868,  4. 

AGENCY  AND  AGENTS. 

1.  Where  a  policy  of  insurance  contained  a  clause  that  "if 
any  prior  or  subsequent  insurance  has  been,  or  may  here- 
after be,  made  upon  said  property,  and  not  consented  to 
by  said  company,  in  writing,  this  policy  shall  be  null 
and  void,"  and  the  policy-holder  notified  the  agents  of 
the  company  that  he  would  get  additional  insurance, 
and  the  agent  consented,  and  the  insured  acted  upon 
that  consent  and  purchased  the  insurance,  the  first  policy 
18  not  void,  altliough  the  consent  of  the  agent  was  not 
in  writing.     Carrugivs.  The  Atlantic  F.  In.  Co 135 

2.  An  agent  of  an  insurance  company  authorized  to  make 
and  revoke  contracts  of  insurance,  is  the  proper  person 
to  give  consent  to  the  procuring  of  new  insurance,  unless 
his  powers  be  restricted  by  the  company  in  this  respect, 
and  the  insured  have  notice  of  the  restriction.     Ibid. 

3.  Notice  of  an  intention  to  got  additional  insurance,  and 
consent  thereto  by  the  agent  of  the  company,  is  suffi- 
cient, under  the  clause  in;this  policy,  to  justify  the  in- 
sured in  procuring  the  new  insurance,  there  being  no 
fraud.  But  if,  after  this  new  insurance  is  effected,  the 
original  policy  be  renewed,  and  no  other  notice  in  fact  be 
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given  to  the  agent  of  the  new  insurance  the  insurance 
will  or  will  not  be  valid,  according,  as  from  all  the  feds 
and  the  conduct  of  both  the  insured  and  the  agent,  the 
jury  shall  believe  it  was  or  was  not  the  intent  of  the  in- 
sured to  commit  a  fraud  by  over-insuring  his  property. 
Ibid, 

4.  The  war  revoked  the  agency  of  a  citizen  of  this  State, 
in  this  State,  for  a  citizen  of  Massachusetts,  which  ex- 
isted when  the  war  commenced,  without  any  act  of  revo- 
cation or  renunciation  by  the  parties.  Howell  d  al,f  n, 
Gordon 302 

5.  The  Courts  of  this  State  have  no  jurisdiction  to  render 
a  valid  judgment  against  a  citizen  of  another  State  in  a 
com mou-law  action,  unless  he  has  been  within  the  limits 
of  this  State,  and  has  been  served  with  process  while  in 
this  State.  And  a  judgment  confessed  by  thea^ntof 
such  non-resident  citizen,  who  has  never  been  served  in 
this  State,  would  not  bind  third  persons,  and  if  it  is 
levied  upon  property  claimed  by  a  third  person,  he  mav 
deny  the  validity  of  the  judgment  on  the  ground  thattlie 
Court  had  no  jurisdiction  of  the  person  of  the  defendant 
Ibid. 

6.  Where  an  agent  was  appointed  in  this  State,  by  a  non- 
resident person,  to  look  after  or  act  as  agent  for  certain 
lots  of  land,  with  no  other  or  general  powers,  and  anatr 
tachment  was  issued  against  said  uon-resiilent  owner, 
and  levied  upon  said  lots,  the  agent,  by  virtue  of  this 
authority,  was  not  authorized  to  ccmfess  a  general  judg- 
ment binding  upon  said  defendant  in  attacliment.  Ibii 

7.  The  war  revoked  tlie  agency  of  a  citizen  of  this  State, 
in  this  State,  for  a  citizen  in  Massachusetts,  which  ex- 
isted when  the  war  commenced,  without  any  act  of  re- 
vocation or  renunciation  by  the  parties.     Ibid» 

8.  When  A.,  at  theapproach  ofthe  Federal  army  to  Colnw- 
bia.  South  Carolina,  in  January,  1865,  meeting  the  Char- 
lotte, North  Carolina,  agent  of  the  Southern  Express  Con»- 
pany,  requested  him  to  take  special  charge  of  a  box  of 
silver  which  A.  wished  sent  to  Charlotte,  and  the  box 
was  shipped  and  receipted  for  by  the  agent  at  Columbia^ 
directed  bv  the  owner  to  Mrs.  Fitzsimmons.care  of  UF* 
Bates,  agent  of  the  Southern  Express  Company,  Cba*^ 
lotte.  North  Carolina,  and  the  box  was  delivered  tosaW 
agent  by  the  Ex  press  Company,  but  was  afterwanlslort- 
Held,  that  under  this  evidence  it  was  not  error  fiffrf* 
Court  to  charge  the  jury  that  if  they  believed  thepW** 
tiff  had  made  Bates  his  own  agent,  and  that  the  box  w 
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been  delivered  to  Bates^  the  Company  was  discharged. 
FUzsimmons  vs.  The  So.  Express  Co 330 

9.  A  witness  may  state  that  one  acted  as  agent,  but  this 
does  not  show  his  power  to  act,  nor  the  extent  of  the  au- 
thority, nor  can  a  witness  prove  an  agency  by  stating 
that  he  has  seen  the  writing  containing  the  appointment. 
The  paper  must  be  produced,  or,  if  properly  accounted 
for,  its  execution  and  contents  must  be  proven.  Neal 
etal.^vs.  Patten 363 

10.  Where  there  is  proof  that  an  appointment  of  an  agent 
is  in  writing,  and  the  question  is  as  to  the  extent  of  the 
power,  the  paper  must  be  produced,  or  accounted  for, 
and  the  agency  is  not  proven  by  showing  complaints, 
by  the  principal  of  the  agent,  and  by  his  employing 
counsel  to  get  the  effects  out  of  the  gent's  hands.     Ibid. 

11.  A  bill  was  filed  by  the  complainant,  S,  against  W. 
and  A.,  for  a  specific  performance  of  an  agreement  for  the 
sale  of  a  house  and  lot,  in  the  town  of  Eatonton,  praying 
that  W.  should  specifically  perform  the  alleged  agree- 
ment, by  making  a  good  warranty  title  to  the  property 
to  the  complainant,  and  for  such  other  and  further  relief 
as  is  proper  and  equitable  in  the  case.  On  the  trial  of 
the  cause,  it  appears  from  the  record  that  some  years 
prior  to  the  20th  July,  1863,  W.  had  sold  the  house  and 
lot  to  B.,  taking  his  notes  therefor,  and  executed  to  him 
a  bond  to  make  a  title  thereto  when  the  purchase-money 
should  be  paid.  Afterwards  B.  left  the  county,  and  on 
the  20th  May,  1863,  authorized  A.,  in  writing,  to  sell 
the  property,  and  out  of  the  proceeds  of  the  sale,  to  first 
pay  W.  what  was  due  him,  and  then  to  pay  his  other 
creditors.  On  the  20th  July,  1863,  A.,  as  the  agent  of 
B.,  sold  the  property  to  the  complainant,  S.,  for  the  sum 
of  $3,500  00  in  Confederate  money.  A  written  memo- 
randum of  the  terms  of  the  sale  was  signed  by  A.  as 
agent,  and  by  S.,  the  complainant.  The  written  memo- 
randum recites  the  terms  of  the  sale,  that  S.,  the  com- 
plainant, had  paid  A.  $1,100  00  of  the  purchase-money, 
and  A.  bound  himself  to  make  a  good  warranty  title  to 
S.  to  the  property,  or  that  W.  should  do  so  when  the 
balance  of  the  purchase- money,  $2,400  00,  should  bo 
paid.  It  also  appears,  from  the  evidence  in  the  record, 
that  A.,  when  about  to  make  a  sale  of  the  property,  ap- 
plied to  W.  to  know  whether  he  would  take  Confeder- 
ate money  in  payment  of  his  notes  due  by  B.,  and  he 
eaid  that  he  would,  and  in  order  to  enable  A.  to  con- 
summate the  contract  made  with  S.,  the  complainant,  W. 
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executed  a  deed  to  B.  for  the  property,  and  deposited  the 
same  with  A.  There  is  evidence  in  the  record  that  a 
short  time  after  the  purchase  of  the  property  from  A., 
the  complainant  deposited  the  balance  of  the  purchase- 
money  in  bank,  and  that  A.  \?a8  notified  that  the  mooqr 
was  deposited  there,  subject  to  his  order.  The  complain- 
ant S.,  went  into  the  possession  of  the  property  ander 
this  contract  of  purchase  from  A.,  as  the  agent  of  B. 
The  jur)',  upon  this  statement  of  facts,  under  the  charge 
of  the  Court,  found  a  verdict  in  favor  of  the  complain- 
ant, and  decreed  that  W.  should  specifically  perform  the 
contract  referred  to  in  the  bill,  made  by  his  agent,  A., 
by  making  the  complainant,  S.,  a  gooa  warrantj  title 
to  the  property  mentioned  in  said  bond,  referring  to  the 
written  memorandum  for  the  sale  of  the  property  of  the 
20th  July,  1863,  sigued  by  A.,  as  agent,  and  the  com- 
plainant. The  defendant  moved  for  a  new  trial  on  sev- 
eral grounds,  which  were  overruled  by  the  Court:  -ffeH, 
that  the  decree,  as  rendered  against  W.,  requiring  him 
to  execute  a  warranty  title  to  the  proi>erty  to  S.,  tlie 
complainant,  was  error,  in  view  of  the  facte  of  the  case 
as  disclosed  by  the  record.  A.  sold  the  property  to  S., 
as  the  agent  of  B.,  and  as  such  agent,  had  no  power  or 
authority  to  bind  W.  to  make  a  warranty  title  to  the 
property  to  S.,  and  there  is  no  evidence  in  the  record  of 
any  such  authority  from  W.  to  A.,  either  express  or  im- 
plied, which  would,  in  law  or  equity,  authorize  A.,  as 
his  agent,  to  bind  him,  W.,  to  make  such  a  warranty 
title  to  the  property  to  the  complainant,  as  specified  in 
the  decree.      Wynn  vs.  Smith 457 

12.  Held  further,  in  view  of  the  facts  of  this  case,  and  of 
the  power  conferred  on  this  Court,  "to  award  such  order 
and  direction  to  the  cause  in  the  Court  below,  as  may  be 
consistent  with  the  law  and  justice  of  the  case:''  tbatthe 
judgment  of  the  Court  below  be  reversed, and  a  newtrial 
ordered,  unless  the  complainant  shall  consent  to  takeand 
enter  a  decree  that  W.  shall  execute  a  warranty  deed  to 
the  property  to  B.,  bearing  the^ame  date  as  the  one  ex- 
ecuted by  him  to  B.,  and  deposited  with  A.,  as  the 
agent  of  B.,  to  enable  him  to  consummate  the  contract 
made  with  the  complainant  for  the  sale  of  the  property 
as  the  agent  of  B.,  and  that  the  deed,  so  executed,  shall 
operate  as  an  extinguishment  of  W.'s  interest  in  tbt 
property,  and  that  A.  be  decreed  as  the  agent  of  B.,  i* 
execute  a  warranty  deed  to  the  property  to  S.,  theooa* 
plainant,  in  the  name  of  B.,  his  principal.     Ibid, 
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AS  TO  INJUNCTION  AGAINST  AGENTS. 
)e  Conflict  of  Juriadictioriy  3. 

AMENDMENT. 

If  either  party  is  not  satisfied  with  the  answer  of  the 
Justice  of  the  Peace  to  ^  a  certiorari,  all  the  exceptions 
must  be  taken,  or  the  traverse  filed,  before  the  case  is 
called  in  its  order  for  a  hearing;  and  if  such  exceptions 
are  not  taken,  or  traverse  filed,  and  the  case  is  heard  in 
the  Superior  Court  upon  the  answer,  and  brought  to  this 
Court,  and  a  judgment  rendered,  the  parties  are  bound 
by  that  judgment,  and  neither  party  will  be  entitled  to 
have  an  amended  answer  to  the  certiorari  filed  in  the 
Superior  Court  after  the  judgment  of  this  Court.  WyaU 
w.  Turner ' 86 

Heldy  also,  that  it  was  not  error  for  the  Court  below  to 
allow  the  plaintifTs  declaration  to  be  amended  so  as  to 
charge  the  defendant  with  a  knowledge  of  the  unsound- 
ness of  the  slave,  at  the  time  of  the  ^ale.     McAfee  vs. 

MuOcey 115 

,  When  the  parties  are  at  issue  on  the  facts  set  forth  in 
an  affidavitof  illegality  to  an  execution,  the  defendant 
infLfa.,  can  not  set  up  new  grounds  of  illegality,  not 
contained  in  his  affidavit.     Dever  vs.  AMn 423 

APPEAL. 

When  an  appeal  is  taken  from  the  judgment  of  the 
Ordinary  in  allowing  or  refusing  a  homestead,  as  pro- 
vided by  the  Act  of  1868,  the  whole  case  is  brought 
np  by  the  appeal,  and  either  party  may,  in  the  appel- 
late Court,  raise  any  objections  or  make  any  motion 
in  relation  thereto,  authorized  by  law,  as  in  other  ap- 
peal cases  from  the  Court  of  Ordinary.  Lynch  & 
jPoUard  vs.  Pace 175 

ARBITRATION. 

After  an  award  has  been  made  by  arbitrators,  and 
IM^es  thereofare  furnished  to  each  of*the  parties,  they 
Inay  return  the  award  to  the  next  Superior  Court, 
temmenoed  and  held  in  the  county,  afler  the  award 
Ib  made,  whether  the  same  is  a  Regular  or  Adjourned 
Term  of  the  Court,  and  the  same  may  be  entered  on 
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the  miuutes  of  said  Court ;  and  the  complaint,  that 
the  award  was  entered  on  the  minutes  of  the  Superior 
Court  at  an  Adjourned  Term  thereof,  is  not  well 
founded,  the  more  especially  in  this  case,  as  the  com- 
plaining party  notified  his  adversary  that  iie  would 
file  his  objection  to  the  award  at  the  Adjourned  Term 
of  the  Court     Chisolm  vs.  Cothran,  et  al. 273 

2.  The  Court  below  erred  in  not  sustaining  the  demur- 
rer to  the  objections  to  the  award,  on  the  ground  that 
the  same  were  not  made  on  the  oaih  of  the  party  ob- 
jecting to  the  same,  as  required  by  the  4184th  section 
of  the  Code.     Ibid. 

3.  Whether  an  award  be  illegal  or  not  upon  its  face,  is 
a  question  of  law  for  the  Court,  and  is  not  an  issue  to 
be  submitted  to  a  jury.     Cobb  vs.  Morris^  et  al 671 

4.  In  an  issue  formed  upon  an  allegation  that  an  award 
of  arbitrators  was  made  under  a  mistake  of  the  arbi- 
trators, the  general  merits  of  the  controversy  are  not 
in  issue,  and  it  falls  upon  the  party  attacking  the 
award  to  show  the  fact  of  the  mistake,  and  it  is  not 
enough  to  show  that  the  weightof  testimony  is  against 
the  award,  and  from  thence  infer  a  mistake.     Ibid, 

5.  When  there  is  a  suit  pending,  and  one  of  the  imrties 
dies,  and  the  controversy  is  submitted  to  arbitration, 
between  the  survivor  and  the  representative  of  the 
deceased,  and  there  is  an  issue  formed  in  the  Supe- 
rior Court,  under  the  Statute  to  prevent  the  award 
from  being  made  the  judgment  of  the  Court,  the  sur- 
viving party  is  not  a  competent  witness  for  himself. 
Ibid. 

6.  Where  there  is  a  suit  pending  in  any  Court  of  this 
State,  the  parties  may,  under  a  rule  of  the  Court  or 
by  agreement  in  writing,  submit  the  dispute  to  arbi- 
tration, and  to  any  niimber  of  arbitrators,  and  their 
award  may  be  madethe  judgment  of  the  Court  where 
the  suit  is  pending,  even  though  the  proceedings  have 
not  complied  literally,  with  the  provisions  of  title 
28,  chapter  1st,  of  the  Code,  since  such  an  awanl  is 
not  strictly  under  the  system  provided  by  that  chap- 
ter.    Tison  vs.  Sellars 710 

ARREST  OF  JUDGMENT. 

1.  The  failure  to  join,  as  plaintiff,  in  a  suit,  a  joint  con- 
tractor, who,  as  appears  by  the  declaration,  has  no 
real  interest  as  such  plaintiff,  is  not  a  ground  for  ar-     J 
resting  a  judgment.     Eagle  Mav!fPg  Q>.vs.  JFwe.....  W 
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When  there  was  a  contract  made^  in  September,  1864^ 
to  deliver  to  plaintiff  certain  cotton  at  the  end  of  the 
war  between  the  United  States  and  the  Confederate 
States,  or  at  any  time  agreed  upon  by  the  parties,  and 
the  declaration  alleged  that  no  other  agreement  had 
been  made,  that  the  war  had  long  since  closed,  that  he 
had  made  a  demand  in  May,  1866,  and  the  plea  set 
forth,  that  at  the  close  of  the  war,  to-wit,  1st  of  May, 
1865,  the  defendant  tendered  to  the  plaintiff  said  cot- 
ton, which,  according  to  said  agreement,  was  then  to 
be  paid,  etc.,  that  he  had  refused  to  receive  it :  Held^ 
that  from  the  whole  record,  there  appeared  sufficient 
evidence  after  verdict  to  sustain  the  writ,  and  a  mo- 
tion to  arrest  the  judgment  was  properly  overruled. 
Ibid, 

,  Defendants  were  indicted  for  the  offence  of  simple 
larceny,  and  charged  with  having  wrongfully  and 
fraudulently  taken  and  carried  away  a  certain  ''white 
hog/'  without  alleging  the  hog  to  have  been  oi  any 
value:  Held,  that  by  the  common-law,  at  the  time  of 
our  statute  adopting  the  same,  the  value  of  the  prop- 
erty, in  an  indictment  for  simple  larceny,  was  required 
to  be  alleged  and  proved  on  the  trial,  and  that  that 
rule  of  the  common-law  is  still  of  force  in  this  State, 
and  a  failure  to  allege  the  value  of  the  property,  al- 
leged to  have  been  stolen,  in  the  indictment,  is  a 
good  ground  for  arresting  the  judgment  after  the 
verdict.     Davis  et  al.  vs.  The  State 229 

.  A  motion  to  set  aside  a  verdict,  on  the  ground  that 
one  of  the  jurors  was  not  upon  the  list  required  by 
law  to  be  filed  by  the  commissioners  to  revise  the 
jury  box,  is  an  objection  propter  defecium^  and  arises 
too  late  after  the  verdict,  though  the  movant  did  not 
know  the  fact  alleged  until  after  the  verdict.  Gorm- 
I^V8.  Laramore 253 

m  One  bad  count  in  an  indictment  is  no  ground  for  ar- 
rest of  judgment :  the  verdict  is  to  be  presumed  to 
have  been  found  upon  the  good  count  (R.)  Frain 
w.  The  State 529 

ASSIGNMENT  BY  BANK, 
ce  DidribiUion  of  Assets. 

ASSIGNMENT  OF  ERRORS. 
^paffe421. 
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ATTACHMENT. 

1.  Section  3210  of  the  Revised  Code,  providing  for  the 
attachment  of  an  administrator  or  executor,  who  is 
actually  removing  or  about  to  remove,  the  property 
of  the  deceased  out  of  any  county,  does  not  authodze 
an  attachment,  on  the  ground  that  the  executor  or  ad- 
ministrator is  himself  actually  removing.  The  affidavit 
must  allege  that  he  is  actually  removing  the  property, 
or  about  to  remove  it.     HoUoway  va.ChUea 3^ 

See  Bankruptcy i  1. 
See  Oamiahment. 

BANKRUPTCY. 

1.  "F,  was  declared  a  bankrupt,  in  the  District  Court  of 
South  Carolina,  about  the  1st  of  January,  1869.  R. 
&  Company  had  obtained  a  judgment  against  F.,  in 
the  District  Court  of  South  Carolina,  for  a  debt  due 
them  by  F.,  the  bankrupt,  on  the  21st  August,- 1864. 
R.  &  Company  sued  out  an  attachment,  in  this  State, 
against  F.,  the  bankrupt,  based  upon  the  judgment 
obtained  against  him  in  the  District  Court  of  South 
Carolina,  which  was  levied,  by  a  summons  of  garnish- 
ment, served  upon  B.  &  M.,  as  garnishees.  The  at- 
tachment was  taken  out  on  the  8th  of  December,  1868, 
and  served  u|K>n  the  garnishees  the  same  day,  about 
one  month  prior  to  the  time  F.  was  declared  a  bank- 
rupt. M.,  the  assignee  of  the  bankrupt,  moved  the 
Court  to  dissolve  the  attachment,  on  the  ground  that 
the  same  had  been  taken  out  within  four  months 
prior  to  the  time  F.  was  declared  a  bankrupt.  The 
Court  sustained  the  motion  and  dissolved  the  attach- 
ment :  Hddj  that  the  judgment  obtained  in  the  Dis- 
trict Court  of  South  Carolina  could  not  be  collect^ 
in  this  State,  except  by  a  suit  thereon,  at  commoo* 
law,  or  by  process  of  attachment,  and  that,  in  either 
case,  the  proceeding  instituted  to  collect  thejudgmeot 
debt  in  the  Courts  of  this  State,  was  mesne  proeeu; 
and  that  inasmuch  as  the  14th  section  of  the  Bank* 
rupt  Act  of  1867  declares  that  the  title  to  the  prop* 
erty  of  the  bankrupt  shall  vest  in  the  assignee,  al- 
though, the  same  is  there  attached  on  mesne  prooal^ 
as  the  property  of  the  debtor,  and  shall  dissolve  any 
such  attachment,  made  within  four  months  neztpre- 
ceeding  the  commencement  of  said  proceeding,  tMR 
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error  in  the  judgment  of  the  Court  below,  or- 
said  attachment  to  be  dissolved.     RandeU  & 

McLnin 162 

3  property  is  levied  on  by  a  sheriff,  under  an 
on  from  a  State  Court,  and  the  defendant  is  ad- 
a  bankrupt,  and  no  proceedings  are  taken  in 
nkruptcy  Court  to  compel  the  property  levied 
3e  brought  into  that  tribunal  for  distribution, 
udication  of  bankruptcy,  and  the  issuing  of  the. 
ry  writ  of  protection  is  no  excuse  to  the  sheriff 
proceeding  to  sell  the  property  and  raise  the 
.     Sharnuin  vs.  Howell 257 

BANKS. 

ibtUiori  of  Assets, 

BIGAMY. 

inal  Lawy  6. 

BASTARDY. 

oes. 

inal  LaWy  3. 

BILL  OF  EXCEPTIONS. 

an  injunction  was  granted  upon  the  ex  parte 
ition  of  the  complainant  in  the  bill^  which  ex 
>rder,  so  granted  by  the  Judge  in  vacation,  was 
sd  to  by  the  defendant,  and  brought  up  to  this 
without  having  made  any  motion  before  the 
to  revoke  or  dissolve  the  injunction,  as  provi- 

the  3151st  section  of  the  Code :  Heldy  that 
anting  of  the  ex  parte  order  for  an  injunction 
»t  such  a  judgment,  decision  or  decree  of  the 
<  heard  at  Chambers,  as  entitles  the  defendant 
)pt  to  the  same,  and  bring  it  before  this  Court 
t  of  error  under  the  4192d  section  of  the  Code. 

11  w.  Stewart ; 167 

Dtion  was  granted  upon  an  ex  parte  application. 
r  was  filed,  ten  days  notice  was  given,  and  a 
i  was  made  to  dissolve  the  injunction.  Upon 
iringy  the  inj u notion  was  dissolved :  JSeldy  that 
if  exceptions  did  not  operate  as  a  mpercedeaa^ 
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so  as  to  keep  the  injunction  of  force.  (R.)  The  Nacoo- 
ohee  H,  Mining  Co.  vs,  Davis 309 

3,  If  exceptions  be  taken  to  said  judgment,  they  should 
be  certified,  allowed,  and  entered  upon  the  record. 
But  no  writ  of  error,  as  to  them,  can  be  heard  in  this 
Court,  until  after  the  final  disposition  of  the  cause  in 
the  Court  below,     (R.)     Ibid. 

4.  A  cause  was  called  in  its  order  upon  the  docket  of 
this  Court,  and  a  motion  was  made  to  dismiss  it,  on 
the  grouud  that  the  bill  of  exceptions  had  not  been 
certified  and  signed  within  thirty  days  after  the  de- 
cision was  made  at  Chambers,  and  that  no  reason  was 
given  in  the  certificate  of  the  Judge,  why  it  was  not 
signed  and  certified  within  the  thirty  days,  as  provi- 

V  ded  by  the  Code,  and  this  Court  dismi^ed  the  writ 
of  error,  on  that  ground,  and  ordered  the  judgment 
of  the  Court  below  to  be  aflSrrae<l.  On  the  next 
morning  after  the  writ  of  error  was  dismissed,  and 
before  tlie  minutes  of  the  Court  had  been  read  and 
approved,  the  counsel  for  the  plaintiff  in  error  made 
a  motion  to  have  the  judgment  of  the  Court,  dismiss- 
ing the  writ  of  error  and  af&rming  the  judgment  of 
.  the  Court  btlow,  set  aside  and  the  case  reinstated  on 
the  docket,  and  that  a  mandamus  ni^  be  issued  by 
.this  Court,  to  the  presiding  Judge,  to  show  cause  why 
he  should  not  state  in  his  certificate  the  reason  why 
rhe  did  not  sign  and  certify  the  bill  of  exceptions, 
•within  the  thirty  days.  The  motion  for  a  mmidanm 
was  in  writing,  and  the  truth  of  the  facts  stated  there- 
lin,  was  verified  by  the  oath  of  one  of  the  counsel  in 
tthecase;  from  which  it  appears,  that  the  bill  of  ex- 
ceptions was  presented  to  the  Judge  within  thetliirty 
days,  but  that  he  having  objections  to  some  of  the 
facts  stated  therein,  did  not  return  the  same  to  the 
;j)laintitf,  orliis  attorney,  within  ten  days,  as  required 
i)y  the  Code,  but  retiiine<l  the  same  in  his  possession, 
until  after  the  expiration  of  thirty  days,  and  then 
certified  and  signed  said  bill  of  exceptions,  without 
stating  any  reason  therein  for  his  delay  and  failure  to 
sign  and  certify  the  same,  within  the  thirty  days,  as 
•required  by  law:  Held,  that  inasmuch  as  the  Code 
j)rovides,  that  if  from  any  cause  the  bill  of  exceptimw 
is  not  certified  by  the  Judge,  without  fault  of  the 
party  tendering  the  same,  such  party,  or  his  attomeji  i 
shall  apply  at  the  next  term  of  the  Supreme  Courti  •' j 
wherever  it  may  be,  and  may,  on  petition,  obtain  from  ' 
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said  Court  a  mandamus  nisi  directed  to  such  Judge, 
and,  inasmuch  as  the  Court,  at  the  time  of  the  adop-^ 
tion  of  the  Code,  held  its  terms  at  several  different 
times .  and  places  in  the  State,  the  application  for 
mandamus  might  have  been  made  at  any  time  during 
the  next  term  of  the  Court,  and  as  the  terms  of  the 
Court  have  since  been  located  at  one  place,  and  as  the 
present  term  of  the  Court  is  the  next  term  held,  since 
the  bill  of  exceptions  was  tendered  to  the  Judge,  and 
no  time  specified  either  in  the  Code,  or  by  the  rules 
of  this  Court,  within  what  time  during  the  term  of  the 
Court,  the  mandamus  shall  be  applied  for,  the  plain- 
tiff in  error  is  within  the  provisions  of  the  Code,  when 
he  applies  for  a  mandamt^  at  any  time  during  the 
term,  as  he  has  done  in  this  case.  Lane  et  at.  vs. 
Bobenson 467 

Held  further,  that  inasmuch  as  it  is  shown  to  this 
Court,  during  the  term,  by  the  oath  of  the  attorney 
for  the  plaintiff  in  error,  that  the  bill  of  exceptions 
was  tendered  to  the  Judge  within  the  thirty  days 
from  the  date  of  his  decision  at  Chambers,  and  that 
it  is  not  his  fault  that  the  same  was  not  properly 
signed  and  certified,  he  is  entitled  to  the  manda- 
mus prayed  for  in  his  petition,  and  that  the  case  be 
reinstated  on  the  docket  of  this  Court,  and  that  the 
order  dismissing  the  same  be  rescinded  and  set  aside, 
in  order  that  the  plaintiff  in  error  may  not  lose  any 
of  his  rights  in  the  case,  by  reason  of  the  failure  of  the 
Judge  to  certify  his  bill  of  exceptions,  as  required  by 
law.     Ibid. 

A  writ  of  error  does  not  lie  to  an  ex  parte  order  for 
ininnction  granted  in  Chambers ;  there  must  first  be 
a  hearing  npon  a  motion  to  vacate  or  modify  the  in- 
junction.    (R.)     Camfield  et  al.  vs,  Shaw « 492 

The  bill  of  exceptions  not  having  been  served,  the 

-writ  of  error  was  dismissed.     (R.)    Howell  vs.  Green.  510 

The  bill  of  exceptions  was  not  certified  and  sent  up 

to  this  Court  in  accordance  with  law  and  rules  of 

CSoort,  and  was,  therefore,  dismissed.     (R.)  Jones  vs. 

Swme... 542 

F  If  the  bill  of  exceptions  be  not  served  upon  defend- 
jmt  in  error,  or  his  counsel,  within  the  time  required 
Skr  law,  the  writ  of  error  will  be  dismissed.     (R.) 

iWoisanet  al,  vs.  Johnson  et  al 544 

L  If  m  brief  of  the  oral  and  a  copy  of  the  written  tes- 
III1110117  in  the  cause,  be  not  incorporated  in  the  bill 

Vot.  xir-ir. 
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of  exceptions,  or  be  not  attached  to  the  bill  of  excep- 
tions, as  an  exhibit,  when  it  is  presented  to  the  Judge 
for  his  certificate,  and  identified  as  true  by  the  signa- 
ture of  the  Judge  thereupon,  the  writ  of  error  will  be 
dismissed.  Though  the  brief  of  evidence  come  here 
certified  by  the  Clerk  as  part  of  the  record,  it  is  no 
part  of  the  record.     (R.)     Doyal  vs.  Maxwell  &wife»  5 

11.  The  action  of  the  Court  below  upon  a  collateral  is- 
sue, is  not  reviewable  by  writ  of  error  while  the  cause 
is  pending  below.  Such  a  case  being  brought  up,  the 
writ  of  error  was  dismissed  without  prejudice  to  plain- 
tiff's right  to  file  a  bill  of  exceptions  pendente  Ute  un- 
der section  4191,  Revised  Code.  (R.)  Doe  ex  dem. 
Herrin  vs  GrranniSy  admW 51 

12.  It  is  the  duty  of  the  plaintiff  in  error  to  bring  up 
the  whole  record  of  his  case  to  this  Court,  and  when 
there  was  a  motion  to  set  aside  a  judgment  on  the 
ground  that  the  consideration  of  the  debt  sued  on, 
was  a  horse  to  be  used  in  the  Confederate  service,  and 
the  Court  below,  on  proof,  granted  the  motion,  and 
the  plaintiff  in  the  judgment  excepte<l,  but  failed  to 
bring  up  any  record  of  the  judgment,  or  even  to  show 
its  date :  Held^  that  in  favor  of  the  decision  of  the 
Court  below,  this  Court  will  presume,  either  that  the 
judgment  was  obtained  during  the  war,  when  such  a 
plea  would  not  have  been  allowed,  or  if  since  the  war, 
on  an  erroneous  ruling  of  the  Court  against  the  plea. 
Easley  vs.  Camp 69 

13.  Deficiencies  in  tlie  record  may  be  supplied  by  the 
recitals  in  the  bill  of  exceptions.  (R.)  WiUicmson 
vs,  Wardlaw 703 

14.  If  the  certificate  as  to  the  bill  of  exceptions  be  upon 
the  record  and  not  on  the  bill  of  exceptions,  the  writ 
of  error  will  not  be  dismissed,  if  they  came  to  this 
Court  in  one  envelope.     (R.)     Ibid. 

15.  If  several  cases  are  stated  exactly  alike  and  the 
statement  of  one  is  copied  into  the  bill  of  exceptions, 
it  is  suflRcient  to  state  how  many  other  cases  tliere 
were,  and  that  the  entries  in  them  were  the  same  as 
in  the  one  copied.     (R.)     Ibid. 

Seepages  95,  121,  128,  152,  197,  387,  421,  704. 

BONA  FIDES. 

See  Damages,  6, 
See  Equity,  6,  7. 
See  Corporations,  4. 
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Titles — See  Ejectment,  1. 
SviDEN-CE — See  New  Trial,  10. 
'  Proof — See  Practice,  3. 
-See  Corporations,  1. 
-See  Common- Carriera, 
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Paxson  vs.  Bailey  &  Park 17th  Ga.  R., 

Phillips  vs.  WUliams 89th 

Pollock,  Adm'r,  et  al,j  vs  Gilbert 16th 

Pollock  vs.  Gilbert 16th 

Powell  vs.  Parker  tt  al 38th 

Robinson  et  al.,  vs.  The  Bank  of  Da- 1    jg^ 

rien,etc j 

Rogers  vs.  Atkinson  etal 1st 

Rogers  vs.  Atkinson  etal 18th 

Rnff&  Co.  vs.  Wm.  M,  Johnson 40th 

Schaffer&  Co.  vs.  Baker  &  Carswell 38th 

Sims  vs.  The  Southern  Express  Co 88th 

Smith  vs.  Bryan 34th 

Smith  et  aZ.,  vs.  Inferior  Court  of  Ran-  \   j,.y 

dolph  Co I  ^^^ 

Sutton  vs.  Chenalt 18th 

Thornton  vs.  Lane 11th 

TyusA;  Beall  vs.  Rust 37th 

Walker  vs.  Spurlock 23d 

Watson  vs.  Tmdall  et  al 24th 

White  vs.  Haslett 40th 

White  vs.  Herndon 40th 

White  vs  Crew 16th 

Wilder  vs.  Lumpkin 4th 

Winter  vs.  Muscogee  R.R.  Co 11th 

Worrell  vs.  Wright 25th 

Young  vs.  Hams 6th 

CENTRAL  RAILROAD  AND  BANKING  CX)MPANT. 

See  Railroads,  3  et  aeq. 

CERTAINTY. 

1.  Aconfeision  ofjudgmentfor  tliesum  of$ ^with 

interest  and  costs  of  suit^  is  not  sufficient  to  sostaio  a 
judgment,  signed  up  for  a  specified  sum  as  principal, 
with  interest,  etc.,  as  the  shape  of  the  confession 
shows  that  the  parties  had  not  agreed  upon  the 
amount  with  which  the  blank  was  to  be  filled,  or  had, 
for  some  other  reason,  neglected  to  fill  it;  such  jadg* 
ment  takes  no  lien  on  the  property  of  the  defendants, 
and  an  order  of  Court,  amending  the  confession  bj 
filling  the  blank  with  the  sum  for  which  the  judg- 
ment had  been  signed,  will  not  create  a  lien  on  prop- 
erty purchased  from  the  defendants,  bona  fide,  prior 
to  the  date  of  such  order.  The  record  in  such  case 
was  only  notice  of  what  it  contained,  and  was  not 
notice  that  there  was  any  legal  judgment  against  the 
defendants  or  any  lien  upon  their  property.  Lu  ff$>  m^ 
Yates ffflc 

2.  When  there  were  three  credits  on  the  note  sued  on,     II 
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one  of  which  was  nncertain  and  doubtful  as  to  the 
amount  and  date  thereof,  and  the  jury  found  a  verdict 
tor  the  plaintiffs  for  principal,  interest  and  costs: 
Heldj  that  the  verdict  was  not  sufficiently  certain,  ac- 
cording to  the  facts  in  this  case,  to  authorize  a  judg- 
ment to  be  entered  thereon  for  any  definite  sum. 
Jackson  vs  Jackson 150 

Where  the  defendant  in  an  attachment  claimed 
$980  88,  and  the  bond  and  declaration  followed  the 
attachment,  as  to  the  amount,  and  the  proof  is  such  as 
to  justify  a  verdict  for  that  amount:  -ETeW,  that  a 
verdict  of  the  jury  for  the  plaintiff  for  $9.80  88  will 
be  taken  (nothing  otherwise  appearing)  to  be  a  ver- 
dict for  $980  88,  the  amount  sworn  to  and  claimed 
by  the  plaintiff.     HevnJcin  &  Palmore  vs.  Barbery 249 

It  is  the  duty  of  the  plaintiff  in  error  to  bring  up  the 
whole  record  of  his  case  to  this  Court,  and  when  there 
was  a  motion  to  set  aside  a  judgment  on  the  ground 
that  the  consideration  of  the  debt  sued  on  was  a 
horse,  to  be  used  in  the  Confederate  service,  and  the 
Court  below,  on  proof,  granted  the  motion,  and  the 
plaintiff  in  the  judgment  excepted,  but  failed  to  bring 
up  any  record  of  the  judgment,  or  even  to  show  its 
date  :  Hdd,  that  in  favor  of  the  decision  of  the  Court 
below,  this  Court  will  presume  either  that  the  judg- 
ment was  obtained  during  the  war,  when  such  a  plea 
would  not  have  been  allowed,  or,  if  since  the  war,  on 
an  erroneous  ruling  of  the  Court  against  the  plea. 
Easly  vs.  Camp 698 

ee  Charge  of  the  Court y  1,  3,  5. 

CERTIFICATE. 

5e  BiU  of  Exceptions  J  14, 
•e  EmdencCy  21. 
le  BebelHon,  3. 

CERTIORARI. 

If  either  party  is  not  satisfied  with  the  answer  of  the 
iTastice  of  the  Peace  to  a  certiorari,  all  the  exceptions 
t&nst  be  taken,  or  the  traverse  filed,  before  the  case  is 
Called  in  its  order  for  a  hearing ;  and  if  such  excep- 
tions are  not  taken,  or  traverse  filed,  and  the  case  is 
beard  in  the  Superior  Court  upon  the  answer^  and 
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brought  to  this  Court,  and  a  judgment  rendered,  the 
parties  are  bound  by  that  judgment,  and  neither  party 
will  be  entitled  to  have  an  amended  answer  to  the 
certiorari  filed  in  the  Superior  Court  after  the  adjourn- 
ment of  this  Court.     Wyatt  vs.  Tamer 36 

2.  The  Superior  Courts  of  this  State  may,  by  writ  of 
certiorari,  correct  the  error  of  an  Ordinary  who,  in 
term  time,  on  a  contest  with  parties  before  him,  grants 
letters  of  administration  ^^pendente  lite.**  Redd  vs. 
Duer,  Ord 

3.  The  judgment  of  a  committing  Court,  that  the  de- 
fendant be  committed  or  give  bond,  etc.,  cannot  be 
corrected  by  the  Superior  Court  by  certiorari.  Hyden 
vs.The State '. 471 

4.  When  a  magistrate,  after  a  hearing,  orders  a  prisoner 
under  arrest  to  be  committed,  or  give  bond  to  appear 
at  the  Superior  Court,  to  answer,  it  is  illegal  for  the 
magistrate  to  give  judgment  against  the  prisoner  for 
the  costs,  other  than  the  costs  of  his  own  witnesses, 
and  such  illegality  may  be  corrected  hy  certiorari    lb, 

CHARGE  OF  THE  COURT. 

1.  If  a  principle  of  law  is  clearly  and  distinctly  read 
by  counsel  in  the  presence  and  hearing  of  the  jury  and 
the  Judge  in  his  charge  says :  "I  cliarge  you  that  the 
decision  just  read  is  law,  witliout  repeating  it  in  the 
hearing  of  the  jury,  this  is  not  error.  It  is  sufficient 
if  the  Taw  is  given  in  charge  so  plainly  that  the  jury 
can  have  no  difficulty  in  understanding  it,  whether  it 
is  repeated  in  their  Jiearing  by  the  Judge  himself,  or 
read  by  another  and*  sanctioned  and  charged  by  him 

as  read.     Dillon  vs.  McRae 10" 

2.  It  is  error  in  the  Judge  of  the  Superior  Court,  in  any 
case,  civil  or  criminal,  or  in  equity,  during  its  pro- 
gress, or  in  his  charge  to  the  jury,  to  express  or  inti- 
mate his  opinion,  as  to  what  has  or  has  not  been  proved, 
or  as  to  the  guilt  of  the  accused.  Stephenson  vs.  Thi 
State 291 

3.  If  there  be  statements  in  an  answer  in  equity,  not  re- 
sponsive to  the  bill,  and  the  Court  charge  the  jury 
that  the  defendant's  answer,  in  response  to  the  bill,  is 
evidence,  it  is  error  in  the  Court,  if  it  fail  to  charge 
that  matter  not  in  reply  to  the  charges,  is  not  evi- 
dence. The  Court  ought,  either  by  specific  mentioD 
of  the  points  not  responsive,  or  by  general  instructions^ 
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according  to  the  nature  of  the  case,  to  point  oat  to  the 
jury  the  application  of  the  rule  to  the  bill  and  answer 
to  the  Court.      Neol  et  al.,  va,  PaJtten 363 

4.  A  charge  of  the  Court  that  does  not  harm  the  party 
complaining  of  it,  is  not  a  ground  for  a  new  trial,  even 
though  the  charge  be  wrong.     Dever  v«.  Akin 423 

5.  The  plaintifiF  brought  his  action  for  libel,  upon  the 
following  publication :  "  We  have  no  reply  to  make 
to  the  statement  of  a  lad  who  is  convicted  of  perjury 
by  the  solemn  oath  of  a  gentleman  whose  veracity 
stands  unimpeached  and  unimpeachable.''  The  Judge 
charged  the  jury  on  the  trial,  that  to  charge  ajiother 
in  a  printed  newspaper,  published  and  circulated  in 
the  county,  "that  he  is  convicted  of  perjury,"  is  ac- 
tionable, without  proof  of  special  damages :  Heldy 
that  this  charge,  when  applied  to  the  facts  of  the  case 
was  not  suflBclently  full,  as  it  was  calculated  to  pro- 
duce an  impression  on  the  mind  of  the  jury,  that  the 
legal  eflfect  of  the  publication  was  to  charge  the  plain- 
tiff with  the  commission  of  legal  peijury,  which  most 
probably  caused  them  to  find  heavier  damages  than 
they  would  have  found,  if  they  had  been  instructed 
that  the  publication  did  not  amount  to  a  charge  of 
legal  perjury.     Pugh  vs.  McCarthy 444 

6.  It  is  not  error  in  the  Court  to  charge  the  jury  as  to 
what  constitutes  a  gaming  table,  and  to  say\o  them, 
after  charging  them  that  they  were  the  judges  of  the 
law  and  the  fact,  that  this  did  not  mean  that  they 
might  do  as  they  please,  or  might  disregard  the  charge 
oftheCourt.     Brown  vs,  The  State 689 

Charter — See  Corporations, 

Commitment  Trial — See  Bes  Adjudicatay  2. 

COMMON-CARRIERS. 

1.  The  plaintiff  brought  an  action  against  the  defendant 
as  a  common  carrier,  to  recover  the  value  of  a  certain 
quantity  of  lumber  shipped  on  board  a  steamboat  run- 
ning on  the  Savannah  river,  from  the  city  of  Augusta 
to  Savannah,  and  it  appeared  from  the  evidence  that 
the  boat  and  cargo  was  lost  by  the  carelessness  of 
the  engineer  of  the  boat,  and  the  defendant,  on  the 
trial,  set  up  as  a  defence  that  he  was  not  liable  to  the 
plaintiff  for  the  loss  of  the  lumber,  under  the  provi- 
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sions  of  the  Act  of  Congress  of  3d  March,  1851, 
which  defense  was  overruled  by  the  Ck)urt  below  on 
a  motion  for  a  new  trial :  Hddy  that  as  the  steamboat 
was  running  on  the  Savannah  river,  which  is  within 
the  limits  and  jurisdiction  of  this  State,  that  said  river 
is  within  the  exception  of  the  Act  of  Congress  of  1851, 
which  provides  ^*that  the  Act  shall  not  apply  to  the 
owner  or  owners  of  any  canal-boats,  barge  or  lighter, 
or  to  any  vessel  of  any  description  whatsoever,  used 
in  rivers  or  inland  navigation,"  and  that  there  was  no 
error  in  the  Court  below  in  overruling  the  motion  for 
a  new  trial  on  the  several  grounds  stated  in  the  mo- 
tion therefor.     Plant  vs.  StovcUl 85 

2.  When  A.,  at  the  approach  of  the  Federal  army  to 
Columbia,  South  Carolina,  in  January,  1865,  meet- 
ing the  Charlotte,  North  Carolina,  agent  of  the  South- 
ern Express  Company,  requested  him  to  take  special 
charge  of  a  box  of  silver  which  A.  wished  sent  to 
Charlotte,  and  the  box  was  shipped  and  receipted  for 
by  the  agent  at  Columbia,  directed  by  the  owner  to 
Mrs.  Fitzsimmons,  care  of  L.  F.  Bates,  agent  of  the 
Southern  Express  Company,  Charlotte,  North  Caro- 
lina, and  the  box  was  aelivered  to  said  agent  by  the 
Express  Company,  but  was  afterwards  lost:  HM, 
that  under  this  evidence  it  was  not  error  for  the  Court 
to  charge  die  jury  that  if  they  believed  the  plaintiff 
had  made  Bates  his  own  agent,  and  that  the  box  bad 
been  delivered  to  Bates,  the  Company  was  discharged. 
Fitzsimmona  vs.  Southern  Express   Company 330 

3.  An  understanding  or  custom  between  connecting  rail- 
roads, that  when  the  cars  of  one  road  are  switched  off 
upon  the  track  of  the  other,  the  said  other  road  is 
responsible  for  the  freight,  although  receipts  are  not 
given  till  the  freight  has  been  examined,  checked,  and 
found  all  right,  or  the  deficiency  noted,  is  a  good  and 
valid  custom  between  the  roads,  but  under  section  2058 
of  our  Code,  does  not  bind  the  owner  of  the  goods. 
The  last  company  receipting  for  the  goods  "in  good 
order,"  is  responsible  to  the  owner  if  they  are  lost  or 
damaged  before  examined  and  transferrea  to  the  con- 
necting road.      Wallace,  Superintendent^  vs.  RosenthaB  HO 

Conditional  Sales — See  pages  44-45. 

CONFEDERATE  STATES. 
See  Oonstitviional  Law,  1.     See  Bebdlxon. 


INDEX.  735 

Confederate  Treasury  Notes — See  Payment 

CONFESSION. 

1.  When  one  charged  with  larceny  was  threatened  by 
the  owner  of  the  goods  to  be  "prosecuted  for  dam- 
ages/' and  solicited  to  settle,  and  he  replied  that  ho 
would  pay  fifty  dollars  if  it  could  be  settled  :  Hdd, 
that  this  was  not  admissible  to  show  the  guilt  of  the 
defendant  on  an  indictment  for  the  larceny,  the  con- 
fession, if  such  it  was,  having  been  made  under  the 
hope  of  a  settlement.     Frain  vs.  The  StaJte 529 

CONFESSION  OF  JUDGMENT. 

See  Certainty  J  1. 
See  Judgments,  4. 

Consent — See  Insurance. 

CONFLICT  OF  JURISDICTION. 

1.  It  appeared  that  S.  had  instituted  suit  against  E.,  in 
a  Court  of  this  State,  to  recover  the  sum  of  $5,000  00, 
alleged  to  be  due  the  plaintiff  by  the  defendant,  and 
during  the  pendency  of  the  suit  in  this  State  the 
plaintiff  instituted  a  suit  against  the  defendant  E.  in 
the  Supreme  Court  of  the  State  of  New  York,  and 
held  him  to  bail  there,  for  the  same  identical  demand 
for  which  the  suit  was  pending  in  the  Court  of  this 
State.  A  judgment  was  obtained  by  the  plaintiff 
against  the  defendant,  in  the  Superior  Court  of  this 
State,  in  the  suit  instituted  here,  which  judgment  was 
paid  off  and  satisfied  by  the  defendant ;  and  a  bill  was 
filed  by  the  defendant  in  that  judgment  against  the 
plaintiff  therein,  alleging  that,  after  the  payment  and 
satisfaction  of  the  judgment  obtained  in  this  State, 
the  said  plaintiff  fraudulently  led  the  defendant  in 
that  judgment  (now  complainant),  both  by  word  and 
Mctj  to  believe  that  the  suit  pending  against  him  in 
the  New  York  Court  would  be  abandoned,  and  thereby 
prevented  him  from  making  his  defence  thereto,  as  he 
otherwise  should  have  done,  but,  with  full  knowl- 
edge that  the  judgment  obtained  in  this  State  had 
been  paid  off  and  satisfied,  afterwards  proceeded  in 
the  New  York  Court  and  obtained  a  judgment  there 
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upon  the  same  identical  demand.  The  prayer  of  the 
bill  is  that  the  defendant  may  be  perpetually  enjoined 
from  enforcing  that  judgment  so  obtained  in  the  New 
York  Court  against  him  and  his  securities  on  his  bail 
bond :  Held^  that  the  States  of  the  American  Union, 
except  for  all  purposes  as  specified  in  the  Constitution 
of  the  United  States,  are,  in  legal  contemplation,  for- 
eign to  each  other,  and  that,  as  both  parties  are  citi- 
zens of  this  State,  a  Court  of  Equity  has  jurisdiction 
over  the  person  of  the  defendant  to  restrain  him,  by 
injunction,  from  enforcing  the  judgment  obtained  in 
'  the  State  of  New  York  ;  it  being  contrary  to  equity 
and  good  conscience  that  the  defendant  should  collect 
both  judgments  for  the  same  demand  ;  that  there  is  a 
clear  distinction  as  to  the  power  and  authority  of  a 
Court  of  Equity,  in  this  State,  to  restrain,. by  injunc- 
tion, the  proceedings  of  a  Court  in  another  State,  and 
the  power  and  authority  of  the  Court  to  restrain,  by 
injunction,  the  personal  action  of  a  citizen  of  this  State. 
In  the  one  case,  a  Court  of  Equity,  in  this  State,  has 
no  jurisdiction  ;  in  the  other,  it  has  jurisdiction  tore- 
strain  the  personal  action  of  the  defendant  from  en- 
forcing an  unconscientious  demand  in  another  State 
in  a  proper  case  made ;  that  the  record  now  before 
the  Court  makes  such  a  case.  Comity  between  the 
Courts  of  the  several  States  does  not  require  the  Courts 
of  this  State  to  assume  that  the  Courts  of  the  State  of 
New  York  are  any  more  competent  to  hear  and  de- 
cide the  defendant's  claim  and  to  do  him  justice  than 
are  the  Courts  of  this  State,  to  the  jurisdiction  of 
which  the  defendant  has  voluntarily  submitted  the 
same  for  adjudication ;  and  the  judgment  of  the 
Court  below,  dismissing  the  complainant's  bill,  should 
be  reversed.     Engel  vs.  Schuerrnan 206 

2.  When  the  Courts  of  this  State  and  the  Courts  of  the 
United  States  have  concurrent  jurisdiction  over  the 
subject-matters  and  parties  to  a  controversy,  that  tri- 
bunal which  first  actifally  takes  the  jurisdiction  will 
retain  it.     Sines  &  Hobbs  vs,  Rawson *..  356 

3.  If  a  suit  be  brought  in  a  State  Court,  and  that  Court, 
in  the  exercise  of  its  proper  powers,  enjoins  one  of  the 
parties  to  the  suit  before  it  from  reducing  his  demand 
to  a  judgment  until  certain  assets  shall  be  marshalled 
and  certain  questions  of  priority  in  the  distributipn  of 
those  assets  be  settled,  it  is  a  violation  of  the  injunc- 
tion for  the  person  enjoined  to  attempt  to  escape  the 
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effects  of  the  iDJunction  by  commencing  proceedings 
to  get  a  judgment  in  the  Circuit  Court.  Courts  of 
the  United  States  and  the  State  laws  may  punish  any  of 
the  enjoined  parties,  or  their  agents,  who  thus  act,  for 
contempt  of  its  process.     lb, 

4.  A  State  Court  cannot  order  a  suit  brought  in  a 
United  States  Court  to  be  dismissed,  or  proceedings 
in  it  to  be  stayed,  but  it  may  punish  its  own  suitors 
for  disobeying  its  process  of  injunction  by  bringing 
such  suit  in  contempt  of  said  process.  (See  concur- 
ring opinions.)    lb, 

5.  The  State  Courts  will  not  enjoin  persons  from  pro- 
ceeding in  the  United  States  Courts,  nor  will  the 
United  States  Courts  enjoin  suits  in  the  State  Courts, 
except  to  enforce  obedience  to  process  already  issued 
acrainst  suitors  already  in  Court.  (R.)  B'i*yan  vs. 
Hickson  et  al ', ....  405 

CONSTITUTIONAL  LAW. 

1.  When  a  suit  was  instituted  by  one  partner  against  his 
copartners  to  recover  his  share  of  the  proceeds  or 
profits  of  the  copartnership,  and  it  appeared  in  evi- 
dence that  the  copartnership  contract  was  for  the  pur- 
chase and  sale  of  tobacco,  for  the  mutual  benefit  and 
profit  of  the  partners  themselves,  one  of  whom  was  to 
furnish  the  transportation  of  the  tobacco  from  Au- 
gusta to  Macon,  and  the  partner  who  was  to  furnish 
the  transportation  of  the  tobacco  made  a  contract  for 
the  transportation  of  the  same  with  a  Quartermaster 
of  the  Confedeiate  Government,  with  the  knowledge 
and  consent  of  the  other  partners,  to  have  the  tobacco 
transported  in  Confederate  Government  wagons  as  the 
same  were  returnincr  empty  from  the  railroad  depot, 
and  agreed  to  pay  for  such  transportation  of  the  to- 
bacco either  in  bacon  or  Confederate  money:  Heldy 
that  this  was  not  such  an  executory  contract,  made 
with  tJic  intention,  and  for  the  purpose,  of  aiding  and 
encouraging  the  rebellion,  as  made  it  illegal  and  void  ; 
that  the  intention  and  purpose  of  the  contracting  par- 
ties was  to  aid  and  benefit  themselves ,,  and  not  to  aid 
and  encourage  the  rebellion,  and  that  the  Court  below 
erred  in  granting  a  new  trial  in  the  case  on  that 
gnmnd,    Huson  vs,  Roberts  etal 30 

^  Under  the  former  rulings  of  this  Court,  a  decision  of 
the  Court  below  that  the  homestead  is  subject  to  the 
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payment  of  a  judgment  obtained  prior  to  the  passage 
of  the  Homestead  Law,  which  does  not&Il  within  one 
of  the  exceptions  mentioned  in  said  Act,  as  construed 
by  this  Court,  is  erron^us.  Pidltam  et  aJL  vs.  SemU 
etal, 73 

3.  It  is  a  good  ground  of  demurrer  to  a  bill  filed,  to  set 
aside  a  fraudulent  deed  to  land,  and  prating  posses- 
sion of  the  land,  that  it  is  not  filed  in  the  county  of 
the  residence  of  the  defendant ;  and  it  does  not  help 
the  case  that  it  is  filed  in  the  county  where  the  land 
lies,  and  that  the  tenant  of  the  principal  defendant, 
which  tenant  lives  on  the  land,  is  also  made  defendant, 
if  no  substantial  relief  is  sought  against  said  tenant. 
Taylor  vs.  Cloud  et  al !  288 

4.  When  a  defendant  in  execution  filed  an  affidavit  in 
accordance  with  the  7th  section  .of  the  Act  of  1868, 
known  as  the  Relief  Law,  it  was  error  in  the  Court 
to  dismiss  the  affidavit,  on  the  ground  that  said  Act 
was  unconstitutional.  He  should  have  permitted  the 
defendant  to  make  the  motion  provided  for  in  the  2<1 
section  of  the  Act.     Addison  vs,  Fayette 326 

6.  D.  was  indebted  to  F.  for  slaves  bought  of  him,  and 
F.  was  indebted  to  P.  for  land,  and  by  mutual  agree- 
ment of  the  three,  D.  gave  his  note  to  T.,  the  amount 
of  the  several  debts  being  the  same.  This  is  a  nova- 
tion. The  debt  from  D.  to  F.  and  F.  to  T.  are  at  an 
end  by  the  new  contract  between  D.  and  F.,  and  the 
consideration  of  this  contract  is,  on  the  part  of  T.,  the 
satisfaction  of  his  debt  on  F.,  and  on  the  part  of  D. 
the  satisfaction  of  his  debt  to  F.     Dever  cs.  Aiken 423 

6.  Whether  paragraph  11  of  section  17  of  Article  5  of 
the  Constitution  of  Georgia,  of  1868,  is  contrary  to 
the  Constitution  of  the  United  States,  and  as  to  its 
construction.      Qtiere.     (R.)     Branch   vs.    Hie  Me- 
chanics  Bank 483 

7.  A  judgment  inter  partes  is  conclusive,  as  to  all  matters 
which  were  before  the  Court  or  by  the  laws  governing 
the  Court  rendering  the  judgment  must  have  been  in 
issue  before  it,  and  it  is  not  within  the  power  of  the 
General  Assembly,  under  the  Constitution,  to  autho- 
rize the  opening  of  judgments  so  as  to  allow  a  rehearing 
of  issues,  which  were,  or  by  the  rules  of  law,  must  have 
been  heard  by  the  Court  rendering  the  judgment,  but 
cross  actions,  equitable  defenses,  and  rights  which  have 
accrued  since  the  judgment  do  not  come  within  this 
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rule,  and  it  is  competent  for  the  Legislature  to  author- 
ize such  defenses  to  be  taken  advantage  of  by  a  mo- 
tion in  the  nature  of  a  bill  in  equity,  to  open  the 
judgment  and  adjust  the  rights  of  the  parties  accord- 
ing to  such  equities.  JVhite  va,  Hemdon.  White  et 
cU.  V8,  Haslett  ei  al 493 

8.  The  2d  and  7th  sections  of  the  Act  of  the  General 
Assembly  of  this  State,  passed  in  1868,  for  the  relief 
of  debtors  and  to  authorize  the  adjustment  of  debts 
on  principles  of  equity,  so  far  as  they  permit  the  de- 
fendant in  a  judgment  to  open  the  same  by  motion 
and  s*!t  up  defenses  thereto,  which  were,  or  by  the  law 
at  the  date  of  the  judgment  must  have  been  in  issue 
before  the  Court  rendering  the  judgment,  are  in  vio- 
lation of  Article  9th,  section  6th,  and  of  Article  1st,  sec- 
tion 21st  of  the  Constitution  of  this  State,  but  so  far  as 
said  Act  permits  judgments  to  be  opened  by  motion, 
so  as  to  let  in  defenses  arising  since  the  date  of  the 
same,  or  cross  actions  and  defenses  purely  equitable, 
though  existing  at  the  date  of  said  Act,  is  not  uncon- 
stitutional, but  is  within  the  powera  granted  to  the 
Legislature  by  the  Constitution.  Warner,  J.,  dis- 
senting.   Ibid, 

9.  A.  obtained  judgment  against  B.,  in  October,  1867, 
upon  a  note  given  during  the  war  for  "borrowed  Con- 
federate money."  B.,  after  the  passage  of  the  Act 
known  as  the  "Relief  Law,"  filed  his  application  to 
open  the  judgment  upon  the  ground,  among  others, 
that  in  1863  he  tendered  to  A.  the  full  amount  of 
principal  and  interest  due  on  the  note,  adding  to  that 
sum  sufficient  to  make  up  the  depreciation  of  said  cur- 
rency, and  that  the  non-payment  of  the  debt  was 
owing  to  the  refusal  of  plaintiff  to  receive  the  money 
so  tendered;  that  in  in  May,  1865,  he  tendered  to  the 
plaintiff  the  full  value  of  said  debt,  according  to  the 
usual  rule  of  scaling,  in  United  States  currency,  which 
was  refused,  and  that  the  non-payment  of  said  debt 
at  that  time  was  owing  to  said  refusal:  Held,  that 
this  created  an  equity  in  favor  of  B.,  which  by  the 
strict  rules  of  law  in  relation  to  tender,  in  existence 
at  the  time  the  judgment  was  rendered,  he  was  not 
able  to  set  up  as  a  defense,  and  that  the  Act  of  the 
Legislature  providing  for  the  opening  of  the  judg- 
ment to  let  in  this  equitable  defence  is  constitutional. 
"Warner,  J.,  dissenting.     Bonner  va.  Martin 501 

10.  The  Stay-resolution  of  the  General  Assembly  of 
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Georgia,  of  February,  1870,  did  not  stop  proceedings 
in  its  Supreme  Court.     (R.)  Baxter  vs,  Abercrombie,  663 

11.  In  the  proceeding  against  Road  Commissioners  be- 
fore the  Superior  Court,  under  701st  section  of  the 
Code  (Act  of  1866),  for  neglect  of  duty,  it  is  error  in 
the  Judge  to  compel  the  defendants  to  answer  under 
oath  questions,  the  answer  to  which  may  subject  them 
to  a  fine,  forfeiture  or  penalty.  Bryan  et  aJL.  vs.  The 
State 688 

12.  In  a  motion  to  set  aside  a  judgment  within  twelve 
months  after  the  adoption  of  the  Constitution  of  1868, 
as  provided  therein,  for  fraud,  illegality  or  error  of 
law,  the  movant  must  show  fraud,  illegality  or  error 
of  law  in  the  judgment.  If  he  had  a  good  legal  de- 
fense thereto  and  failed,  by  his  own  laches,  to  plead 
it,  and  the  judgment  was  right,  under  the  case  as 
made,  it  is  not  an  illegal  judgment  in  the  sense  of 
those  words  as  used  in  the  Constitution  of  1868. 
Easley  vs.  Camp 698 

CONSTRUCTION  OF  STATUTES. 

See  Common- Can'ierSy  1. 

See  Transfering  Cases  to  U.  S.  CouHs. 

CONTINUANCE. 

1 .  This  Court  will  not  control  the  discretion  of  the  Court 
below  in  refusing  to  grant  a  continuance  of  a  motion 
to  dissolve  an  injunction,  on  the  ground  that  com- 
plainant is  in  bad  health  and  unable  to  get  up  affida- 
vits to  sustain  it,  when  the  case  has  been  twice  con- 
tinued for  the  same  cause.     MicheJU  vs.  MitdieU 11 

2.  On  the  trial  of  a  case,  the  defendant  was  sworn  as  a 
witness  in  favor  of  himself,  and   the  plaintiff,  in  re- 
buttal, introduced  witnesses  impeaching  the  general 
character  of  the  defendant,  sliowing  that  he  was  un- 
worthy of  credit  on  his  oath.     The  defendant  moved 
the  Court  for  a  continuance  of  the  case,  on  the  ground    • 
of  being  surprised  at  the  evidence  offered,  impeaching 
his  general  character  as  a  witness,  which  the  Court 
refused  to  allow.     A  verdict  was  rendered  against  the 
defendant,  and  there  was  a  motion  for  a  new  trial,  upon 
that  ground  and  because  the  verdict  was  contrary  to 
the  evidence  and  the  weight  of  the  evidence,  and  also 
on  the  ground  of  newly  discovered  evidence.    The 
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defendant,  on  the  trial,  introduced  two  witnesses  ii\ 
support  of  his  general  character,  and  the  newly  dis- 
covered evidence  set  forth  in  the  record  is  that  of  wit- 
nesses who  would  swear  as  to  the  defendant's  good 
character.  The  Court  overruled  the  motion  for  a  new 
trial :  Held,  that  it  was  not  error  in  the  Court  below 
in  i*efusing  the  motion  for  a  continuance  of  the  case 
on  the  ground  of  the  defendant's  surprise  that  his 
general  character  had  been  impeached,  lie  having  been 
a  resident  of  the  city  and  county  where  the  suit  was 
pending  for  several  years  preceding  the  trial.     Lynea 

V8.  Beid 237 

If  a  prisoner  is  forced  to  trial  when  too  sick  to  have 
use  of  his  faculties,  a  new  trial  will  be  granted.  (R.) 
Frain  vs.  The  State 529 

It  is  error  in  the  Court,  in  a  criminal  case,  to  refuse 
to  permit  the  defendant,  on  a  motion  to  continue, 
to  be  sworn  to  prove  that  a  witness  has  been  sub- 
poenaed, on  the  ground  that  the  Court,  from  what 
has  transpired  in  its  presence,  could  not  believe  him 
on  his  oath.     lb, 

» 

CONTRACTS. 

When  a  suit  was  instituted  by  one  partner  against  his 
copartners  to  recover  his  share  of  the  proceeds  of. 
profits  of  the  copartnership,  and  it  appeared  in  evi- 
dence that  the  copartnership  contract  was  for  the 
purchase  and  sale  of  tobacco  for  the  mutual  benefit 
and  profit  of  the  partners  themselves,  one  of  whom 
was  to  furnish  the  transportation  of  the  tobacco  from 
Augusta  to  Macon,  and  the  partner  who  was  to  fur- 
nish the  transportation  of  the  tobacco  made  a  contract 
for  the  transportation  of  the  same  with  a  Quartermas- 
ter of  the  Confederate  Government,  with  the  knowl- 
edge and  consent  of  the  other  partners,  to  have  the 
tobacco  transported  in  Confederate  Government  wag- 
ons, as  the  same  were  returning  empty  from  the  rail- 
road depot,  and  agreed  to  pay  for  such  transportation 
of  the  tobacco  either  in  bacon  or  Confederate  money : 
JEkldy  that  this  was  not  such  an  executory  contract, 
made  with  the  intention  and  for  the  purpose  of  aiding 
and  encouraging  the  rebellion  as  made  it  illegal  and 
void  ;  that  the  intention  and  purpose  of  the  contract- 
ing parties  was  to  aid  and  benefit  themselves,  and  not 
to  aid  and  encourage  the  rebellion^  and  that  the  Court 
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below  erred  in  granting  a  new  trial  in  the  case  on 
that  ground.    Husonva  Robertsetal 30 

2.  Sims  gave  Cox  his  obligation,  in  rescision  and  com- 
promise of  a  former  contract  for  the  purchase  of  a 
plantation,  by  which  he  bound  himself  to  deliver  to 
Cox,  at  the  railroad  depot,  on  or  before  the  first  day 
of  February,  1869,  twenty  bales  of  cotton  in  good 
order,  averaging  in  weight  four  hundred  pounds  to 
the  bale  and  averaging  in  quality  middling,  with  the 
following  guarantee  :  *^  And  the  said  Sims  guarantees 
to  said  Cox  that  the  said  cotton  shall  be  worth  to  him 
sixteen  and  one-half  cents  per  pound  in  the  common 
currency  of  the  country."  When  the  obligation  was 
due,  cotton  was  worth  in  the  market  twenty-six  and 
one-half  cents  per  pound.  Sims  tendered  to  Cox  the 
value  of  the  cotton  at  sixteen  and  one-half  cents  per 
pound.  Cox  refused  to  receive  the  money,  and  sued 
for  the  then  market  value  of  the  cotton  :  Hdd^  that 
the  sixteen  and  a  half  cents  per  pound  was  the  dam- 
age stipulated  by  the  parties,  and  Cox  was  not  entitled 
to  the  market  price  as  the  measure  of  damages  under 
this  contract.     Sims,  vs  Cox ^ 76 

3.  When  there  was  a  contract  made,  in  September,  1864, 
to  deliver  to  plaintiff  certain  cotton  at  the  end  of  the 
war  between  the  United  States  and  the  Confederate 
States,  or  at  any  time  agreed  upon  by  the  parties,  and 
the  declaration  alleged  that  no  other  agreement  had 
been  made,  that  the  war  had  long  since  closed,  that 
he  had  made  a  demand  in  May,  1866,  and  the  plea 
set  forth  that  at  the  close  of  die  war,  to-wit,  1st  of 
May,  1865,  the  defendant  tendered  to  the  plaintiff 
said  cotton,  which,  according  to  said  agreement,  waa 
then  to  be  had,  etc.,  that  he  had  refused  to  receive  it: 
Held,  that  from  the  whole  record  there  appeared  suf- 
ficient evidence  after  verdict  to  sustain  the  writ,  and 
a  motion  to  arrest  the  judgment  was  properly  over- 
ruled.    Eagle  Manufacturing  Co.vs,  Wise 127 

4.  A  bill  was  filed  by  the  complainants,  as  remainder- 
men, against  the  defendant,  as  tenant-for-life,  praying 
for  an  injunction  to  restrain  her  from  committing 
waste.  It  was  alleged  in  their  bill  that  James  Cald- 
well, in  consideration  of  marriage,  executed  a  deed 
of  gift  to  the  defendant  to  a  tract  of  land,  by  which 
he  **gave,  granted  and  conveyed  the  said  tract  of  land 
to  her  and  to  her  heirs  and  assigns^  to  hold  the  same 
during  her  life  time,  and  then  said  land  to  revert  to 
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my  heirs,  both  of  her  and  my  former  wife ;  provided 
that  she  shall  have  all  she  makes  as  her  own  each 
year,  to  dispose  of  as  she  s^es  fit,  and  to  hold  said 
land  in  any  manner  belonging  as  aforesaid."  The  bill 
was  demurred  to  on  the  ground  that,  by  the  terms  of 
the  deed,  an  absolute  fee  simple  title  to  the  land  was 
vested  in  the  defendant,  and  not  merely  a  life  estate. 
The  Court  overruled  the  demurrer :  Heldy  that  the 
demurrer  was  properly  overruled  ;  that,  by  a  fair  con- 
struction of  the  w^hole  deed,  it  was  the  intention  of 
the  grantor  to  convey  to  the  defendant  a  life  estate 
only  in  the  land,  and  that  such  is  the  legal  effect 
thereof  under  the  provisions  of  the  Code.  Caldwell 
vs.  Hammons  et  al 342 

e  Corporations. 

e  Ins^irance. 

e  Promissory  Notes, 

>:svEYANCES — See  Contracts,  4. 

CORPORATIONS. 

When  neither  the  charter  of  a  corporation,  nor  any 
general  statute,  imposes  on  the  individual  members 
thereof  a  liability  to  pay  its  debts,  such  liability  can 
not  be  imposed  by  a  by-law  of  the  corporation.  And 
the  fact  that  the  individual  members  of  the  corpora- 
tion may  have  represented  to  the  public  that  they  were 
no  liable,  will  not  bind  them  as  stockholders ^  nor  will 
equity  entertain  a  bill  against  them  as  stockholders, 
under  such  by-law,  or  on  account  of  such  representa- 
tions. If  they  have  incurre<l  liabilities  as  individuals, 
disconnected  with  their  corporate  capacity,  they  should 
be  proceeded  against  in  their  individual  character  and 
not  in  their  capacity  as  stockholders.  Reid  et  a/.,  vs. 
Eatonton  Manufacturing  Company 98 

When  the  charter  of  a  manufacturing  company,  im- 
poses no  personal  liability  on  the  stockholders,  the 
creditors  trust  the  corporation,  upon  the  faith  of  the 
capital  stock,  as  the  only  means  of  repayment.  And 
they  have  no  right,  after  the  corporation  is  dissolved, 
or  has  become  insolvent,  by  reason  of  the  destruction 
of  its  property  by  an  array  during  war,  to  call  upon 
the  stockholders  to  account  for  dividends  made  in  good 
&itb^  in  the  regular  transaction  of  the  business  of  the 

Vol.  XL.— 48. 
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company,  from  the  incomeb  arising  from  the  sale  of 
articles  produced  by  it,  at  a  time  when  the  comiiany 
was  prosperous,  and  its  prQperty  held  as  capital  stocic, 
was  considered  ample  for  the  payment  of  all  its  in- 
debtedness,   lb. 

3.  If  the  parties  who  use<l  tlie  factory  for  one  year,  are 
due  anything  for  rent  to  the  corporation,  a  judgment 
creditor  of  the  corporation  has  an  ample  remedy  at 
law,  and  may  reach  it  by  process  of  garnishment.    76. 

4.  If  one  be  a  boria  fide  holder  of  stock  in  a  Railroad 
Company,  and  file  a  bill  to  enjoin  the  Company  from 
making  a  purchase  not  authorized  by  the  charter,  it 
is  not  a  sufficient  reply  to  the  bill,  that  the  plaintiff 
is  not  in  good  faith  seeking  the  interests  of  the  Com- 
pany, but  is  acting  in  the  interests  of  a  rival  road. 
£ach  stockholder  !iaa  a  right  to  stand  upon  his  con- 
tract, as  provided  by  the  charter.  The  Central  Real- 
road  and  Banking  Company  vs,  Collins  eL  aL, 

'),  The  banking  powers  of  Central  Railroad  and  Bank- 
ing Company,  and  the  incidents  thereto,  expired  on 
the  14th  of  December,  1868,  and  after  that  date,  the 
general  powers  of  the  said  Company  to  buy  and  hold 
real  and  personal  property,  and  make  contracts,  are 
confined  to  such  property  and  such  contracts  as  are 
incident  to  the  btiilding,  managing  and  maintaining 
tiie  R:iilroad  contemplated  and  provided  for  by  the 
charter,  and  the  purchase  of  stock  in  another,  and 
especially  in  a  rival  Railroad  Company,  is  outside 
of  the  objects  of  the  charter.     lb, 

(}.  Neither  the  Central  Railroad  Company  nor  the  Sonth- 
western  Railroad  Company,  is  authorized,  by  itschar- 
ter,  to  become  a  stockholder  in  other  Railroad  Com- 
panies, and  a  Court  of  Equity  will,  at  the  instance  of 
.stockholders  in  the  roads,  enjoin  a  purchase  of  such 
stock  by  said  Companies,     lb, 

7.  A  Railroad  Company  chartered  for  the  purpose  of 
building  and  maintaining  a  Railroad  from  Savannah 
to  Macon,  with  general  powers  to  purchase  and  hold 
personal  estate,  of  any  character  whatever,  is  not 
authorized  to  become  a  stockholder  in  a  Railroad 
from  Savannah  to  Bainbridge.  Such  purchase  is 
wholly  beyond  the  purposes  of  the  charter.    Ih. 

See  Process,  2. 
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COSTS. 

\yheD  a  magistrate,  after  a  hearing,  orders  a  prisoner 
under  arrest  to  be  committed,  or  give  bond  to  appear 
&t  the  Superior  Court',  to  answer,  it  is  illegal  for  the 
magistrate  to  give  judgment  against  the  prisoner  for 
the  costs,  other  than  the  costs  of  his  own  witnesses, 
ind  such  illegality  may  be  corrected  by  certiorari. 

Hydeii  V8  The  Stat^  of  Georgia 476 

After  this  Court  has  intimated  its  judgment  upon  a 
motion  to  dismiss  a  cause,  counsel  for  plaintiff  in  er- 
rt>r  may  withdraw  the  I'ccord  to  save  costs.  (R.)  Oam- 
fieldet.  al.y  vs,  Shaw 492 

CRIMINAL  LAW. 

Two  defendants  were  jointly  indicted  for  the  offence 
of  simple  larceny,  and  both  were  charged  in  the  in- 
dictment as  the  actors  or  absolute  perpetrators  of  the 
offence,  and  upon  the  trial  of  one  of  the  defendants  for 
said  offence,  the  jury  returned  a  verdict  finding  him 
guilty  of  simple  larceny  in  the  second  degree:  Heldf 
that  the  finding  of  the  jury  was  error,  under  the  pro- 
visions of  the  Code,  and  that  the  Court  below  erred  in 
not  setting  the  verdict  aside  and  granting  a  new  trial. 
Shaw  vs.  The  State 120 

Heldy  alsOf  that  the  Court  below  erred  in  not  allow- 
ing the  witness,  Sheridan,  to  relate  all  the  facts  to  the 
jury  as  to  how  Paldo  came  by  the  money  which  was 
paid  to  the  livery  stable  man  for  the  hire  of  the  wagon 
and  mules.     Ibid. 

A  coloi'ed  woman  made  an  affidavit  before  a  Justice 
of  the  Peace,  charging  the  defendant  with  being  the 
fiither  of  her  bastard  child,  as  provided  by  the  4664th 
section  of  the  Code,  and  he  was  arrested  by  a  war- 
rant, issued  by  the  Justice,  and  afterwards  applied  to 
the  Judge  of  the  Superior  Court  for  a  writ  of  habeas 
eorpusy  alleging  that  he  was  illegally  arrested  and  de- 
prived of  his  liberty,  on  the  ground  that  a  colored 
woman  could  not  swear  a  bastard  child  to  its  putative 
father,  under  the  laws  of  this  State.  The  Judge,  on 
the  hearing  of  the  habeas  corpus^  refused  to  discharge 
fche  defendant  from  custody  :     Held,  that  under  the 

S resent  existing  laws  of  this  State,  and  especially  un- 
er  the  provisions  of  the  1662d  and  1664th  sections 
of  the  CodC;  a  colored  woman  may  swear  a  bastard 
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child  to  its  putative  father,  in  the  same  manner  as  a 
free  white  woman  may  do,  and  that  the  same  pro- 
ceedings should  be  had  in  the  one  case  as  in  the  other, 
under  the  law  in  such  cases  made  and  provided ;  and 
that  there  was  no  error  in  the  refusal  of  the  Judge  to 
discharge  the  defendant  from  his  arrest,  under  the 
proceedings  had  against  him.     Allen  vs.  Harris 2 

4.  Defendants   were  indicted  for  the  oflTence  of  simple 
larceny,  and  charged  with  having  wrongfully  and 
fraudulently  taken  and  carried  away  a  certain  "white 
hog,"  without  alleging  ihe  hog  to  have  been  of  any 
valiie:     Helil,  that  by  the  common   law,  at  the  time 
of  our  Ftatute  adopting  the  same,  the  value  of  the 
property,  in   an  indictment  for  simple  larceny,  was 
required  to  be  alleged  and  proved  on  the  trial,  and 
that  that  rule  of  the  common-law  is  still  of  force  in 
this  State,  and  a  failure  to  allege  the  value  of  the 
property,  alleged  to  have  been  stolen,  in  the  indict- 
ment, is  a  good  ground  for  arresting  the  judgment 
after  verdict.     Davis  et  al.  vs.  The  Staie 22S 

5.  An  indictment  for  bigamy  must  allege  that  the  first 
marriage  was  lawful,  or  set  forth  such  facts  as  will 
amount  to  such  an  allegation.     King  vs.  The  State...  244 

6.  The  Act  of  March  7,  1866,  (Code,  1665,)  confirms, 
for  all  civil  purposes,  the  marriage  of  persons  of  color, 
living  together  as  m&n  and  wife  at  the  date  of  the  Act, 
and  if,  after  said  Act,  such  persons  continue  to  live 
together  as  man  and  wife,  it  will  be  bigamy  for  one 
of  them  to  marry  a  third  person,  knowing  that  the 
wife  or  the  husband,  thus  made  by  said  Act  a  lawful 
wife  or  husband,  is  still  living,  and  is  still  the  lawful 
wife  or  husband.     Ibid, 

7.  One  bad  count  in  an  indictment  is  no  ground  for  ar- 
rest of  judgment:  the  verdict  is  to  be  presumed  to 
have  been  found  upon  the  good  count.  (R.)  Frak 
vs.  The  State 5» 

8.  A  proceeding  against  a  Road  Commissioner  under 
section  701st  of  the  Revised  Code  is  not  teclmically* 
criminal  proceeding,  but  a  proceeding  against  a  pub- 
lic agent  for  neglect  of  duty.  And  the  presentment 
of  the  grand  jury,  mentioned  in  said  section,  need  not 
be  rn  the  form  required  in  a  presentment  of  a  person 
for  a  violation  of  the  criminal  law  of  the  State.  Id 
such  case  the  Road  Commissioner  is  not  entitled  to 
demand  a  trial  by  jury.  Blankenahip  etoL  vs,  Th^ 
State 
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9.  Id  the  proceeding  against  Eoad  Commissioners  before 
the  Superior  Court,  under  701st  section  of  the  Code 
(Act  of  1866),  for  neglect  of  duty,  it  is  error  in  the 
Judge  to  compel  the  defendants  to  answer  under  oath 
questions,  the  answer  to  which  may  subject  them  to 

a  fine,  forfeiture  or  penalty.  Bryan  et  al,  vs.  The  State  688 

10.  A  table,  on  which  or  over  which  is  a  hollow  globe, 
containing  balls  or  numbers,  the  drawing  out  of 
which  determines  which  of  several  parties  shall  take 
a  '*iM)t,"  to  which  each  has  contributed,  is  a  gaming 
table,  under  4465th  section  of  the  Code,  and  one  who 
keeps  and  presides  at  the  same,  that  playing  and  bet- 
ting for  money  may  be  done  thereat,  ispjuilty  of  keep- 
ing a- gaming  table.    Broion  va.  The  State 689 

11.  It  is  not  error  in  the  Court  to  charge  the  juiy  as  to 
what  constitutes  a  gaming  table,  and  to  say  them, 
afler  charging  them  that  they  were  the  judges  of  the 
law  au(I  the  fact,  that  this  did  not  mean  that  they 
might  do  as  they  please,  or  might  disregard  the  charge 
of  the  Court.     Ibid, 

CURRENCY. 

See  Payment 

CUSTOM. 

See  Oommon-Carrier8,  3. 
See  Distress- Warrant,  6. 

DAMAGES. 

I 

1.  As  the  rule  has  been  repeatedly  announced,  and  is 
well  knowi^to  the  profession,  this  Court  will  award 
damages  in  cases  brought  here  which  clearly  fall 
within  it     Holland  vs.  Brooks 94 

2,  Held^  further^  that  this  is  a  proper  case  in  which 
daniages  should  be  awarded,  as  provided  by  the422l8t 
section  of  the  Code.     Hawser  vs.  Evans 157 

3.  When,  in  the  opinion  of  this  Court,  from  an  inspec- 
tion of  the  entire  record,  the  case  has  been  brought 
up  here  for  delay  only,  damages  will  be  awarded  as 
provided  by  the  4221  st  section  of  the  Code.     Rhodes 

tw.  GatUadettet  al 212 

4,  Where  the  editors  of  two  newspapers  are  engaged  in 
a  quarrel,  conducted  in  the  daily  issues  of  their  pa- 
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pers,  in  bad  temper  and  bad  taste,  on  the  question 
who  has  the  largest  city  circulation,  and  their  em- 
ployees volunteered  to  take  part  in  the  strife,  and  one 
charged  an  employee  of  the  other,  who  was  aiding  in 
the  quarrel,  with  thefl  and  duplicity,  and  the  other, 
in  turn,  charged  that  the  employee  of  the  first  has 
been  convicted  of  perjury,  by  the  solemn  oath  of  a 
gentleman  whose  veracity  stands  unimpeached  and 
unimpeachable,  and  the  latter  brought  suit  for  a  libel 
on  the  charge  contained  in  that  published  reply: 
Hdd,  that  the  jury  in  such  case,  should  give  nominal 
damages  only.     Pugh  vs.  MeCariy 4^ 

5.  While  the  jury  should  give  such  damages  in  an  ac- 
tion for  libel,  for  a  wanton  assault  made  on  an  inno- 
cent person,  as  will  fully  compensate  him  for  all  his 
mental  suffering  and  other  injury,  and  will  tend  to 
check  the  licentiousness  of  the  press,  the  same  rale 
does  not  apply  when  those  who  conduct  the  press  are 
voluntarily  and  mutually  engaged  in  the  publication 
of  libelous  matter  concerning  each  other,  and  onesaes 
and  the  other  does  not ;  while  the  action  is  maintain- 
able, the  damages  should  be  rendered  according  to  the 
circumstances  of  the  case.     Ibid, 

6.  In  an  action  of  trespass  for  cutting  timber  on  vacant 
land,  when  it  is  pi:oved  that  the  defendant,  in  good 
faith,  believed  it  was  his  own  land,  the  verdict,  if  for 
the  plaintiff,  ought  to  be  only  for  the  actual  damages 
proven.     The  Yahoola  River  Mining  Co.  V8,  Irby 4^9 

"^  DELAY. 

Se3  Damages  J  1,  2,  3. 

DEVASTAVIT. 

See  Administrators  and  Executors^  1 . 

Discovery — See  Equity^  3. 

DISCRETION  OF  JUDGE. 

See  Continuance^  1 

«ee  New  Trial,  2,  3,  4,  5,  7. 

DISSOLUTION  OF  GAENISHMENT. 

See  Garnishment,  3. 
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DEMAND  OF  POSSESSION. 

the  obligee  in  a  bond  for  titles  to  land  fail  to  pay  the 
purchase  money  within  the  time  8i>ecified  by  the  agree- 
ment between  the  parties,  the  legal  title  remains  in  the 
obligor,  upon  which  he  may  maintain  ejectment  with- 
out demand  of  possession  or  notice  to  quit.  Day  vs. 
Solomon 32 

DISTRESS  WARRANT. 

When  property  was  levied  upon  by  a  distress- warrant 
for  rent,  and  the  defendant  filed  his  affidavit,  under 
section  4012  of  the  Code,  and  gave  security  for  the 
eventual  condemuation  money,  and  the  property  was 
replevied  by  him,  and  upon  the  trial  the  jury  found 
for  the  plaintiff,  it  was  his  right  to  sign  up  judgment 
on  that  verdict  against  the  defendant  and  his  securi- 
ties for  the  amount  of  the  verdict  as  "eventual  con- 
demnation money,"  and  it  was  error  in  the  Court  to 
set  aside  the  execution   issued   upon  such  judgment. 

McNeil  vs.  Harkeret.  al.y 26 

In  such  case  it  is  the  duty  of  the  levying  officer  to 
return  the  bond  with  security  to  the  Superior  Court, 
where  the  issue  is  to  be  "tried  by  jury,  as  provided 
for  the  trial  of  claims,"  and  the  Court  should  cause 
the  same  oath  to  be  administered  to  the  jury  as  in 
claim  cases.     lb. 

An  affidavit  that  one  is  "justly  indebted"  to  another 
80  many  dollars  for  rent,  is  an  affidavit  that  said  rent 

is  due.     AStruffgs  vs.  Oibson 511 

A  distress- warrant  in  favor  of  two  administrators, 
may  issue  on  an  affidavit  of  one.  lb. 
.  It  is  not  necessary,  in  an  affidavit,  to  procure  a  dis- 
tress-warrant for  rent  due,  to  specify  the  particular 
premises  out  of  which  the  rent  arises.  lb. 
.  WhciC  there  was  an  agreement  between  A  and  B  that 
B  should  cultivate  A's  land,  but  there  was  nothing 
said  about  the  price,  or  the  amount  of  the  rent,  and  it 
was  proven  that  there  was  a  custom  in  the  neighbor- 
hood to  rent  land  for  one-third  of  the  corn  and  one- 
fourth  of  the  cotton  to  the  landlord  :  Held,  that  there 
was  an  implied  agreement  to  pay  rent,  according  to 
the  custom,  and  a  distress-warrant  would  lie  under 
section  4010,  by  the  landlord,  on  his  making  affidavit 
of  a  specific  sum  due.  Warren^  J.,  dissents  as  to 
the  6th  head  note.    lb. 
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DISTRIBUTION  OF  ASSETS. 

1.  When  the  charter  of  a  bank  makes  each  stockholder 
individually  liable  for  the  redemption  of  the  bills  of 
the  bank  in  the  proportion  which  his  stock  bears  to 
the  whole  capital  stock  of  the  bank,  or  to  the  whole 
indebtedness  of  the  bank,  a  stockholder  who  has  re- 
deemed, by  purchase  or  otherwise,  an  amount  of  the 
bills  of  the  bank,  as  large  as  his  personal  liability,  is 
no.longer  liable,  and  when  sued  as  a  stockholder,  he 
may  plead  that  fact,  and  tender  the  bills  in  Court  as 
a  complete  defense.  If  the  amount  of  bills  redeemed 
by  him  are  less  than  the  whole  amount  of  his  liability, 
thev  are  good  as  a  defense  pro  tanto.  Belcher  et  al.  vs. 

Wilcox 391 

2.  When  a  distribution  of  the  assets  of  an  insolvent  bank 
is  made  in  a  Court  of  Equity,  and  some  of  the  bill- 
holders  have  paid  par  for  their  bills,  and  others  have 
bought  them  up  at  a  heavy  discount,  each  will  receive 
his  part  of  the  whole  amount  of  the  assets  upon  his 
bills,  in  proportion  to  the  amount  he  paid  for  them. 
As  the  Code  provides  that  a  debtor  to  the  bank  mak- 
ing payment  to  the  Receiver  in  such  case,  shall  not 
pay  the  debt  in  the  bills  of  the  bank  at  a  larger  sum 
than  he  gave  for  them,  if  he  bought  them  for  less  than 
par  value,  a  bill-holder  in  thedistribution  of  the  fund 
will  be  held  to  the  same  equitable  and  just  rule.  And 
he  must  be  a  bo7ia  fide  holder  of  the  bills,  and  must 
state  or  show,  as  accurately  as  possible,  the  time  when 
they  were  purchased,  from  whom  they  were  purchased, 
and  the  amount  paid,  and  in  what  paid ;  and  each 
claimant  has  the  right  to  contest  the  showing  made 
by  every  other  one  as  to  the  quantum  of  consideration 
paid  for  the  bills.     Ibid, 

3.  When  the  bank  is  insolvent,  distribution  is  to  be 
made  in  the  same  order  as  prescribed  in  case  of  ad- 
ministration, to  the  extent  applicable,  except  when 
special  preference  or  postponement  is  given  by  law. 
In  case  of  administration,  creditors  failing  to  give  no- 
tice of  their  claims  within  the  time  specified  after  the 
publication  of  notice  by  the  administrator,  lose  no 
right  to  share  equally  in  the  distribution  of  the  fund 
with  other  claims  of  like  dignity,  if  they  have  brought 
their  claims  to  the  notice  of  the  administrator,  before 
distribution  is  made.  They  only  lose  the  right  to 
equal  participation  when  the  fund  is  distributed  after 
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the  time  fixed  by  the  notice,  and  before  they  give  no- 
tice of  tiieir  claims,  and  the  right  to  hold  the  admin- 
istrator personally  liable  in  such  case.  Apply  this 
rule  to  the  distribution  of  the  assets  of  the  insolvent 
bank  in  the  hands  of  the  Receiver,  and  he  is  bound 
to  distribute  the  fund  to  all  creditors  of  equal  dignity 
in  proportion  to  the  amount  of  their  respective  claims. 
If  notice  is  not  given  by  any  such  creditor  within  six 
months  after  the  pubh'cation  of  the  notice  required  by 
law  to  be  given  by  the  Receiver,  and  the  fund  is  dis- 
tributed by  the  Receiver  before  he  has  notice  of  other 
claims,  he  is  not  )>ersonaIIy  liable,  and  the  creditors 
to  whom  payment  was  made,  are  not  liable  to  refund 
or  contribute  to  those  who  did  not  give  the  notice 
within  the  six  months.  But  he  is  bound  to  make  the 
distribution  among  all  the  creditors  whose  claims  are 
of  equal  dignity,  in  proportion  to  the  amount  due 
each,  jM'Ovided  they  give  notice  of  their  claims  before 
the  distribution  is  made.    Ibid. 

4.  In  such  distribution  special  preference  is  given  by  law 
to  bill-holders  over  other  creditors  of  the  bank,  and 
the  distribution  is  to  be  made  among  all  bill- holders 
whose  bills  have  been  brought  in  before  distribution 
made,  in  proportion  to  the  amount  of  the  just  claim 
of  each.     Ibid, 

5.  The  stockholders  of  the  Bank  of  Columbus  are  de- 
clared by  the  charter  to  be  personally,  individually 
and  severally  bound  for  the  payment  of  the  bills  of 
the  bank,  without  suit  against  the  bank,  to  the  cred- 
itors holding  bills  unpaid,  in  the  proportion  that  the 
stock  subscribed  for  by  each  bears  to  the  whole  stock 
of  said  bank.  Under  this  provision  of  the  charter  the 
stockholders  are  sureties  for  the  payment  of  tlie  bills 
of  the  bank  liable  to  be  sued  separately,  but  they  are 
not  partners  with  the  bank,  and  the  law  governing 
in  case  of  partnership  is  not  applicable.     Ibid, 

6.  Stockholders,  who  are  bill-holders,  share  in  the  dis- 
tribution of  the  fund  as  other  bill-holders.  But  if  the 
amount  of  the  bills  redeemed  or  owned  by  them,  is 
reduced  in  this  way  below  the  amount  of  their  liabil- 
ity they  can  only  set  up  the  amount  of  their  bills  re- 
maining unpaid  as  a  defense  to  suits  brought  against 
them  on  their  personal  liability,  and  if  they  have  not 
bills  enough  to  meet  their  whole  liability,  they  are 
liable  for  the  deficiency.     Ibid, 

7.  Several  judgment  creditors  held  executions  against 
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the  same  defendaDt,  and  Sessions,  the  oldest  judgineut 
creditor,  levied  his  execution  upon  the  land  of  the  de- 
fendant, which  was  sold  at  sheriff's  sale  for  $3010  00, 
which  amount  was  not  more  than  sufficient  to  paj  off 
Sessions'^. /a.,  who,  at  the  sale,  became  the  purchaser 
of  the  land.  After  the  sale  the  sheriff  was  notified  to 
hold  up  the  money  by  the  attorney  for  the  junior 
judgment  creditors.  At  the  next  term  of  the  Court  a 
motion  was  made  calling  on  the  sheriff  to  show  cause 
why  he  should  not  credit  the  amount  of  the  sale  of 
the  land  on  Session's^. /a.  This  motion  was  resisted 
by  the  attorney  for  the  junior  judgment  creditors,  on 
the  ground  that  Sessions  had  promised  Hendry,  the 
defendant  infi.fa.y  that  if  he  would  not  move  to  have 
the  judgment  opened  under  the  Relief  Law,  nor  at- 
tempt to  have  a  homestead  laid  off  on  the  land,  bnt 
allow  the  land  to  be  sold  under  his  judgment,  and  if 
he  should  become  the  purchaser  thereof,  at  the  sheriff's 
sale,  he  would  convey  to  the  family  of  defendant  a 
certain  described  portion  of  the  land,  but  if  he  should 
not  become  the  purchaser  of  the  land,  he  would  pay 
the  defendant  $1,500  00  of  the  proceeds  arising  firom 
the  sale  of  the  land.  There  is  no  dispute  as  to  the 
fairness  of  the  s^Ie,  or  that  the  laud  was  not  sold  for 
its  full  value.  The  Court  ordered  Sessions'^. /a.  to 
be  credited  with  the  amount  of  the  sale  of  the  land, 
less  the  costs,  commissions  of  sale,  etc.:  JEZeW,  that 
upon  the  foregoing  statement  of  facts,  there  was  no 
error  in  the  judgment  of  the  Court  below  ordering 
Sessions'^,  fa,  to  be  credited  with  the  amount  for 
which  the  land  sold,  the  same  being  the  oldest)!,  /a. 
in  the  sheriff's  hands.     Parkerson  vs.  Sessions 1^^ 

DISTRIBUTION  OF  ESTATES. 

1.  Judgments  which  were  legal,  valid,  subsisting  judg- 
ments at  the  time  of  the  testator's  or  intestate's  deatli, 
are  to  be  paid  according  to  their  priority  of  lien  at 
that  tinie,  and  if  such  judgments  should  afterwards 
become  dormant,  and  be  revived  before  the  assets  of 
the  estate  shall  have  been  distributed,  such  revived 
judgments  will  relate  back,  as  to  the  order  of  pay- 
ment, to  the  exact  position  which  such  judgments  oc- 
cupied at  the  death  of  the  testator  or  iuestat€,  and  are 
to  be  paid  according  to  the  priority  of  lien  as  the  same 
existed  at  that  time.     King  vs.  Montis  et.  al*, -   ^ 
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Bailroad  stock|  under  our  law,  is  persoual  assets.  The 
Southwestern  Railroad  Company,  el,  al,  vs.  Thomaaon 
d.  al. 409 

DORMANT  JUDGMENT. 

On  the  trial  of  a  seire  facias  to  revive  a  dormant 
jadgment,  the  defendant  therein  offered  evidence  to 
prove  that  the  notes  upon  which  the  judgment  was 
obtained  were  paid  off  before  the  rendition  of  the  judg- 
ment, whicli  evidence  was  rejected  by  the  Court:  Held^ 
that  the  evidence  so  offered,  without  more,  was  pro- 
perly rejected  by  the  Court  below     Camp  vs.  Baker  148 

A  judgment  foreclosing  a  mortgage,  is  not  within  the 
Acts  providing  for  the  dormancy  of  judgments.  Horton 
vs.  Clark  Executor 412 

The  Act  of  March  6th,  1856,  providing  that  judg- 
ments shall  be  presumed  paid  off  and  satisfied^  upon 
vhich  no  execution  shall  issue  in  seven  years  from  the 
date  of  the  judgment,  or,  if  an  execution  has  issued, 
if  no  entry  be  made  on  the  same,  within  seven  years, 
does  not  render  said  judgment  dormant,  but  satisfied, 
and  was  suspended  by  the  various  Acts  from  1860  to 
1365,  suspending  the  statutes  of  limitations.     lb, 

DOWER. 

The  widow  is  entitled  to  dower  out  of  all  lands  of  which 
her  husband  was  seized  and  possessed  at  the  time  of 

his  death.     Day  vs.  Solomon 32 

When  the  deceased  entered  into  a  contract  for  the  sale 
of  the  land  in  his  lifetime,  and  gave  bond  for  titles, 
and  the  purchase-money  was  due  and  unpaid  at  the 
time  of  his  death,  and  part  of  it  is  still  due,  the  legal 
title  remained  in  the  vendor,  and  the  purchaser  held 
the  land  in  subordination  to  the  right  of  the  vendor, 
who  was,  in  contemplation  of  law,  seized  and  possessed 
of  the  land  at  his  death,  and  his  widow  was  entitled 
to  lier  dower  out  of  it.  lb. 

A  creditor  of  the  intestate  has  such  an  interest  in  the 
question,  as  that,  under  the  Act  of  1863,  (Code  section 
3974)  he  may  appear  and  file  objections  to  a  return  of 
commissioners,  appointed  at  the  instance  of  the  widow, 
to  lay  off  and  assign  to  her  dower  in  the  lands  of  the 

deceased.     Carter  vs  Davis 300 

When  there  is  a  legacy  of  the  income  of  $50,000 
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Charleston  City  stocks  to  a  widow  for  life,  in  lieu  and 
in  bar  of  dower,  the  widow  is  put. to  her  election  as 
to  the  legacy  or  dower  in  all  the  real  estate  of  which 
the  testator  dies  seized^  whether  said  real  estate  passes 
under  the  will  or  not.  If  she  elect  to  take  the  legacy, 
she  has  no  further  interest  in  the  r^  estate,  either 
by  way  of  dower  or  by  way  of  a  child's  part  in  lieu 
of  dower,  and  this  whether  the  realty  passes  by  the 
will  or  not.    Gibbon  et.  al,^  vs.  Gibbon 562 

EJECTMENT. 

1.  If  the  obligee  in  a  bond  for  titles  to  land  fail  to  pay 
the  purchase-money  within  the  time  specified  by  the 
agreement  between  the  parties,  the  legal  title  remains 
in  the  obligor,  upon  which  he  may  maintain  eject- 
ment without  demand  of  possession  or  notice  to  quit 
Day  vs,  Solomon 32 

2.  When  the  head  of  a  family  applied  to  the  Ordinary, 
by  petition,  to  have  a  homestead  set  apart  for  his 
family,  under  section  2013  of  the  Code,  accompanied 
by  a  schedule  of  his  property;  and  the  land  was  sold 
at  sheriff's  sale  pending  this  application ;  the  pur- 
chaser at  such  sale,  with  notice  that  such  application 
was  pending,  took  the  property  under  section  2018  of 
the  Code,  subject  to  the  incumbrance  of  the  homestead 
when  properly  laid  off.     Kilgore  vs.  Beck  el,  aL, 293 

4,  The  existence,  genuineness  and  contents  of  a  deed 
shown  to  be  lost  or  destroyed,  may  be  proven  by  a 
certified  copy  of  the  record  of  it,  if  it  has  been  prop- 
erly and  legally  probated  for  record.     Eadyvs.  Shive^  684 

ELECTION.     See  WUh,  8. 

EMANCIPATION.    See  WiUs,  1. 

EQUITY. 

1.  On  the  10th  day  of  September,  1863,  Pinckard  con- 
veyed by  deed  a  tract  of  land,  in  the  county  of  Monroe, 
to  Gauladett,  in  his  own  right,  as  to  one-third  there- 
of, and  to  Grauladett,  as  trustee  of  Mrs.  Hardee  and 
her  children,  and  Mrs.  Irwin  and  her  children,  as  to 
the  other  two-thirds,  Mrs.  Hardee  and  Mrs.  Irwin 
being  the  daughters  of  Gauladett.  By  the  deed  of 
conveyance,  Gauladett,  the  trustee,  is  exprcRsIy-autho- 
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rized  and  empowered,  without  an  order  of  Court,  to 
Bell  and  dis{>ose  of  said  property  at  sucli  times  and  on 
such  terms  as  he  may  deem  best  for  the  interest  of  his 
said  cestui  q^ie  trusts,  and  to  reinvest  the  same  in  such 
property  as  may  be  most  for  their  benefit.  On  the 
9th  day  of  November,  1866,  Gauladett  bargained, 
sold  and  conveyed,  by  deed,  to  Rhodes,  the  tract  of 
land,  conveying  his  individual  interest  therein,  as  well 
as  that  of  his  cestui  que  trusts ^  as  trustee,  as  authorized 
by  the  original  deed  of  conveyance  from  Pinckard, 
for  the  sum  of  $5,000  00,  and  took  Rhodes'  note  for 
the  purchase-money,  payable  to  himself,  and  as  trustee 
as  aforesaid,  or  to  his  order,  at  any  of  the  banks  of 
Savannah,  due  on  the  first  day  of  January,  1868,  the 
payment  of  which  note  was  secured  by  a  mortgage  on 
the  land  conveyed.  Rhod(»s  went  into  the  possession 
of  the  land,  and  has  remained  in  the  undisturbed  en- 
joyment of  the  same.  The  note  not  having  been  paid 
at  maturity,  the  mortgage  was  foreclosed  without  any 
defence  having  been  made  thereto,  and  a  suit  at  com- 
mon-law was  also  instituted  on  the  note  by  the  trans- 
feree thereof,  and  a  judgment  was  obtained  thereon 
without  any  defence  having  been  made  thereto  in  that 
suit.  Afterwards,  on  the  29th  of  July,  1869,  Rhodes 
filed  his  bill  on  the  equity  side  of  the  Court,  praying 
for  an  injunction  to  restrain  Gauladett,  in  his  individ- 
ual capacity,  and  as  trustee,  from  the  enforcement  of 
said  judgment,  and  also  to  restrain  the  transferee  of 
said  note,  in  whose  name  the  judgment  had  been  ob- 
tained, from  enforcing  the  collection  of  the  same,  on 
the  averred  grounds  that  Gauladett,  the  trustee,  had 
oommitt^  a  breach  of  trust  in  negotiating  the  note,  to 
the  prejudice  of  the  interests  of  his  cestui  que  trusts^ 
that  the  proceeds  thereof,  when  paid  by  him  in  satis- 
faction of  the  judgment,  would  not  be  applied  for 
their  benefit  by  the  trustee,  and  that  as  be  (Rhodes) 
did  not  know  these  facts  until  after  the  renaition  of 
the  judgment,  he  fears  that  he  will  not  be  protected 
in  tne  payment  of  the  judgment  as  against  the  claims 
of  the  cestui  que  trusts,  for  the  alleged  breach  of  trust 
DD  the  part  of  the  trustee,  without  the  decree  of  a 
Court  of  Equity  in  his  behalf,  inasmuch  as  the  plain- 
tiff iu  the  judgment  received  the  note  on  which  the 
indgment  was  obtained  after  the  same  became  due. 
rho  injunction,  as  prayed  for,  was  granted,  and  on 
ft  motion  to  dissolve  the  same,  on  the  coming  in  of 
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the  answers  of  the  defendants,  the  Court  dismissed 
the  bill  for  want  of  equity  :  Held^  that  the  judgment 
of  the  Court  below,  dismissing  the  complainant^s  bill 
for  want  of  equity,  was  right,  and  should  be  affirmed. 
Rhodes  vs.  Gauladett  et.  aZ., 212 

See  Evidence^  2. 

EQUITY. 

2.  When  A  sold  to  B  a- parcel  of  land,  taking  B's  note 
for  the  purchase-money,  and  giving  him  a  bond  for 
titles  when  the  notes  were  paid,  and  B,  with  the  con- 
sent of  his  wife,  paid  one  of  the  notes  with  money  be- 
longing to  her  separate  estate,  of  which  he  was  trus- 
tee, and  A  brought  suit  on  the  other  notes,  with  in- 
tent to  get  judgment,  file  a  deed,  and  sell  the  land, 
under  3604th  section  of  the  Code,  and  a  bill  was  filed 
by  the  trustee  for  the  children  of  the  wife,  she  having 
died,  setting  up  these  facts,  alleging  that  the  land 
will  not  pay  the  balance  due,  and  claiming  that  the 
trust  money  invested  in  the  land  should  be  first  paid, 
and  praying  an  injunction  to  restrain  A  from  taking 
judgment  on  his  notes  till  the  rights  of  the  parties 
should  be  settled  by  a  decree,  and  A  answered  the 
bill,  denying  any  knowledge,  on  his  part,  of  the  trust, 
or  any  notice  that  the  money  paid  was  trust  money: 
HcM,  that  it  was  not  error  in  the  Court  below  to  dis- 
solve the  injunction  on  the  coming  in  of  the  answer. 
Connally  vs  Oruget'  et.  al 259 

3.  F.,  having  the  control  of  certain  convicts,  hired  them 
for  a  certain  fixed  price  per  day  to  B.,  who  represen- 
ted himself  as  a  mere  agent  for  C,  and  promised  that 
himself  and  his  brother,  whom  he  represented  as  agent 
for  C,  would  see  to  it  that  a  correct  account  of  the 
days  should  be  kept,  and  the  brother  afterwards  be- 
came a  partner  with  F.  in  the  hiring  of  the  convicts 
from  the  State,  represeoting  that  he  was  the  agent  of 
C.  in  the  work  at  which  the  hands  were  to  be  engaged 
at  a  fixed  salary,  one-half  of  which  he  agreed  should 
go  to  F.  F.  filed  a  bill  against  B.  and  his  brother, 
and  others,  alleging  that  in  faet  B.  and  his  brother 
were  not  agents  of  C,  but  were  acting  for  a  partner- 
ship of  winch  they  were  themselves,  with  the  other 
defendants,  members,  charging  also  that  a  corFeci  ac- 
count of  the  days  the  convicts  had  worked  had  not 
l>een  kept,  and  that  the  brother  of  B.,  in  faot>  got  no 
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salary^  but  was  a  partner,  and  praying  that  the  whole 
contract  be  treated  as  null,  in  consequence  of  the  fraud, 
and  that  the  partnership  be  conipelled  to  account  to 
him  for  the  profits  made  by  the  labor  of  the  convicts : 
Hddj  that,  as  under  the  charges  under  the  bill,  B.'s 
brother  was  a  partner  of  F.,  and  also  of  the  other 
firm,  equity  had  jurisdiction  to  compel  a  discovery  of 
the  true  number  of  days  the  hands  had  worked,  and 
an  account  therefor  according  to  the  contract,  as  well 
as  to  compel  an  account  to  F,  frpm  the  firm  for  the 
one  half  of  the  salary  of  B/s  brother  represented  him- 
self as  receiving.     Printiip  et  at,  V8,  Fort. 276 

4.  Held  further y  That  as  it  did  not  appear  that  F.  had 
been  defrauded  in  the  contract  of  hiring  by  the  false 
statements  of  B.  or  his  brother,  or  had  been  induced 
by  such  false  representations,  to  hire  the  convicts  for 
less  than  he  would  otherwise  have  taken  for  them,  he 
had  no  right  to  have  the  contract  treated  as  null,  and 
be  let  in  to  share  the  profits  which  the  partnership  of 

'  B.  and  the  others  had  made  by  working  the  hands. 
Ibid. 

5.  A  Court  of  Equity  will  not  entertain  a  bill  to  mar- 
shal assets,  on  the  ground  that  there  are  numerous 
claims  against  the  estate,  or  that  the  estate  is  insol- 
vent, or  that  the  claims  are  charged  to  be  complicated. 
There  must  be  claims  of  doubtful  right  to  be  settled, 
or  danger  of  serious  injustice  or  other  complications, 
in  which  the  law,  under  the  ordinary  legal  tribunals 
is  incompetent  to  do  adequate  justice,  and  this  must 
appear  from  the  facts  set  forth,  before  a  Court  of 
Equity  will  interfere.     Bi*yan  vs.  Hickson  et  al 405 

6.  In  the  exercise  of  its  jurisdiction  to  correct  mistakes, 
equity  will  grant  relief  between  the  original  parties 
and  their  privies  in  estate  or  in  law,  except  as  against 
bona  fide  purchasers  without  notice,  and  a  judgment 
creditor  does  not,  for  this  purpose,  occupy  the  position 

of  such  a  purchaser.     Burke  et  al,  vs.  Ayiderson 535 

7.  Sections  1947  and  1948  of  our  Code  regulating  the 
rights  of  liens  existing  by  operation  of  law  against 
unrecorded  or  defectively  recorded  mortgages,  does 
not  change  the  rule  in  equity  as  to  the  mistakes  in  the 
instruments  themselves.  Such  mistakes  are  still  re- 
lievable  except  as  against  bona  fide  purchasers  with- 
out notice.     Ibid. 

8.  It  is  a  part  of  the  public  policy  of  the  State,  as  indi- 
cated by  the  charter  of  several  Railroads  from  the 
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seaboard  to  the  interioi^to  secure  a  reasonable  compe- 
tition between  said  roads  for  public  patronage,  and  it 
is  contrary  to  that  policy  for  one  of  said  roads  to  at- 
tempt to  secure  a  controlling  interest  in  another,  and 
any  contract  made  with  that  view,  will  be  set  aside  by 
a  Court  of  Equity  as  illegal,  beyond  the  objects  of 
the  charter,  and  contrary  to  the  public  policy  of  the 
State.     C  R.  R.  &  Banking  Go.  vs.  GoUina  it  al 582 

EQUITY  JURISDICTION. 

See  Injundion,  6. 

EQUITY  PRACTICE. 

1.  Where  there  is  a  bill  of  interpleader,  and  the  de- 
fendants answered,  admitting  on  both  sides  the  fact  of 
the  dispute,  and  the  absence  of  any  interest  in  the 
stakeholder,  the  Court  will,  if  possible,  take  such  ac- 
tion as  will  protect  the  stakeholder,  without  delay, 
leaving  to  the  parties  disputing  to  litigate  between 
themselves  as  to  their  rights.  Perkins  and  LiUl^ld 
V8.  Trippe  et  al,^ 

2.  When  a  bill  ofinterpleader  was  filed  in  Fulton  Supe- 
rior Court,  by  an  attorney-at-law,  setting  forth  that 
under  a  contract  with  one  member  of  a  dissolved  part- 
nership, he  had  collected  money  in  the  name  of  the 
firm,  that  he  had  received  notice  from  each  of  the  part- 
ners, not  to  pay  it  to  the  other,  and  that  one  of  the 
firm  had  moved  a  rule  against  him,  in  Fulton  Supe- 
rior Court,  to  compel  him  to  pay  the  money  to  that 
one,  and  it  appeared  that  none  of  the  parties  lived  in 
Fulton  county,  but  that  one  resided  in  Columbia, one 
in  Burke,  and  oneinGlvnn,  and  that  the  attorney  was 
ready  to  pay  the  money,  jffeW,  that  on  the  coming 
in  of  the  auswers  admitting  these  facts,  the  Court 
ought,  on  motion,  to  have  ordered  the  money  paid  by 
the  attorney  to  the  party  with  whom  he  had  contracted, 
on  his  giving  bond,  in  double  the  amount^  in  the 
Clerk's  office  of  Fulton  county,  with  good  security, 
approved  by  the  Clerk,  payable  to  the  other  partners, 
to  account  to  them  for  the  same,  and  to  have  dismi8S)?d 
the  bill,  leaving  the  parties  to  litigate,  before  the 
proper  tribunal,  having  jurisdiction  of  them,  their 
rights  in  the  matters  in  dispute.     IbidL 

3.  When  an  administrator,  without  authority,  disposed, 
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at  private  sale,  of  Southwestern  Bailroad  stocky  and 
the  same  was,  by  direction  of  the  administrator,  trans- 
ferred to  the  purchaser  on  the  books  of  the  company, 
and  it  is  not  known  to  the  heir  who  is  the  present 
holder  of  the  stock :  Held,  that  as  the  company  is 
bound  to  pay  the  dividends  to  tlie  true  owner  only,  it 
is  a  proper  party  to  a  bill  filed  to  discover  the  present 
owner,  and  praying  a  retransfer  of  the  stock  and  an 
account  of  the  dividend.     The  Southwestern  Baib'oad 

Company  et.  al,,  vs,  Thomaaon  et,  al. 408 

4.  Seld  further  J  that  the  present  holder  of  the  stock  is 
also  a  necessary  party,  and  when  discovered  by  the 
answer,  he  must  be  proceeded  against  as  such  before 
any  final  decree  can  be  had,  either  as  to  the  transfer 
or  the  dividends.  Ibid. 

See  Evidence f  13. 

ESTOPPEL. 

See  Administrators  and  ExectUors,  1. 
See  Wais,  10. 

EVIDENCE. 

1.  A  copy  of  a  verdict  in  an  equity  cause,  unaccompa- 
nied by  the  bill,  answer,  and  other  parts  of  the  record, 

is  not  evidence.     Mitchdl  vs.  Mitchell 11 

2.  When  the  grantees  are  volunteers,  the  donor,  who  has 
conveyed  a  tract  of  land  by  deed  to  the  donees,  and 
files  his  bill  to  have  the  deed  reformed,  is  entitled  to 
relief  if  he  can  clearly  show  that  he  acted  under  a  mis- 
take as  to  the  line  of  the  lot,  and  that  he  did  not  be- 
lieve that  that  which  he  conveyed  included  his  dwell- 
ing-house and  the  cleared  lands  adjoining  it,  and  did 
not  intend  to  convey  the  dwelling-house  and  cleared 
lands.  But  his  own  testimony  as  to  his  intention  and 
mistake  should  not  he  held  sufficient  without  corrob- 
orating circumstances.  In  such  case  relief  will  be 
granted  when  the  evidence  is  satisfactory  that  the 
grantor  acted  under  a  mistake,  though  the  grantee 
was  not  cognizant  of  the  mistake  at  the  time  of  the 
conveyance,  and  the  injunction  should  have  been  en- 
forced till  the  trial,     ibid. 

3.  An  action  was  brought  by  the  plaintiff  against  the 
defendants  for  wrongfully  depriving  him  of  a  mule 
and  seventeen  gallons  of  syrup,  in  the  year  1864,  and 

Vol.  XL— 49. 
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the  defence  set  up  was,  that  the  defendants  took  the 
property  from  the  plaintiff  when  acting  under  orders 
of  the  officers  of  the  Confederate  Military  Govern- 
menty  and  the  Court  dismissed  the  case,  on  its  own 
motion,  without  giving  the  plaintiff  an  opportunity 
to  go  before  the  jury  and  have  the  question  of  &ct 
tried  by  them,  whether  the  defendants  were,  at  the 
time  of  the  seizure  of  the  property,  bona  fide  acting 
under  military  orders  or  not :  Held,  that  it  was  error 
in  the  Court  to  dismiss  the  plaintiff's  case  in  the  man- 
ner stated  in  the  record,  that  the  Court  should  have 
submitted  the  evidence  to  the  jury,  and  charged  them 
as  to  the  law  applicable  to  the  facts  proved  on  the 
trial.     BrakebiU  V8  Leonard  et  al 60 

4.  Held,  also,  that  the  certified  copy  orders  of  the  mili- 
tary authorities  of  the  Confederate  States,  were  prop- 
erly admitted  in  evidence  on  the  trial  of  the  case. 
Ibid. 

5.  The  Court  below  erred  in  not  allowing  the  witness, 
Sheridan,  to  relate  all  the  facts  to  the  jury  as  to  how 
Paldo  came  by  the  money  which  was  paid  to  the  liv- 
ery-stable man  for  the  hire  of  the  wagon  and  mules. 
Shawvs.  TheStcUe 120 

6.  On  the  trial  of  a  scire  facias  to  revive  a  dormant 
judgment,  the  defendant  therein  offered  evidence  to 
prove  that  the  notes  upon  which  the  judgment  was 
obtained  were  paid  off  before  the  rendition  of  the 
judgment,  which  evidence  was  rejected  by  the  Court: 
Heldf  that  the  evidence  so  offered,  without  more,  was 
properly  rejected  by  the  Court  below.  Camp  vs. 
Baker 148 

7.  A  suit  was  instituted  on  a  note  signed   ''Meador  & 

Tumlin,''  and  the  copartnership  was  denied  by  Tum- 

lin,  under  oath.     On  the  trial  the  plaintiff  offered  to 

prove  "that,   printed    hand-bills,   signed  'Meador  & 

Tumlin,'  advertising  for  hands  to  work  in  the  stone 

quarrying  business,  were  distributed  at  various  points 

and  stuck  up  at  various  places  at  Stone  Mountain, 

and  that  one  of  them  was  dtuck  upon  the  door  of  the 

house  where  Tumi  in  boarded,^'  which  evidence  was 

ruled  out  by  the  Court.     There  being  a  verdict  in 

favor  of  Tnmlin,  a  new  trial    was   granted   by   the 

Court  below,  which  was  excepted  to :     Held,  that  a 

copartnership  cannot  be  proved  by  general  reputation, 

but  the  fact  that  printed  hand-bills,  with  the  firm 

name  signed  thereto,  were  stuck  up  at  various  places 
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in  the  town  where  the  defendant  was  residing  at  the 
time,  one  of  which  was  stuck  upon  the  door  of  the 
house  where  he  boarded,  was  competent  evidence  to  be 
submitted  to  the  jury  for  their  consideration  upon  the 
trial  of  the  issue  between  the  parties,  and  as  this  evi- 
dence was  rejected  by  the  Court  the  judgment  of  the 
Court  below  granting  a  new  trial  in  the  case  should 
be  affirmed  on  that  ground  alone.  Tunilin  va.  Gold- 
smith 221 

It  was  error  in  admitting  the  evidence  as  to  the  in- 
jury sustained  by  the  plaintiff  in  consequence  of  the 
defective  construction  of  the  "Jigger,"  there  being  no 
allegation  of  that  fact  in  his  declaration,  but  on  the 
contrary,  the  injury  was  alleged  to  have  been  done  by 
the  careless  and  negligent  running  and  pushing  the 
hand-car  on  defendant's  road,  by  the  employees  there- 
of.    Thomas  vs.  The  Geo.  R,  R.  &  Banking  Co 231 

Where  an  action  was  brought  for  damages  against 
commission  merchants,  on  the  ground  that,  in  viola- 
tion of  their  contract  to  hold  certain  cotton  until  the 
1st  of  March,  they  had,  to  the  great  loss  of  the  plain- 
tiff, sold  it  on  the  1st  of  the  previous  January,  a  state- 
ment by  the  plaintiff  to  defendant's  agent,  made  after 
the  sale  took  place  and  the  controversy  had  arisen, 
that  he  would  have  been  satisfied  if  the  cotton  had 
brought  a  certain  sum,  (which  was  less  than  that 
claimed,)  is  not  evidence.  It  is,  at  best,  but  an  offer 
of  compromise,  not  acted  upon  by  the  parties.    -Hefn- 

hen  &  Palmare  V8,  Barbrey 249 

).  In  a  claim  case  it  is  not  necessary  for  the  plaintiff 
in  fi,  fa.  to  prove  the  levy  and  the  handwriting  of 
the  sheriff  on  the  trial.  The  sheriff's  official  entry 
on  the^.  fa.  that  he  has  made  the  levy,  is  sufficient 
evidence  of  that  fact,  and  the  Court  will  recognize 
the  genuineness  of  his  signature  to  the  entry,  as  he  is 
an  officer  of  the  Court,  without  proof.     Howell  et  ai. 

vs.   Gorden , 302 

•  A  witness  may  state  that  one  acted  as  agent,  but 
this  does  not  show  his  power  to  act,  nor  the  extent  of 
the  authority,  nor  can  a  witness  prove  an  agency  by 
stating  that  he  has  seen  the  writing  containing  the 
appointment.  The  paper  must  be  produced,  or,  if 
properly  accounted  for,  its  execution  and  contents  must 

be  proven.     Neai  vs.  Fatten 363 

L  Where  there  is  proof  that  an  appointment  of  an 
agent  is  in  writing,  and  the  question  is  as  to  the  ex- 
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tent. of  the  power,  the  paper  must  be  produced,  or 
accounted  for,  and  the  agency  is  not  proven  by  show- 
ing complaints,  by  the  principal  of  the  agent,  and  by 
his  employing  counsel  to  get  the  effects  out  of  the 
agent's  hands.     Ibid. 

13.  Where  a  bill  charged  that  the  defendant  had  bought 
the  property  of  an  estate  from  one  wlio  was  neither  ex- 
ecutor nor  administrator,  and  the  answer  admitted  the 
purchase,  but  set  up  that  the  person  selling  was  the 
agent  of  the  executor,  and  in  proof  annexed  what 
purported  to  be  a  power  of  attorney  from  the  execu- 
tor, the  answer  setting  up  the  agency  is  not  evidence, 
and  the  power  of  attorney  must  be  proven  in  the  man- 
ner prescribed  in  other  cases.     Ibid. 

14.  It  is  not  a  good  objection  to  a  verdict  as  evidence 
that  it  does  not  show  that  it  was  rendered  by  a  full 
jury,  nor  to  a^.  fa.  that  it  was  issued  by  the  Clerk's 
deputy  and  had  no  seal  of  that  officer  upon  it.  (R.) 
Dever  vs.  Akin v, 423 

15.  A  recital  in  a  deed  that  the  parties  making  it  are 
heirs-at-law  of  a  former  owner,  is  no  evidence  of  the 
fact  recited,  except  as  against  parties  to  the  deed  and 
their  privies.  The  Y.  R.  and  C,  C.  H.  H.  Manufac- 
turing Company  vs.  Irby 479 

16.  In  action  pf  trespass  for  cutting  timber  from  vacant 
land,  the  plaintiff  must  prove  a  good  title  in  himself. 
Ibid. 

17.  In  showing  title  by  an  administrator's  deed,  the 
order  of  the  Ordinary  granting  leave  to  sell  must  be 
produced.  It  is  not  sufficient  that  it  is  recited  in  the 
deed.    Ibid. 

18.  A  witness,  detailing  the  terms  of  a  parol  contract, 
may  state,  as  one  of  the  reasons  why  he  is  confident 
that  his  recollection  is  correct,  that  he  stated  the  terms 
of  the  contract  in  the  same  way,  to  a  third  person 
shortly  after  the  transaction.  Scruggs  vs.  Gibson  d. 
a/., 511 

19.  When  a  witness  was  asked  if  he  had  not  on  a  former 
trial  sworn  that  he  had  told  B.  so  and  so,  and  he  re- 
plied, no,  and  witnesses  were  introduced  to  show  that 
he  had,  and  other  witnesses  to  show  that  he  had  not 
so  sworn,  and  it  was  admitted  that  it  was  not  a  ques- 
tion of  veracity,  but  of  memory:  Heldj  that  it  was 
competent  to  introduce  B.  to  show  what  in  fact  the 
witness  had  told  him.    Ibid. 

20.  When  on^  e\\ai%v^^  ^*\\.Vv  W^w^  was  threatened  by 
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the  owner  of  the  goods  to  be  "prosecuted  for  dam- 
ages/' and  solicited  to  settle  and  he  replied  that  he 
would  pay  fiftj  dollars  if  it  could  be  settled  :  Held, 
that  this  was  not  admissible  to  show  the  guilt  of  the 
defendant  on  an  indictment  for  the  larceny,  the  con- 
fession, if  such  it  was,  having  been  made  under  the 
hope  of  settlement.     Frain  vs.  The  State 629 

21.  The  certificate  of  a  physician  is  not  good  evidence 
of  a  fact  necessary  to  be  proven.     (R.)     Ibid. 

22.  The  existence,  genuineness  and  contents  of  a  deed 
shown  to  be  lost  or  destroyed,  may  be  proven  by  a 
certified  copy  of  the  record  of  it,  if  it  has  been  prop- 
erly and  legally  probated  for  record,  Eady  vs.  Shivey  684 

Seepage  93. 

Bee  New  trial  pamm. 

EXCEPTIONS  TO  ANSWER. 
See  AmendmentSj  1. 

FOREIGN  JUDGMENTS. 
See  Equity  jurisdiction,  1. 

FRAUD. 

« 
See  Irunircmce,  3. 
See  Equity,  3. 

GAMING  TABLE. 

See  Criminal  Law,  11,  12. 

GARNISHMENT. 

1.  If  the  parties  who  used  the  factory  for  one  year, 
are  due  anything  for  rent  to  the  corporation,  a  judg- 
ment creditor  of  the  corporation  has  an  ample  remedy 
at  law,  and  may  reach  it  by  process  of  garnishment. 
Iteid  V8.  The  Eatonton  Manufacturing  Co 98 

%  The  interest  of  one  partner  in  the  partnership  prop- 
erty is  not  subject  to  levy  and  sale,  under  an  attach- 
ment. \t  can  only  be  reached  at  law  by  process  of 
garnishment     Patteraonva,  Trumbull 104 

ft.  When  the  sherifi^  served  Rogers  with  summons  of 
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garnishment^  and  the  defendant  in  attachment  filed 
'  his  bond  with  security  to  dissolve  the  garnishment, 
and  the  sheriff  notified  the  garnishee  that  the  bond 
had  been  filed  and  that  the  garnishment  was  dis- 
solved, and  the  garnishee  afterwards  paid  the  money 
to  the  defendant  in  attachment,  which  he  owed  him, 
at  the  time  the  garnishment  was  served  upon  him, 
and  the  Court  afterwards  held  that  the  bond  given  by 
the  defendant  in  attachment  \|faa  not  in  proper  form, 
and  that  no  judgment  could  be  rendered  upon  it: 
ffeldf  that  the  Court  erred  in  allowing  judgment  to  be 
entered  up  against  the  garnishee  for  the  amount  paid 
by  him  to  the  defendant  in  attachment,  after  the  no- 
tice from  the  sheriff  that  the  bond  had  been  given 
and  that  the  garnishment  was  dissolved.  Rogers  etal. 
V8.  Moore,  Jenkins  &  Co 386 

GUARANTY. 
See  Contracts,  2. 
Head-Notes — See  page  670. 

HOMESTEAD. 

1.  An  application  was  made  to  the  Ordinary  of  Ran- 
dolph county  for  the  benefit  of  a  homestead,  as  provi-* 
ded  in  the  Act  of  1868,  and  there  ws^  a  demurrer  to 
the  application,  on  the  ground  that  the  applicant  did 
not  allege  therein  that  he  was  *^the  head  of  a  family^ 
or  guardian  J  or  trustee  of  a  family  of  minor  children,'^ 
which  demurrer  was  overruled  :  Heldy  that  the  Court 
below  erred  in  overruling  the  demurrer  to  the  appli- 
cation of  the  party  claiming  the  benefit«of  the  home- 
stead, as  the  same  did  not  affirmatively  show  that  he 
was  entitled  to  a  homestead  under  the  provisions  of 
the  Act.     Lynch  et  al.  vs.  Pace 173 

2.  Heldy  also,  that  when  an  appeal  is  taken  from  the 
judgment  of  the  Ordinary  in  allowing  or  refusing  a 
homestead,  as  provided  by  the  Act  of  1868,  the  whole 
case  is  brought  up  by  the  appeal,  and  either  party 
may,  in  the  appellate  Court,  raise  any  objections  or 
make  any  motion  in  relation  thereto,  authorized  by 
law,  as  in  other  appeal  cases  from  the  Court  of  Ordi- 
nary.    Ibid. 

3.  When  the  head  of  a  family  applied  to  the  Ordinary, 
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by  petition,  to  have  a  homestead  set  apart  for  his 
family,  under  section  2013  of  the  Code,  accompanied 
by  a  schedule  of  his  property,  and  the  land  was  sold 
at  sheriff's  sale  pending  this  application,  the  pur- 
chaser at  such  sale,  with  notice  that  such  application 
was  pending,  took  the  property  under  section  2018  of 
the  Code,  subject  to  the  incumbrance  of  the  homestead 

when  properly  laid  off.     Kilgore  va.  Beck  et  al. 293 

If  the  purchaser  is  proceeding  to  have  the  sheriff 
turn  out  the  family,  and  put  him  in  possession,  and 
the  head  of  the  family  has  acted  in  good  faith,  and 
with  reasonable  diligence,  for  the  purpose  of  having 
the  homestead  laid  off,  this  will,  under  section  3153 
of  the  Code,  authorize  the  Court  of  Chancery  to  in- 
terfere by  injunction  to  restrain  to  eviction  till  the 
parties  can  be  fairly  heard,  and  their  rights  be  adjudi- 
cated. And  if  the  Chancellor,  under  a  misapprehen- 
sion of  the  legal  rights  of  the  family  has  dissolved  the 
injunction,  and  directed  the  sheriff  to  proceed  to  turn 
the  family  out  of  their  home,  this  Court  will  interfere 
and  control  the  discretion  of  the  Court  below,  and  re- 
quire the  injunction  to  be  retained  till  the  hearing. 
Ibid. 

When  property  is  levied  on  to  satisfy  a  fi,  fa.,  and, 
before  the  sale,  the  defendant  applies  to  the  Ordinary, 
under  ^the  Act  of  1868,  for  a  homestead  in  the  prop- 
erty levied  on,  the  property  is  subject  to  the  home- 
stead, and  if  it  is  sold,  with  notice  of  the  application, 
the  purchaser  buys  it  with  that  incumbrance  upon  it. 

Blivins  vs,  Johnson 297 

6,  The  widow  and  minor  children  of  a  deceased  per- 
son are  entitled,  as  against  creditors,  to  a  homestead, 
to  be  laid  off  just  as  it  would  have  been  upon  the  ap- 
plication of  the  husband  and  father,  prior  to  his  death. 
Hodo  V8.  Johnson  &  Heath 439 

When  the  schedule  is  filed,  if  any  creditor  of  the  de- 
oeased  desires  to  object  to  it,  for  any  of  the  causes 
specified  in  the  statute,  the  objection  must  be  made  in 
writing,  and  must  state  the  cause  of  such  objection  so 
plainly  that  it  can  be  easily  understood,  and  that  the 
applicant  may  have  ^n  opportunity  so  to  alter  said 
schedule  or  plat,  if  thought  advisable,  as  to  obviate 
the  objection  without  the  appointment  of  appraisers 
by  the  Court.     Ibid, 

The  exceptions  in  the  homestead  provision  of  the 
Constitution  of  1868^  ^PP^y  ^  well  to  the  personalty 
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notice  in  fact  be  given  to  the  agent  of  the  new  insur- 
ance, the  insurance  will  or  will  not  be  valid,  accord- 
ing, as  from  all  the  facts  and  the  conduct  of  both  the 
insured  and  the  agent,  the  jury  shall  believe  it  was  or 
was  not  the  intention  of  the  insured  to  commit  a  fraud 
by  over-insuring  his  property.     Ibid. 

INTERPLEADER. 

1.  Where  there  is  a  bill  of  interpleader,  and  the  defen- 
dants answered,  admitting  on  both  sides  the  fact  of 
the  dispute,  and  the  absence  of  any  interest  in  the 
stakeholder,  the  Court  will,  if  possible,  take  such  ac- 
tion as  will  protect  the  stakeholder,  without  delay, 
leaving  to  the  parties  disputing,  to  litigate  between 
themselves  as  to  their  rights.  Perkins  &  LitUefiM  t». 
Trippe 225 

2.  When  a  bill  of  interpleader  was  filed  in  Fulton  Su- 
perior Court,  by  an  attorney-at-law,  setting  forth  that 
under  a  contract  with  one  member  of  a  dissolved  part- 
nership, he  had  collected  money  in  the  name  of  the 
firm,  that  he  had  received  notice  from  each  of  the 
partners,  not  to  pay  it  to  the  other,  and  that  one  of 
the  firm  had  moved  a  rule  against  him,  in  Fultou 
Superior  Court,  to  compel  him  to  pay  the  money  to 
that  one,  and  it  appeared  that  none  of  the  parties 
lived  in  Fulton  county,  but  that  one  resided  in  Col- 
umbia, one  in  Burke,  and  one  in  Glynn,  and  that 
the  attorney  was  ready  to  pay  the  money :  Hddy  that 
on  the  coming  in  of  the  answers  admitting  thesefacts, 
the  Court  ought,  on  motion,  to  have  ordered  the 
money  paid  by  the  attorney  to  the  party,  with  whom 
he  had  contracted,  on  his  giving  bond,  in  double  the 
amount,  in  the  Clerk's  office  of  Fulton  county,  with 
good  security,  approved  by  the  Clerk,  payable  to  the 
other  partners,  to  account  to  them  for  the  same,  and 
to  have  dismissed  the  bill,  leaving  the  parties  to  liti- 
gate, before  the  proper  tribunal,  having  jurisdiction 
of  them,  their  rights  in  the  matters  in  dispute.  IbO, 

3.  The  complainant  does  not  make  such  a  case  by  his 
bill  as  entitles  him  to  maintain  it  in  a  Court  of  Equity 
as  a  bill  of  interpleader  :  First,  because  he  is  not  an 
innocent  stakeholder  between  the  parties  as  to  the  to* 
bacco,  for  if  D.  gave  an  order  to  him  to  deliver  it  to 
H.,  and  he  did  so  deliver  it,  and  afterwards  sold  the 
tobacco  as  the  agent  of  H.^  then  the  title  to  the  to* 
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therewith  :  Heldy  that  Nancy  Jackson  was  a  compe- 
tent witness  under  the  provisions  of  the  Code^  but  that 
she  could  not  testify  as  to  any  facts  which  came  to  her 
knowledge  by  reason  of  the  confidential  relation  of 
husband  and  wife  during  her  coverture  as  the  wife  of 

the  intestate.     Jackson  V8,  Jackson 150 

2.  A  wife  is  a  competent  witness,  though  her  husband 
be  a  party,  but  she  cannot  give  evidence  of  any  fact 
which  she  acquired  by  virtue  of  the  confidential  rela- 
tions existing  between  her  husband  and  herself.  (R.) 
Mclntyre  vs.  Mddrim 450 

IGNORANCE  OF  LAW.    See  Sh^ffs,  4. 

ILLEGALITY. 

3ee  Distress-  Warranty  1 . 
3ee  Practice,  6. 

ILLEGITIMATES.    See  JV^^-oe». 

IMPEACHMENT  OF  WITNESS. 

See  Continuance,  2. 

INCUMBRANCE.    See  Homestead,  3. 

INDICTMENT. 

See  Arrest  of  Judgmenty  3,  5. 
See  Criminal  Law,  3,  4,  5,  7. 

INJUNCTION. 

1.  When  bill  was  presented  to  the  Judge  of  the  Supe- 
rior Court,  praying  for  an  injunction  to  restrain  the 
collection  of  an  execution  issued  by  the  Comptroller 
General,  against  a  defaulting  tax  collector,  and  his  se- 
curities, and  afler  hearing  the  argument  of  counsel, 
on  a  rule  to  show  cause,  the  injunction  was  refused  : 
Meld,  tliat  if  ibhe  complainants  were  entitled  to  have 
any  judicial  interference,  in  regard  to  the  several  mat- 
ters of  which  they  complain,  they  had  as  ample  and 
complete  remedy  in  the  Common  Law  Court  as  in  a 
Court  of  Equity.     Gunby  et.  aL,  vs.  Bell 133 

%  A  bill,  praying  for  an  injunction,  was  presented  to 
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erate  money,  but  reserved  the  right  to  contest  the  va- 
lidity of  the  paying,  adding,  as  a  "nota  bene^*  to  his 
receipt,  that  he  should  contend  it  was  a  payment  of 
only  one-third  of  the  nominal  amount :  Seld,  that 
it  was  not  error  in  the  Court  to  refuse  to  open  the 
judgment  for  more  than  one-third  of  the  amount  due 
upon  the  judgment,  at  the  time  of  the  judgment. 
Dumas  vs.  Robensoii 349 

5.  A  judgment  inter  partes  is  conclusive,  as  to  all  mat- 
ters which  were  before  the  Court  or  by  the  laws  gov- 
erning the  Court  rendering  the  judgment  must  have 
been  in  issue  .before  it,  and  it  is  not  within  the  power 
of  the  General  Assembly,  under  the  Constitution,  to 
authorize  the  opening  of  judgments  so  as  to  allow  a 
rehearing  of  issues,  which  were,  or  by  the  rules  of  law, 
must  have  been  heard  by  the  Court  rendering  the 
judgment,  but  cross  actions,  equitable  defenses,  and 
rights  which  have  accrued  since  the  judgment  do  not 
come  within  this  rule,  and  it  is  competent  for  the 
Legislature  to  authorize  such  defenses  to  be  taken  ad- 
vantage of  by  a  motion  in  the  nature  of  a  bill  in 
equity,  to  open  the  judgment  and  adjust  the  rights  of 
the  parties  according  to  such  equities.  White  vs, 
Herndon,     White  et  ol,  vs.  Hasleit  etal 493 

6.  Where  the  defendant  in  a  judgment  of  law  filed  his 
affidavit,  under  the  Act  of  1868,  for  the  relief  of  debt- 
ors, etc.,  in  the  precise  words  required  by  the  statute, 
and  the  sheriff  returned  the  papers  into  Court,  as 
therein  required,  it  was  error  in  the  Court  to  dismiss 
the  affidavit  without  giving  the  defendant  an  oppor- 
tunity to  set  up  such  cross  actions,  equitable  defenses 
and  rights  accruing  to  him  subsequent  to  the  judg- 
ment, as  under  said  Act  are  allowed  to  be  set  up  in  a 
motion  to  open  the  judgment.     Ibid. 

7.  The  2d  and  7th  sections  of  the.  Act  of  the  General 
Assembly  of  this  State,  passed  in  1868,  for  the  relief 
of  debtors  and  to  authorize  the  adjustment  of  debts 
on  principles  of  equity,  so  far  as  they  permit  the  de- 
fendant in  a  judgment  to  open  the  same  by  motion 
and  set  up  defenses  thereto,  which  were^  or  by  the 
law  at  the  date  of  the  judgment  must  have  been  in  is^ 
sue  before  the  Court  rendering  the  judgment,  are  in 
violation  of  Article  9th,  section  6th,  and  Article  1st, 
section  21st  of  the  Constitution  of  this  State,  but  so 
far  as  said  Act  permits  judgments  to  be  opened  by 
motion,  so  as  to  let  in  defenses  arising  since  the  date 
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of  the  8ame,  or  cross  actions  and  defenses  purely 
equitable,  though  existing  at  the  date  of  said  Act,  is 
not  unconstitutional,  but  is  within  the  powers  granted 
to  the  Legislature  by  the  Constitution.  Warner,  J., 
dissenting.  Ibid, 
8.  When  a  motion  is  made  to  set  aside  a  judgment,  on 
the  ground  that  the  party  has  a  good  defense  at  law, 
but  in  consequence  of  a  misunderstanding  between 
himself  and  his  attorney,  the  defense  was  not  filed, 
and  judgment  was  taken  by  default:  Held,  that  this 
was  not  sufficient  ground  to  set  aside  the  judgment. 
Kitevs.  Lumpkin •  506 

See  Certainty,  1. 

See  Distress-  Warrant,  1. 

JURISDICTION  OF  SUPERIOR  COURTS. 

1.  A  suit  was  instituted  to  recover  damages  for  a  breach 
of  warranty  of  the  soundness  of  a  slave,  sold  by  the 
defendant  to  the  plaintiff,  on  the  27th  of  December, 
1862,  the  consideration  of  which  sale  was  a  house  and 
lot,  in  the  town  of  Fort  Valley:  Held,  that  the 
Court  had  jurisdiction  to  hear  and  determine  such 
cause  of  action,  upon  the  state  of  facts  contained  in 

the  record.     McAffeevs.  Mulkey 115 

2.  The  Superior  Courts  of  this  State  have  no  jurisdic- 
tion to  set  aside  and  vacate  a  judgment  of  a  Superior 
Court,  in  this  State,  in  1866,  on  the  ground  that  it  is 
founded  on  a  debt,  the  consideration  of  which  was 
slaves,  or  the  hire  thereof.  Whilst  the  Court  and 
officers,  as  now  organized,  may  not  have  jurisdiction 
to  enforce  such  a  judgment,  they  have  yet  no  jurisdic- 
tion to  vacate  and  annul  it.     Ransoneva,  Ovist 241 

3.  It  is  a  good  ground  of  demurrer  to  a  bill  filed,  to 
set  aside  a  fraudulent  deed  to  land,  and  praying  pos- 
session of  the  land,  that  it  is  not  filed  in  the  county 
of  the  residence  of  the  defendant;  and  it  does  not  help 
the  case  that  it  is  filed  in  the  county  where  the  land 
lies,  and  that  the  tenant  of 'the  principal  defendant, 
which  tenant  lives  on  the  land,  is  also  made  defen- 
dant, if  no  substantial  relief  is  sought  against  said 
tenant.     Taylor  vs.  Cloud  et  al, 288 

4.  The  Courts  of  this  State  have  no  jurisdiction  to  ren- 
der a  valid  judgment  against  a  citizen  of  another  State 
in  a  common  Taw  action,  unless  he  has  been  within 
the  limits  of  this  State^  and  has  been  served  with  pro- 
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cess  VfhWe  in  this  State.  And  a  judgment  confessed 
by  the  agent  of  such  non-resident  citizen,  who  has  never 
been  served  in  this  State,  would  not  bind  third  persons, 
and  if  it  is  levied  upon  property  claimed  by  a  third 
person,  he  may  deny  the  validity  of  the  judgment  on 
the  ground  that  the  Court  had  no  jurisdiction  of  the 
person  of  the  defendant.     Howell  et  cU.  vs.  Gordon,,.  302 

5.  When  the  Courts  of  this  State  and  the  Courts  of  the 
United  States  have  concurrent*  jurisdiction  over  the 
subject-matters  and  parties  to  a  controversy,  that  tri- 
bunal which  first  actually  takes  the  jurisdiction  will 
retain  it.     Hines&  Hobba  vs.JSawson 356 

6.  The  executions,  under  which  the  boat  was  sold,  hav- 
ing been  issued  against  the  persons  owning  the  boat, 
as  well  as  against  the  boat,  after  demand  and  refusal 
to  pay  the  debt,  and  not  against  the  boat  alonef  it 
was  not  such  a  proceeding  to  enforce  a  maritime  lien 
against  the  boai^  as  would  give  to  the  District  Courts 
of  the  United  States  e^cZu^/ve  jurisdiction,  under  the 
Act  of  Congress  of  1789.  Merritt,  Dunham  &  Co.  vs. 
Peabody  et  ol : 177 

As  TO  Pl>ce  for  Arbitration — See  Tison  vs.  Sellars.  710 

JURISDICTION  OF  JUSTICES  OF  THE  PEACE 

1.  The  Justices  of  the  Peace  of  the  county,  upon  the 
opinion  of  twelve  freeholders  of  the  county,  have  no 
jurisdiction  to  abate  a  nuisance  in  a  town  or  city,  un- 
der the  government  of  a  Mayor,  Intendant,  Aldermen, 
Wardens,  or  a  Common  Council,  or  Commissioners. 
The  power  to  abate  such  nuisance  is  vested  by  the 
Code,  in  the  city  government  alone,  and  not  in  the 
Justices  of  the  Peace.  The  South  Carolina  Railroad 
Company  et.  al.,  vs.  Ells  et.  al., 87 

2.  In  case  the  Justices  of  the  Peace  are  proceeding  with- 
out jurisdiction  to  hear  and  determine  such  an  issue, 
in  a  town  or  city,  under  the  government  of  the  officers 
above  mentioned,  a  writ  of  prohibition  is  the  proper 
remedy  to  restrain  them.     Ibid. 

JURORS. 

1.  When  on  the  trial  of  a  case,  one  of  the  jurors  ap- 
peared in  the  morning  to  be  intoxicated^  and  the  at- 
tention of  the  Court  having  been  called  to  his  condi- 
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lion,  and  the  parties  litigant  consented  to  let  him  re- 
main on  the  jury,  and  try  the  case  in  his  then  condi- 
tion, but  it  appears  by  the  affidavits  of  the  bailiff  and 
others,  that,  after  the  jury  had  been  charged  with  the 
case  in  the  evening  of  the  same  day,  he  left  the  jury 
and  drank  more  liquor,  and  otherwise  misbehaved, 
that  he  conversed  with  persons  during  the  trial  in  re- 
lation thereto,  and  said  "that  he  was  against  the  de- . 
fendant  because  he  was  a  war  man,''  which  facts  did 
not  come  to  the  knowledge  of  the  defendant  until  aft;er 
the  trial :  Held^  that  by  consenting  to  take  the  juror 
in  the  morning  in  his  then  intoxicated  condition,  the 
defendant  did  not  consent  that  he  should  drink  any 
more  ardent  spirits,  nor  can  such  consent  be  construed 
so  as  to  sanction  his  subsequent  improper  conduct  in 
the  evening,  after  being  charged  with  the  case.  Be- 
sides, he  was  ^prejudiced  and  not  an  impartial ]\itqv^ 
and  according  to  the  ruling  of  this  Court  in  Blaloch 
t?«.  PhillipSf  38th  Georgia  ReportSy  216,  the  verdict 

should  have  been  set  aside.     Jackson  vs.  Jackson 150 

2.  A  motion  to  set  aside  a  verdict,  on  the  ground  that 
one  of  the  jurors  was  not  upon  the  list  required  by 
law  to  be  filed  by  the  commissioners  to  revise  the  jury 
box,  is  an  objection  propter  defeciumy  and  arises  too 
late  after  the  verdict,  though  the  movant  did  not  know 
the  fact  alleged  until  after  the  verdict.  Oormly  vs. 
Laramore 253 

As  TO  Tbial  by  Juby — See  Criminal  Law,  8, 11. 

LACHES. 

1.  When  a  suit  was  brought  in  1861  against  a  prin- 
cipal and  security,  and  the  security  had  a  good  de- 
fense, but  by  reason  of  his  attorney  having  gone  into 
the  army,  and  by  reason  of  the  principal  having  also 
gone  into  the  army,  the  said  security  rested  under  the 
belief  that  the  cause  would  not  be  tried,  and  judgment 
was,  nevertheless,  taken  without  the  knowledge  of  the 
security  :  Held,  that  a  bill  in  equity  for  a  new  trial, 
filed  within  twelve  months  after  the  adoption  of  the 
Constitution  of  1868,  and  setting  up  the  foregoing 
facts  was  not  demurrable.    Crawford  vs,  OantreU 284 

2«  When  a  motion  is  made  to  set  aside  a  judgment,  on 
the  ground  that  the  party  has  a  ^ood  defense  at  law, 
bat  in  consequence  of  a  misunderstanding  between 
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against  suitors  already  in  Court.     (R.)     Bryan  V9. 
Hiehsond  aL 405 

11.  The  Mayor  and  Council  of  Atlanta  were  proceed- 
jng  to  open  a  street  through  the  eniBankment  of  the 
Georgia  Railroad,  in  said  city,  on  the  ground  that  the 
embankment  was  an  obstruction  to  the  street  and  a 
nuisance.  The  railroad  company  filed  a  bill  praying 
for  an  injunction,  and  asserting  a  prior  occupation  by 
the  railroad,  and  long  acquiescence  by  the  city.  The 
Court  granted  the  injunction,  and,  on  the  coming  in 
of  the  answer,  continued  the  injunction.  As  the  right 
of  the  city  was  doubtful,  under  the  bill,  answer  and 
aiBdavits,  there  was  no  error  in  holding  up  the  in- 
junction until  the  trial,  especially  as  the  railroad  is 
itself  a  thing  in  which  the  public  has  an  important 
interest.     The  M.  &  C.  of  Atlanta  vs.  The  Geo.  B,  R. 

&  Banking  Co 471 

12.  The  judgment  of  a  Chancellor  below  refusing  to  dis- 
solve an  injunction  will  not  be  disturbed  by  this 
Court,  except  in  a  clear  case  of  manifest  injustice. 
Burke  et  al,  V8.  Andei*8on 

13.  This  Court  will  not  overrule  the  judgment  of  the 
Judge  of  the  Superior  Court,  in  dissolving  an  injunc- 
tion, unless  there  is  an  abuse  of  the  discretion  which 
the  law  confers  upon  such  Judge.  Gibbon  et  al  vs. 
Gibbon 562 

14.  The  State  of  Georgia,  being  a  stockholder  in  the 
Atlantic  and  Gulf  Railroad  Company,  may,  on  her 
own  motion,  become  a  party  to  a  bill  filed  by  other 
interested  persons  against  the  City  of  Savannah,  the 
Central  Railroad,  the  Southwestern  Railroad,  and  the 
Atlantic  and  Gulf  Railroad,  to  enjoin  the  consumma- 
tion of  a  contract  by  which  a  controlling  amount  of 
the  stock  of  the  Atlantic  and  Gulf  Road  is  about  to 
paas  into  the  control  of  the  Central  and  Southwestern 
Koads.  A  citizen  of  the  State,  as  such,  is  not  a  proper 
party  to  a  bill  to  enjoin  a  Railroad  Company  from 
illegally  making  a  purchase  of  stock  in  another  Rail- 
road Company,  but  if  there  are  other  proper  parties 
to  the  bill,  this  objection  is  not  a  good  ground  of  gen- 
eral demurrer.     The  C,  B.  R.  Co.  vs.  Collins  etal 582 

15.  If  one  be  a  bona  fde  holder  of  stock  in  a  Railroad 
Company,  and  file  a  bill  to  enjoin  the  Company  from 
making  a  purchase  not  authorized  by  the  charter,  it 
is  not  a  sufficient  reply  to  the  bill,  that  the  plaintifi^ 
is  not  in  good  faith  seeking  the  interests  of  the  Com- 
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not  apply  when  those  who  condact  the  press  are  volun- 
tarily and  mutually  engaged  in  the  publication  of  libel- 
ous matter  concerning  each  other,  and  one  sues  and 
the  other  does  not ;  while  the  action  is  maintainable, 
the  damages  should  be  rendered  according  to  the  cir- 
cumstances of  the  case.     Ibid, 

LIEN. 

1.  The  Mayor  and  Council  of  the  City  of  GriflSn  have 
power  conferred  by  the  charter  to  levy  and  collect  a 
tax,  and  in  case  of  non-payment  the  clerk  of  the  city 
may  issue  execution  against  the  defaulter,  which  is  a 
lien  upon  all  his  property,  and  may  be  levied  upon 
any  pro()erty  of  the  defendant,  real  or  personal,  sufiS- 
cient  to  satisfy  the^./a.,  by  the  marshal  or  his  depu- 
ty, who  may  sell  the  same  at  public  sale  at  the  city 
hall,  giving  such  notice  as  is  required  by  law  for  tax 
collectors' sales.     Smith  vs.  Jones 39 

2.  The  marshal  is  not  bound  to  make  an  entry  of  no 
personal  property  before  he  can  levy  upon  real  prop- 
erty.    Both  are  alike  subject.     Ibid, 

3.  A  confession  of  judgment  for  the  sum  of  $ , 

with  interest  and  costs  of  suit,  is  not  suiBcient  to  sus- 
tain a  judgment,  signed  up  for  a  specified  sum  as  prin- 
cipal, with  interest,  etc., -as  the  shape  of  the  confes- 
sion shows  that  the  parties  had  not  agreed  upon  the 
amount  with  which  the  blank  was  to  be  filled,  or  had, 
for  some  other  reason,  neglected  to  fill  it;  such  judg- 
ment takes  no  lien  on  the  property  of  the  defendants, 
and  an  order  of  Court,  amending  the  confession  by  fill- 
ing the  blank  with  the  sum  for  which  the  judgment 
had  been  signed,  will  not  create  a  lien  on  property 
purchased  from  the  defendants,  bona  fide j  prior  to  the 
date  of  such  order  The  record  in  Quch  case  was  only 
notice  of  what  it  contained,  and  was  not  notice  that 
there  was  any  legal  judgment  against  the  defendants 

or  any  lien  upon  their  property.     Lea  vs.  Yates 56 

4,  Judgments  which  were  legal,  valid,  subsisting  judg- 
ments at  the  time  of  the  testator's  or  intestate's  death, 
are  to  be  paid  according  to  their  priority  of  lien  at 
that  time,  and  if  such  judgments  should  ailerwards  be- 
come dormant,  and  be  revived  before  the  assets  of  the 
estate  shall  have  been  distributed,  such  revived  judg- 
ments will  relate  back,  as  to  the  order  of  payment,  to 
the  exact  position  which  such  judgments  occupied  at 
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notice  in  fact  be  given  to  the  agent  of  the  new  insar- 
ance,  the  insurance  will  or  will  not  be  validy  accord- 
ing, as  from  all  the  facts  and  the  conduct  of  both  the 
insured  and  the  agent,  the  jury  shall  believe  it  was  or 
was  not  the  intention  of  tlie  insured  to  commit  a  fraud 
by  over-insuring  his  property.     Ibid. 

INTERPLEADER, 

1.  Where  there  is  a  bill  of  interpleader,  and  the  defen- 
dants answered,  admitting  on  both  sides  the  fact  of 
the  dispute,  and  the  absence  of  any  interest  in  the 
stakeholder,  the  Court  will,  if  possible,  take  such  ac- 
tion as  will  protect  the  stakeholder,  without  delay, 
leaving  to  the  parties  disputing,  to  litigate  between 
themselves  as  to  their  rights.  Perkins  &  LUUefidd  t». 
THppe 225 

2.  When  a  bill  of  interpleader  was  filed  in  Fulton  Su- 
perior Court,  by  an  attorney-at-law,  setting  forth  that 
under  a  contract  with  one  member  of  a  dissolved  part- 
nership, he  had  collected  money  in  the  name  of  the 
firm,  that  he  had  received  notice  from  each  of  the 
partners,  not  to  pay  it  to  the  other,  and  that  one  of 
the  firm  had  moved  a  rule  against  him,  in  Fulton 
Superior  Court,  to  compel  him  to  pay  the  money  to 
that  one,  and  it  appeared  that  none  of  the  parties 
lived  in  Fulton  county,  but  that  one  resided  in  Col- 
umbia, one  in  Burke,  and  one  in  Glynn,  and  that 
the  attorney  was  ready  to  pay  the  money :  HMf  that 
on  the  coming  in  of  the  answers  admitting  these  facts, 
the  Court  ought,  on  motion,  to  have  ordered  the 
money  paid  by  the  attorney  to  the  party  with  whom 
he  had  contracted,  on  his  giving  bond,  in  double  the 
amount,  in  the  Clerk's  office  of  Fulton  county,  with 
good  security,  approved  by  the-  Clerk,  payable  to  the 
other  partners,  to  account  to  them  for  the  same,  and 
to  have  dismissed  the  bill,  leaving  the  parties  to  liti- 
gate, before  the  proper  tribunal,  having  jurisdiction 
of  them,  their  rights  in  the  matters  in  dispute.  Ibid. 

3.  The  complainant  does  not  make  such  a  case  by  his 
bill  as  entitles  him  to  maintain  it  in  aCourt  of  Equity 
as  a  bill  of  interpleader :  First,  because  he  is  not  an 
innocent  stakeholder  between  the  parties  as  to  the  to- 
bacco, for  if  D.  gave  an  order  to  him  to  deliver  it  to 
H.,  and  he  did  so  deliver  it,  and  afterwards  sold  the 
tobacco  aa  the  agent  of  H.,  then  the  title  to  the  to- 
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baoco  was  in  H.,  and  the  complainant  can  protect 
himself  against  the  claim  of  D.^  by  showing  his  order 
to  deliver  the  tobacco  to  H.  as  the  bailee  of  D,  Sec- 
ond, if  the  complainant,  as  the  bailee  of  D.,  vyrong- 
fully  delivered  the  tobacco  to  H.,  then  the  Court  will 
not  aid  him  to  require  the  parties  to  interplead  in  re- 
gard to  a  state  of  things  which  he  has  brought  about 
by  his  own  misconduct.  Hatfield  et  al.  vs.  MoWhor- 
ter 269 

JOINDER  OF  PARTIES. 
See  Arrest  of  Judgment,  1. 

JUDGMENTS. 

1.  When  a  judgment  had  been  obtained  in  a  Common 
Law  Court  upon  a  warranty  for  the  sale  of  a  slave  al- 
leged to  be  unsound,  and  a  bill  was  filed  to  open  and 
set  aside  said  judgment,  on  the  ground  that  it  was  a 
contract  for  the  sale  of  a  slave  :  Held,  that  a  general 
demurrer  to  said  bill  for  want  of  equity,  was  properly 
sustained  by  the  Court  below.  Renfroe  vs,  MeDaniel.  131 

2.  On  the  trial  of  a  scire  facias  to  revive  a  dormant 
judgment,  the  defendant  therein  offered  evidence  to 
prove  that  the  notes  upon  which  the  judgment  was 
obtained  were  pai<l  off  before  the  rendition  of  the 
judgment,  which  evidence  was  rejected  by  the  Court : 
Heldf  that  the  evidence  so  offered,  without  more,  was 
properly  rejected  by  the  Court  below.  Camp  vs. 
Baker 148 

3.  The  Superior  Courts  of  this  State  have  no  jurisdic- 
tion to  set  aside  and  vacate  a  judgment  of  a  Superior 
Court,  in  this  State,  in  1866,  on  the  ground  that  it  is 
founded  on  a  debt,  the  consideration  of  which  was 
slaves,  or  the  hire  thereof.  Whilst  the  Court  and 
officers,  as  now  organized,  may  not  have  jurisdiction 
to  «7{/brc6  such  a  judgment,  they  have  yet  no  jurisdic- 
tion to  vacate  and  annul  it.     Bansone  vs.  Onst 241 

4.  Where,  in  March,  1864,  just  subsequent  to  the  pas- 
sage of  the  "Funding  Act,"  by  the  Confederate  Con- 
gress, a  sheriff  received,  in  payment  of  an  execution 
which  had  been  four  or  five  years  in  his  hands.  Con- 
federate money  and  a  check  upon  the  Eastern  Bank 
of  Alabama,  and  in  a  few  days  the  sheriff  took  the 
money  and  check  to  the  plaintiff's  attorney,  who  re- 
ceived and  receipted  for  the  same  as  so  much  Confed- 

VOL,  JL,—50, 
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erate  money,  but  reserved  the  right  to  contest  the  va- 
lidity of  the  paying,  adding,  as  a  ^'nota  bene''  to  his 
receipt,  that  he  should  contend  it  was  a  pavment  of 
only  one-third  of  the  nominal  amount :  Held,  that 
it  was  not  error  in  the  Court  to  refuse  to  open  the 
judgment  for  more  than  one-third  of  the  amount  due 
upon  the  judgment,  at  the  time  of  the  judgment. 
Dumas  vs,  Robefoson 34( 

5.  A  judgment  inter  partes  is  conclusive,  as  to  all  mat- 
ters which  were  before  the  Court  or  by  the  laws  gov- 
erning the  Court  rendering  the  judgment  must  have 
been  in  issue  .before  it,  and  it  is  not  within  the  power 
of  the  General  Assembly,  under  the  Constitutiou,  to 
authorize  the  opening  of  judgments  so  as  to  allow  a 
rehearing  of  issues,  which  were,  or  by  the  rules  of  law, 
must  have  been  heard  by  the  Court  rendering  the 
judgment,  but  cross  actions,  equitable  defenses,  and 
rights  which  have  accrued  since  the  judgment  do  not 
come  within  this  rule,  and  it  is  competent  for  the 
Legislature  to  authorize  such  defenses  to  be  taken  ad- 
vantage of  by  a  motion  in  the  nature  of  a  bill  in 
equity,  to  open  the  judgment  and  adjust  the  rights  of 
the  parties  according  to  such    equities.       White  vs, 
Herndon,     MTiite  et  al.  V8,  Haslett  et  al 493 

6.  Where  the  defendant  in  a  judgment  of  law  filed  his 
affidavit,  under  the  Act  of  1868,  for  the  relief  of  debt- 
ors, etc.,  in  the  precise  words  required  by  the  statute, 
and  the  sheriflF  returned  the  papers  into  Court,  as 
therein  required,  it  was  error  in  the  Court  to  dismiss 
the  affidavit  without  giving  the  defendant  an  oppor- 
tunity to  set  up  such  cross  actions,  equitable  defenses 
and  rights  accruing  to  him  subsequent  to  the  judg- 
ment, as  under  said  Act  are  allowed  to  be  set  up  in  a 
motion  to  open  the  judgment.     Ibid. 

7.  The  2d  and  7th  sections  of  the.  Act  of  the  General 
Assembly  of  this  State,  passed  in  1868,  for  the  relief 
of  debtors  and  to  authorize  the  adjustment  of  debts 
on  principles  of  equity,  so  far  as  they  permit  the  de- 
fendant in  a  judgment  to  open  the  same  by  motion 
and  set  up  defenses  thereto,  which  were,  or  by  the 
law  at  the  date  of  the  judgment  must  have  been  in  is- 
sue before  the  Court  rendering  the  judgment,  are  in 
violation  of  Article  9th,  section  6th,  and  Article  1st, 
section  21st  of  the  Constitution  of  this  State,  but  so 
far  as  said  Act  permits  judgments  to  be  opened  by 
motiou  BO  «a  \jo  W  \\i  4.^«aa«5  arising  since  the  date 
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bacco  was  in  H.,  and  the  complainant  can  protect 
himself  against  the  claim  of  D.,  by  showing  his  order 
to  deliver  the  tobacco  to  H.  as  the  bailee  of  D.  Sec- 
ond^ if  the  complainant,  as  the  bailee  of  D.,  wrong- 
fully delivered  the  tobacco  to  H.,  then  the  Court  will 
not  aid  him  to  require  the  parties  to  interplead  in  re- 
gard to  a  state  of  things  which  he  has  brought  about 
by  his  own  misconduct.  Hatfield  et  al.  vs.  McWhor- 
ter 269 

JOINDER  OF  PARTIES. 
See  Arrest  of  Judgment,  1. 

JUDGMENTS. 

1.  When  a  judgment  had  been  obtained  in  a  Common 
Law  Court  upon  a  warranty  for  the  sale  of  a  slave  al- 
lied to  be  unsound,  and  a  bill  was  filed  to  open  and 
set  aside  said  judgment,  on  the  ground  that  it  was  a 
contract  for  the  sale  of  a  slave  :  Held,  that  a  general 
demurrer  to  said  bill  for  want  of  equity,  was  properly 
sustained  by  the  Court  below.  Benfroe  vs.  MeDanieL  131 

2.  On  the  trial  of  a  scire  facias  to  revive  a  dormant 
judgment,  the  defendant  therein  offered  evidence  to 
prove  that  the  notes  upon  which  the  judgment  was 
obtained  were  pai<l  off  before  the  rendition  of  the 
judgment,  which  evidence  was  rejected  by  the  Court : 
Hdd,  that  the  evidence  so  offered,  without  more,  was 
properly  rejected  by  the  Court  below.  Camp  vs. 
Baker 148 

3.  The  Superior  Courts  of  this  State  have  no  jurisdic- 
tion to  set  aside  and  vacate  a  judgment  of  a  Superior 
Court,  in  this  State,  in  1866,  on  the  ground  that  it  is 
founded  on  a  debt,  the  consideration  of  which  was 
slaves,  or  the  hire  thereof.  Whilst  the  Court  and 
officers,  as  now  organized,  may  not  have  jurisdiction 
to  €it/i>rc6  such  a  judgment,  they  have  yet  no  jurisdic- 
tion to  vacate  and  annul  it.     Hansom  vs.  Ovist 241 

4.  Where,  in  March,  1864,  just  subsequent  to  the  pas- 
sage of  the  "Funding  Act,''  by  the  Confederate  Con- 
gress, a  sheriff  received,  in  payment  of  an  execution 
which  had  been  four  or  five  years  in  his  hands.  Con- 
federate money  and  a  check  upon  the  Eastern  Bank 
of  Alabama,  and  in  a  few  days  the  sheriff  took  the 
money  and  check  to  the  plaintiff's  attorney,  who  re- 
ceived and  receipted  for  the  same  as  so  much  Confed- 

VOL.  XL.— 60. 
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erate  money,  but  reserved  the  right  to  contest  the  va- 
lidity of  the  paying,  adding,  as  a  "nota  bene^^  to  his 
receipt,  that  he  should  contend  it  was  a  payment  of 
only  one-third  of  the  nominal  amount:  Held,  that 
it  was  not  error  in  the  Court  to  refuse  to  open  the 
judgment  for  more  than  one-third  of  the  amount  due 
upon  the  judgment,  at  the  time  of  the  judgment. 
Dumas  vs.  Robenson 349 

5.  A  judgment  inter  partes  is  conclusive,  as  to  all  mat- 
ters which  were  before  the  Court  or  by  the  laws  gov- 
erning the  Court  rendering  the  judgment  must  have 
been  in  issue  .before  it,  and  it  is  not  within  the  power 
of  the  General  Assembly,  under  the  Constitution,  to 
authorize  the  opening  of  judgments  so  as  to  allow  a 
rehearing  of  issues,  which  were,  or  by  the  rules  of  law, 
must  have  been  heard  by  the  Court  rendering  the 
judgment,  but  cross  actions,  equitable  defenses,  and 
rights  which  have  accrued  since  the  judgment  do  not 
come  within  this  rule,  and  it  is  competent  for  the 
Legislature  to  authorize  such  defenses  to  be  taken  ad- 
vantage of  by  a  motion  in  the  nature  of  a  bill  in 
equity,  to  open  the  judgment  and  adjust  the  rights  of 
the  parties  according  to  such  equities.  White  vs, 
Hemdon.     Mliite  et  al.  vs.  Haslett  etal 493 

6.  Where  the  defendant  in  a  judgment  of  law  filed  his 
affidavit,  under  the  Act  of  1868,  for  the  relief  of  debt- 
ors, etc.,  in  the  precise  words  required  by  the  statute, 
and  the  sheriff  returned  the  papers  into  Court,  as 
therein  required,  it  was  error  in  the  Court  to  dismiss 
the  affidavit  without  giving  the  defendant  an  oppor- 
tunity to  set  up  such  cross  actions,  equitable  defenses 
and  rights  accruing  to  him  subsequent  to  the  judg- 
ment, as  under  said  Act  are  allowed  to  be  set  up  in  a 
motion  to  open  the  judgment.     Ibid. 

7.  The  2d  and  7  th  sections  of  the.  Act  of  the  General 
Assembly  of  this  State,  passed  in  1868,  for  the  relief 
of  debtors  and  to  authorize  the  adjustment  of  debts 
on  principles  of  equity,  so  far  as  they  permit  the  de- 
fendant in  a  judgment  to  open  the  same  by  motion 
and  set  up  defenses  thereto,  which  were,  or  by  the 
law  at  the  date  of  the  judgment  must  have  been  in  is- 
sue before  the  Court  rendering  the  judgment,  are  in 
violation  of  Article  9th,  section  6th,  ana  Article  1st, 
section  21st  of  the  Constitution  of  this  State,  but  so 
far  as  said  Act  permits  judgments  to  be  opened  by 
motion,  &o  as  lo  W  m  &^^^\i%^  ^xising  since  the  date 
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* 

of  the  same,  or  cross  actions  and  defenses  purely 
equitable,  though  existing  at  the  date  of  said  Act,  is 
not  unconstitutional,  but  is  within  the  powers  granted 
to  the  Legislature  by  the  Constitution.  Warner,  J,, 
dissenting.  Ibid, 
8.  When  a  motion  is  made  to  set  aside  a  judgment,  on 
the  ground  that  the  party  has  a  good  defense  at  law, 
but  in  consequence  of  a  misunderstanding  between 
himself  and  his  attorney,  the  defense  was  not  filed, 
and  judgment  was  taken  by  default :  Hddy  that  this 
was  not  sufficient  ground  to  set  aside  the  judgment. 
Kitevs.  Lumpkin 506 

See  Certainty,  1. 

See  Distress-  Warrant,  1. 

JURISDICTION  OF  SUPERIOR  COURTS. 

1.  A  suit  was  instituted  to  recover  damages  for  a  breach 
of  ivarranty  of  the  soundness  of  a  slave,  sold  by  the 
defendant  to  the  plaintiff,  on  the  27th  of  December, 
1862,  the  consideration  of  which  sale  was  a  house  and 
lot,  in  the  town  of  Fort  Valley:  Held,  that  the 
Court  had  jurisdiction  to  hear  and  determine  such 
cause  of  action,  upon  the  state  of  facts  contained  in 

the  record.     McAffeevs.  Mulkey 115 

2.  The  Superior  Courts  of  this  State  have  no  jurisdic- 
tion to  set  aside  and  vacate  a  judgment  of  a  Superior 
Court,  in  this  State,  in  1866,  on  the  ground  that  it  is 
founded  on  a  debt,  the  consideration  of  which  was 
slaves,  or  the  hire  thereof.  Whilst  the  Court  and 
officers,  as  now  organized,  may  not  have  jurisdiction 
to  enforce  such  a  judgment,  they  have  yet  no  jurisdic- 
tion to  vacate  and  annul  it.     Ransonevs.  Christ 241 

3.  It  is  a  good  ground  of  demurrer  to  a  bill  filed,  to 
set  aside  a  fraudulent  deed  to  land,  and  praying  pos- 
session of  the  land,  that  it  is  not  filed  in  the  county 
of  the  residence  of  the  defendant ;  and  it  does  not  help 
the  case  that  it  is  filed  in  the  county  where  the  land 
lies,  and  that  the  tenant  of 'the  principal  defendant, 
which  tenant  lives  on  the  land,  is  also  made  defen- 
dant, if  no  substantial  relief  is  sought  against  said 
tenant.     Taylor  vs,  Clovdetal, 288 

A.  The  Courts  of  this  State  have  no  jurisdiction  to  ren- 
der a  valid  judgment  against  a  citizen  of  another  State 
in  a  common  Taw  action,  unless  he  has  been  within 
.  the  limits  of  this  State^  and  has  been  served  with  pro- 
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cess  while  in  this  State.  And  a  judgment  confessed 
by  the  agent  of  such  non-resident  citizen,  who  has  never 
been  served  in  this  State,  would  not  bind  third  persons, 
and  if  it  is  levied  upon  property  claimed  by  a  third 
person,  he  may  deny  the  validity  of  the  judgment  on 
the  ground  that  the  Ck)urt  had  no  jurisdiction  of  the 
person  of  the  defendant.     Howell  et  aL  vs,  Gordon...  302 

5.  When  the  Courts  of  this  State  and  the  Courts  of  the 
United  States  have  concurrent  jurisdiction  over  the 
subject-matters  and  parties  to  a  controversy,  that  tri- 
bunal which  first  actually  takes  the  jurisdiction  will 
retain  it.     Hinea  &  Hobba  vb.  Itawaon 356 

6.  The  executions,  under  which  the  boat  was  sold,  hav- 
ing been  issued  against  the  persona  owning  the  boat, 
as  well  as  against  the  boat,  after  demand  and  refusal 
to  pay  the  debt,  and  not  against  the  boat  cUofne^  it 
was  not  such  a  proceeding  to  enforce  a  maritime  lien 
against  the  booty  as  would  give  to  the  District  Courts 
of  the  United  States  eajcZus/ve  jurisdiction,  under  the 
Act  of  Congress  of  1789.  Merritt,  Dunham  &  Co.  vs. 
Peahody  et  ai : 177 

As  TO  PI4ACE  FOR  Arbitration — See  Tison  vs.  SeUars.  710 

JURISDICTION  OF  JUSTICES  OF  THE  PEACE 

1.  The  Justices  of  the  Peace  of  the  county,  upon  the 
opinion  of  twelve  freeholders  of  the  county,  have  no 
jurisdiction  to  abate  a  nuisance  in  a  town  or  city,  un- 
der the  government  of  a  Alayor,  Intendant,  Aldermeo, 
Wardens,  or  a  Common  Council,  or  Commissioners. 
The  power  to  abate  such  nuisance  is  vested  by  the 
Code,  in  the  city  government  alone,  and  not  in  the 
Justices  of  the  Peace.  The  South  Carolina  Railroad 
Company  et,  al.,  vs.  Ella  et.  al., 87 

2.  In  case  the  Justices  of  the  Peace  are  proceeding  with- 
out jurisdiction  to  hear  and  determine  such  an  issue, 
in  a  town  or  city,  under  the  government  of  the  officers 
above  mentioned,  a  writ  of  prohibition  is  the  proper 
remedy  to  restrain  them.     Ibid. 

JURORS. 

1.  When  on  the  trial  of  a  case,  one  of  the  jurors  ap- 
peared in  the  morning  to  be  intoxicated,  and  the  at- 
tention of  the  Court  having  been  called  to  his  condi- 
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tion,  and  the  parties  litigant  consented  to  let  him  re- 
main on  the  jury,  and  try  the  case  in  his  then  condi- 
tion, but  it  appears  by  the  afiSdavitspf  the  bailiff  and 
others,  that,  afler  the  jury  hisid  been  charged  with  the 
case  in  the  evening  of  the  same  day,  he  left  the  jury 
and  drank  more  liquor,  and  otherwise  misbehaved, 
that  he  conversed  with  persons  during  the  trial  in  re- 
lation thereto,  and  said  '^that  he  was  against  the  de-. 
fendant  because  he  was  a  war  man,"  which  facts  did 
not  come  to  the  knowledge  of  the  defendant  until  after 
the  trial :  Hddy  that  by  consenting  to  take  the  juror 
in  the  morning  in  his  then  intoxicated  condition,  the 
defendant  did  not  consent  that  he  should  drink  any 
more  ardent  spirits,  nor  can  such  consent  be  construed 
so  as  to  sanction  his  subsequent  improper  conduct  in 
the  evening,  after  being  charged  with  the  case.  Be- 
sides, he  was  2l  prejudiced  and  not  an  impartial ]\xtov^ 
and  according  to  the  ruling  of  this  Court  in  Bkdock 
V8,  Phillips^  3Sth  Georgia  Reports,  216,  the  verdict 

should  have  been  set  aside.     Jackson  vs.  Jackson 150 

2.  A  motion  to  set  aside  a  verdict,  on  the  ground  that 
one  of  the  jurors  was  not  upon  the  list  required  by 
law  to  be  filed  by  the  commissioners  to  revise  the  jury 
box,  is  an  objection  propter  defectum,  and  arises  too 
late  after  the  verdict,  though  the  movant  did  not  know 
the  fact  alleged  until  after  the  verdict.  Oormly  vs. 
Laramore 253 

As  TO  Tbial  by  Juby — See  Criminal  Law,  8,  11. 

LACHES. 

1.  When  a  suit  was  brought  in  1861  aeainst  a  prin- 
cipal and  security,  and  the  security  had  a  good  de- 
fense, but  by  reason  of  his  attorney  having  gone  into 
the  army,  and  by  reason  of  the  principal  having  also 
gone  into  the  army,  the  said  security  rested  under  the 
belief  that  the  cause  would  not  be  tried,  and  judgment 
was,  nevertheless,  taken  without  the  knowledge  of  the 
security  :  Held,  that  a  bill  in  equity  for  a  new  trial, 
filed  within  twelve  months  after  the  adoption  of  the 
Constitution  of  1868,  and  setting  up  the  foregoing 
facta  was  not  demurrable.    Crawford  vs,  OantreU 284 

2.  When  a  motion  is  made  to  set  aside  a  judgment,  on 
the  ground  that  the  party  has  a  good  defense  at  law, 
bat  in  consequence  of  a  misunderstanding  between 


780  INDEX. 

himself  and  his  attorney,  the  defense  was  not  filed, 
and  judgment  was  taken  by  default:  Hdd^  that  this 
was  not  sufficient  ground  to  set  aside  the  judgment 
Kite  V8,  I/umpkin 506 

See  Military  Orders. 

LEVY— PROOF  OF.    See  Evidence,  10. 

LIBEL. 

1.  The  plaintiff  brought  his  action  for  libel,  upon  the 
following  publication :  "We  have  no  reply  to  make  to 
the  statement  of  a  lad  who  is  convicted  of  perjury 
by  the  solemn  oath  of  a  gentleman  whase  veracity 
stands  unimpeached  and  unimpeachable.'^  The  Judge 
charged  the  jury  on  the  trial,  that  to  charge  another 
in  a  printed  newspaper,  published  and  circulated  in 
the  county,  "that  he  is  convicted  of  perjury,"  is  ac- 
tionable, without  proof  of  special  damages :  Held, 
that  this  charge,  when  applied  to  the  facts  of  the  case 
was  not  sufficiently  full,  as  it  was  calculated  to  pro- 
duce an  impression  on  the  mind  of  the  jury^  that  the 
legal  effect  of  the  publication  was  to  charge  the  plain- 
tiff with  the  commission  of  legal  perjury ^  which  most 
probably  caused  them  to  find  heavier  damages  than 
ihey  would  have  found,  if  they  had  been  instructed 
that  the  publication  did  not  amount  to  a  charge  of 
legal  perjury.     Pugh  vs.  McCarthy 444 

2.  Where  the  editors  of  two  newspapers  are  engaged  in 
a  quarrel,  conducted  in  the  daily  issues  of  their  papers, 
in  bad  temper  and  bad  taste,  on  the  question  who  has 
the  largest  city  circulation,  and  their  employees  volun- 
teered to  take  part  in  the  strife,  and  one  charged  an 
employee  of  the  other,  who  was  aiding  in  the  quarrel, 
with  theft  and  duplicity,  and  the  other,  in  turn,  charged 
that  the  employee  of  the  first  has  been  convicted  of 
perjury,  by  the  solemn  oath  of  a  gentleman  whose 
veracity  stands  unimpeached  and  unimpeachable,  and 
the  latter  brought  suit  for  a  libel  on  the  charge  con- 
tained in  that  published  reply :  JEZe/4,  that  the  jury  in 
such  case,  should  give  nominal  damages  only.  Ibid. 

3.  While  the  jury  should  give  such  damages  in  an  ac- 
tion for  libel,  for  a  wanton  assault  made  on  an  inno- 
cent person,  as  will  fully  compensate  him  for  all  his 
mental  suffering  and  other  injury,  and  will  t«id  to 
check  the  licentiousness  of  the  press,  the  same  rale  does 
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not  apply  when  those  who  conduct  the  press  are  volun- 
tarily and  mutually  engaged  in  the  publication  of  libel- 
ous matter  concerning  each  other,  and  one  sues  and 
the  other  does  not ;  while  the  action  is  maintainable, 
the  damages  should  be  rendered  according  to  the  cir- 
cumstances of  the  case.     Ibid, 

LIEN. 

1.  The  Mayor  and  Council  of  the  City  of  Griffin  have 
power  conferred  by  the  charter  to  levy  and  collect  a 
tax,  and  in  case  of  non-payment  the  clerk  of  the  city 
may  issue  execution  against  the  defaulter,  which  is  a 
lien  upon  all  his  property,  and  may  be  levied  upon 
any  property  of  the  defendant,  real  or  personal,  suffi- 
cient to  satisfy  the  fi.  fa.,  by  the  marshal  or  his  depu- 
ty, who  may  sell  the  same  at  public  sale  at  the  city 
hall,  giving  such  notice  as  is  required  by  law  for  tax 
collectors' sales.     Smith  vs.  Jones 39 

2«  The  marshal  is  not  bound  to  make  an  entry  of  no 
personal  property  before  he  can  levy  upon  real  prop- 
erty.    Both  are  alike  subject.     Ibid. 

3.  A  confe&sion  of  judgment  for  the  sum  of  $ , 

with  interest  and  costs  of  suit,  is  not  sufficient  to  sus- 
tain a  judgment,  signed  up  for  a  specified  sum  as  prin- 
cipal, with  interest,  etc., -as  the  shape  of  the  confes- 
sion shows  that  the  parties  had  not  agreed  upon  the 
amount  with  which  the  blank  was  to  be  filled,  or  had, 
for  some  other  reason,  neglected  to  fill  it;  such  judg- 
ment takes  no  lien  on  the  property  of  the  defendants, 
and  an  order  of  Court,  amending  the  confession  by  fill- 
ing the  blank  with  the  sum  for  which  the  judgment 
had  been  signed,  will  not  create  a  lien  on  property 
purchased  from  the  defendants,  bona  fide,  prior  to  the 
date  of  such  order  The  record  in  Quch  case  was  only 
notice  of  what  it  contained,  and  was  not  notice  that 
there  was  any  legal  judgment  against  the  defendants 

or  any  lien  upon  their  property.     Lea  vs.  Yates. 56 

4.  Judgments  which  were  legal,  valid,  subsisting  judg- 
ments at  the  time  of  the  testator's  or  intestate's  death, 
are  to  be  paid  according  to  their  priority  of  lien  at 
that  time,  and  if  such  judgments  should  ailerwards  be- 
come dormant,  and  be  revived  before  the  assets  of  the 
estate  shall  have  been  distributed,  such  revived  judg- 
ments will  relate  back,  as  to  the  order  of  payment,  to 
the  exact  position  which  such  judgments  occupied  at 
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the  death  of  the  testator  or  intestate,  and  are  to  be 
paid  according  to  the  priority  of  lien  as  the  same  ex- 
isted at  Umt  time.     King  v$,  Morris  d  al 63 

5.  Under  the  former  rulings  of  this  Court,  a  decision  of 
the  Court  below  that  the  homestead  is  subject  to  the 
payment  of  a  judgment  obtained  prior  to  the  passage 
of  the  Homestead  Law,  which  does  not  fall  within 
one  of  the  exceptions  mentioned  in  said  Act,  as  con- 
strued by  this  Court,  is  erroneous.  PuUiam  et  al.  vs, 
Sewell  et  al , 73 

6.  G.,  a  stone  and  marble  cutter,  made  and  delivered  to 
B.  &  Brother  a  "marble  counter-top,"  and  afterwards 
B.  &  Brother  sold  the  same  to  B.  &  Company,  who, 
so  far  as  the  record  shows,  purchased  it  wUhovt  notice 
of  the  lien  of  G.,  the  stone  and  marble  cutter,  for  his 
labor  and  expenses  due  therefore:  Hdd^  that  the  lien 
of  the  stone  and  marble  cutter,  under  the  provisions 
of  the  Code,  can  be  enforced  for  the  work  done,  and 
materials  furnished,  as  against  the  parties  to  whom 
the  '^marble  counter-top"  was  sold  and  delivered,  and 
those  claiming  under  them  with  notice  of  (he  lien ;  but 
that  the  stone  and  marble  cutter's  lien  cannot  be  en- 
forced against  third  persons,  who  were  bomi  fide  pur- 
chasers of  the  "marble  counter-top"  without  notice  of 
the  stone  and  marble  cutter's  lien  thereon.  Rose  & 
Co.  vs.  Gray 156 

7.  When  executions  were  issued  in  favor  of  the  officers 
and  employees  of  a  steamboat,  for  debts  due  to  them, 
against  the  persons  owing  such  debts,  and  also  agaiust 
the  boat,  after  a  demand  on  the  owners,  or  their  agent, 
for  payment,  and  a  refusal  to  pay,  as  provided  by  the 
1968  and  1969th  sections  of  the  Code;  which  execu- 
tions were  levied  on  the  boat  and  sold  by  the  sheriff: 
Hdd^  that  the  purchasers  of  the  boat  at  such  sheriff's 
sale  acquired  a  good  title  thereto,  as  against  the  own- 
ers of  the  boat :  and  were  not  liable  to  be  garnisheed 
for  the  value  of  the  boat  so  purchased,  at  the  suit  of 
an  attachment  creditor,  for  a  debt  due  by  one  of  the 
owners  of  the  boat,  prior  to  such  sale. 

Held,  further^  that  the  executions,  under  which  the  boat 
was  sold,  having  been  issued  agaiust  the  persons  own- 
ing the  boat,  as  well  as  against  the  boat,  after  demand 
and  refusal  to  pay  the  debt,  and  not  against  the  boat 
alonCf  that  it  was  not  such  a  proceeding  to  enforce  a 
maritime  lien  against  the  boat,  as  would  give  to  the 
District  Courts  of  the  United  States  exclusive  jurisdio 
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tion,  nnder  the  Act  of  Congress  of  1789.     Merrittf 

Dunham  &  Taft  vs.  Peabody  et  al 177 

.  Sections  1947  and  1948  of  our  Code  regulating  the 
rights  of  liens  existing  by  operation  of  law  against 
unrecorded  or  defectively\  recorded  mortgages,  does 
not  change  the  rule  in  equity  as  to  the  mistakes  in 
the  instruments  themselves.  Such  mistakes  are  still 
relievable  except  as  against  bona  fide  purchasers  with- 
out notice.     Burke  et  al.  vs,  Anderson 535 

LIMITATIONS  OF  ACTIONS,  ETC. 

.  A  judgment  foreclosing  a  mortgage,  is  not  within  the 
Acts  providing  for  the  dormancy  of  judgments.  JBTor- 
tonvs.  Clark^  executory 412 

J.  The  Act  of  March  6th,  1856,  providing  that  judg- 
ments shall  be  presumed  paid  off  and  satisfied,  upon 
which  no  execution  shall  issue  in  seven  years  from  the 
date  of  the  judgment,  or,  if  an  execution  has  issued, 
if  no  entry  be  made  on  the  same,  within  seven  years, 
does  not  render  said  judgment  dormant,  but  satisfi^d^ 
and  was  suspended  by  the  various  Acts  from  1860  to 
1865,  suspending  the  statutes  of  limitations.  Ibid. 

5ee  Bill  of  Exceptionsy  9. 

LOST  PAPERS. 

..  A  petition  was  filed  in  the  Superior  Court  to  estab- 
lish a  copy  of  a  lost  note,  and  the  defendant  on  the 
trial  of  the  issue  formed  thereon  between  the  parties, 
offered  evidence  to  prove  that  the  original  note  was 
given  for  a'slave,  which  was  objected  to,  but  admitted 
by  the  Court,  and  the  Court  charged  the  jury,  **  that 
if  you  should  determine  from  the  evidence  that  the 
original  note  was  given  for  a  slave,  say  so  by  your 
verdict,  and  stop  right  there,'*  and  the  jury  returned 
a  verdict  that  the  note  was  given  for  a  negro ;  where- 
U{)on,  the  Court  granted  an  order  that  the  case  be  dis- 
missed at  plaintiff's  cost.  A  motion  was  made  for  a 
new  trial,  which  was  overruled:  Held,  that  the  Court 
below  erred  in  holding  and  deciding  that  because  the 
original  not«  was  given  for  a  slave,  the  petitioner 
could  not  establish  a  copy  thereof,  in  lieu  of  the  lost 
original;  the  right  of  the  petitioner  to  establish  a  copy 
of  His  lost  note,  as  provided  by  law,  is  one  thing ;  his 
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right  to  enforce  it  after  it  is  established^  in  the  Courts 
of  this  State,  is  another  and  different  question.  Ven- 
able  V8.  Born 7^ 

2.  If  a  record  reach  this  Court,  and  be  lost  before  the 
case  is  entered  upon  the  docket,  a  copy  may  be  estab- 
lished here  instanter,  and  the  case  will  be  docketed,  as 
if  the  record  had  not  been  lost.  (R.)  Doyal  vs.  Max- 
well and  wife 546 

3.  The  existence,  genuineness  and  contents  of  a  deed 
shown  to  be  lost  or  destroyed,  may  be  proven  by  a 
certified  copy  of  the  record  of  it,  if  it  has  been  prop- 
erly and  legally  probated  for  record.  Eady  w.  Shivey  6M 

MANDAMUS. 

See  Jurisdiction  of  the  Superior  Court,  1. 
See,  Bill  of  ExceptionSf  4. 

MANUMISSION.     See  mils,  1. 

MARRIED  WOMEN. 

D.  sold  and  delivered  a  piano-forte  to  F.,  a  married 
woman,  and  took  her  note  for  the  price  thereof,  and 
afterwards  filed  his  bill  on  the  equity  side  of  the  Court 
for  a  re-delivery  of  the  piano  to  him,  or  payment  of 
its  value,  on  the  ground  that  the  note  given  therefor 
was  void  :  Held,  that  a  general  demurrer  to  the  bill 
for  want  of  equity  was  properly  sustained  by  the  Court 
below.     Davis  vs.  Moorefield  et.  al., 185 

SeeBaxtervs.  Abercrombie 663 

MARSHALLING  ASSETS. 

See  Distribution  of  Assets. 
See  Equity,  5. 
See  Injunction,  7. 

MEASURE  OF  DAMAGES. 

See  Contracts,  2. 
See  Damages. 

MILITARY  ORDERS. 

An  action  of  trover,  for  the  recovery  of  a  horse,  was 
pending  in  the  Superior  Court,  and  in  March,  1868, 
a  military  order  was  issued  by  General  Meade,  order- 
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ing  that  the  suit  should  be  dismissed  hy  the  Court, 
but  the  order  was  not  produced  in  Court,  though  the 
sheriff  swore  that  he  had  received  an  order  in  sub- 
stance as  above  stated.  There  had  been  two  terms  of 
•  the  Court  held  since  the  order  was  issued;  at  the  first 
term  thereafter  the  defen<lant  was  in  Court,  and  con- 
tinued the  case  on  account  of  the  sickness  of  one  of 
bis  counsel,  having  in  his  possession  an  official  copy 
of  the  military  order,  at  that  term  of  the  Court.  At 
the  next  term  of  the  Court  the  case  was  continued  by 
the  defendant  on  account  of  his  own  sickness,  at  which 
term  one  of  his  counsel  had  the  order  in  his  posses- 
sion ;  but  at  neither  term  was  there  any  motion  made 
to  dismiss  the  case,  nor  was  the  order  brought  to  the 
attention  of  the  Court.  It  was  also  shown  to  the 
Court  that  both  parties  had  subpoenaed  witnesses,  and 
prepared  the  case  for  trial  at  the  present  term  of  the 
Court,  when,  on  motion,  the  presiding  Judge  dismissed 
the  case:  Held,  that  inasmuch  as  tiie  defendant  fail- 
•ed  to  produce  his  military  onler  to  the  Court,  and 
move  a  dismissal  of  the  case  until  after  the  restoration 
of  civil  authority  in  the  State,  but  proceeded  to  con- 
tinue the  case  from  term  to  term,  and  put  the  plain- 
tiff to  the  expense  and  trouble  of  preparing  the  same 
for  trial,  it  was  error  in  the  Court  below  to  dismiss 
the  plaintiff's  case  at  the  last  term  of  the  Court  at  the 
plaintiff's  cost,  on  motion  of  the  defendant,  under  the 
military  order  issued  in  1868.     Edwards  vs.  Daly....  160 

See  Constitutional  Laio,  10. 
See  Evidence,  3,  4. 

MINOR  CHILDREN. 
See  Administrators  and  Executors,  1,  2. 

MISTAKE  OF  LAW  AND  FACT. 

See  Administrators  and  Executors,  1  to  4. 

See  Arbitration,  4. 

See  Equity,  6. 

See  EMdence,  2. 

See  Laches,  2. 

See  Lien,  8. 

MONOPOLY. 
See  Railroads  and  R.  R.  Companies,  8. 
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MUNICIPAL  CORPORATIONS. 


See  Nuisance. 
See  Taxation f  1,  5. 


NEGROES. 


1.  A  bill  was  filed  by  R.,  a  person  of  color,  against  the 
administrator  of  R.,  a  person  of  color,  alleging  that 
the  complainant  was  the  illegitimate  son  of  the  intes- 
tate, who,  during  his  lifetime,  and  at  the  time  of  his 
death,  always  recognized,  owned  and  treated  the  com- 
plainant as  his  son  and  child.  The  intestate  died 
about  the  11th  day  of  July,  1866.  The  compkinaot 
claims  one^half  of  the  intestate's  estate,  as  his  heir-at- 
law,  under  the  3d  section  of  the  Act  of  9th  March, 
1866 :  Held,  that  as  the  intestate  died  after  the  pas- 
sage of  the  Act  of  9th  March,  1866,  which  declared 
"every  colore<l  child  heretofore  born,  to  be  the  kgiti' 
mate  child  of  his  mother,  and  also  of  his  colored 
father,  it  acknowledged  by  siuih  father/^  and  be/ore  the 
passage  of  the  Act  of  12th  December,  1866,  that  the 
complainant  is  entitled  to  inherit  his  share  of  the  in- 
testate's estate  as  the  legitimate  child  of  liis  deceased 
father.      White  vs.  Ross, f 339 

See  Criminal  Law,  3. 

NEWLY  DISCOVERED  EVIDENCE. 

See  Continuance,  2. 
See  New  Trial,  23. 

NEW  TRIAL. 

1.  There  is  sufficient  evidence  in  the  record  to  sustain 
the  verdict  of  the  jury.     Hason  vs.  Roberts 30 

2.  When  the  verdict  is  strongly  and  decidedly  against 
the  weight  of  the  evidence,  and  no  rule  of  law  has  been 
violated,  and  there  is  no  abuse  of  his  discretion  by  the 
presiding  Judge,  this  Court  will  not  reverse  the  judg- 
ment of  the  Court  below,  setting  aside  the  verdict  and 
granting  a  new  trial.     Sirns  vs.  So.  Express  Co 91 

3.  When  the  evidence  is  in  conflict,  but  there  is  ample 
evidence  to  support  the  verdict,  and  no  rule  of  law 
has  been  violated  in  the  Court  below,  this  Court  will 
not  interfere.     Holland  ei  al.  vs.  Brooks H 
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4.  When  the  evidence  was  conflicting  as  to  the  sound- 
ness of  the  slave,  at  the  time  of  the  sale,  and  there 
was  evidence  to  sustain  the  verdict,  this  Court  will 
not,  according  to  its  repeated  rulings,  control  the  dis- 
cretion of  the  Court  below,  in  refusing  to  grant  a  new 
trial,  on  the  ground  that  the  verdict  was  contrary  to 
the  evidence.    McAfee  vs.  Mulkey 115 

5.^  In  this  case  it  is  by  no  means  clear,  from  the  evidence 

*what  the  proper  verdict  should  be,  and  as  the  Court 

below  has  granted  a  new  trial,  we  do  not  think  he  has 

abased  his  discretion,  and  we  affirm  the  judgment. 

Oamiffi  ve.  The  Atlantic  Fire  Insurance  Company 135 

6.  Although  the  Court  may  give  a  wrong  reason  for  its 
judgment,  still,  if  the  judgment  is  right,  this  Court 
will  not  reverse  it.  Bowdre  vs.  Macon  &  Brunswick 
Railroad  Company.. 143 

7.  When  an  action  was  instituted  by  the  plaintiffs  against 
the  defendants,  to  recover  the  value  of  sundry  bags  of 
Phoenix  Guano,  and  the  defendant  plead  that  the 
guano  was  not  a  merchantable  article,  and  not  reason- 
ably suited  to  the  use  for  which  it  was  purchased  and 
worthless  as  a  fertilizer,  and  the  jury,  on  the  trial 
of  the  case,  found  a  verdict  for  the  defendant:  Held, 
that  this  Court  will  not  control  the  discretion  of  the 
Court  below  in  refusing  to  grant  a  new  trial,  when 
there  is  sufficient  evidence  in  the  record  to  sustain  the 
verdict,  and  no  rule  of  law  was  violated  in  allowing  the 
evidence  to  go  to  the  jury,  or  in  the  charge  of  the 
Court.     TFiYcoo;  &  Co,  vs.  Strong 147 

8.  As  there  was  no  error  alleged  to  the  charge  of  the 
Court,  and  the  verdict  of  the  jury  was  right,  under 
the  law  and  the  facts  of  the  case,  as  shown  by  the  re- 
cord, the  motion  for  new  trial  was  properly  overruled. 
Hawser  vs.  Evans 157 

9.  There  ought  to  be  a  new  trial  in  this  case,  in  which 
these  principles  shall  be  applied,  leaving  the  adminis- 
trator to  show,  if  he  can,  that  there  are  subsisting 
claims  against  the  estate  of  higher  dignity  than  Mrs. 
Davis'  claims,  which  are  entitled  to  the  fund  in  hand, 
in  which  case  Mrs.  Davis  is  only  entitled  to  what  re- 
mains, after  the  settlement  of  said  claims,  in  the  due 
course  of  administration.     Datis  vs.  Bayley  et  al. 181 

10.  When  the  Judge  who  tried  a  cause  has  died,  or  is 
out  of  office,  and  a  motion  is  made  for  a  new  trial, 
the  Judge  to  whom  the  application  is  made,  is  required, 
by  the  rules  of  Court,  to  ascertain  the  facts  by  the 
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best  means  at  his  command.  But  this  does  not  require 
him  to  re-examine  the  witnesses,  or  to  hear  oral  t^i- 
mony  as  to  what  transpired  at  the  trial.  The  party 
moving  should  present,  in  writing,  a  brief  of  the  testi- 
mony and  the  history  of  the  trial,  properly  verified,  . 
and  this  Court  will  not  overrule  the  Judge  below,  in 
refusing  to  take  up  the  time  of  the  country  in  an  ex- 
amination of  the  witnesses,  to  make  up  a  history  of 
the  trial  and  a  brief  of  the  testimony.  McKendre  vs. 
Sikes , 189 

11.  When  a  case  had  been  brought  up  to  this  Court  by 
writ  of  error  which  was  dismissed  without  a  hearing, 
upon  the  merits  of  the  case,  and  the  judgment  of  the 
Court  below  was  affirmed ;  and  a  motion  was  made 
for  a  new  trial  in  the  case,  in  the  Court  below,  with- 
out including  in  the  motion  the  grounds  upon  which 
the  new  trial  was  sought :  Hdd^  that  there  was  no 
error  in  the  Court  below  in  overruling  the  motion  for 
a  new  trial  in  the  case,  as  the  same  was  presented. 
Rooncy  vs.  Orant  &  Company 191 

12.  If  there  be  evidence  to  support  a  verdict,  and  the 
presiding  Judge  refuses  a  new  trial,  and  there  be  no 
error  of  law,  this  Court,  although  it  may  not  be  satis- 
fied with  the  verdict,  will  not  reverse  the  decision  of 
the  Court  below.     McBumey  vs,  Hollingsworth 197 

13.  This  Court  will  more  reluctantly  interfere  with  the 
discretion  of  the  Court  below,  in  granting  a  new  trial, 
when  the  plaintiff,  the  only  witness  in  the  case,  states, 
that  on  afot*mer  trial  thereof ,  he  swore  that  there  was 
no  negligencey  either  in  New  or  Jones,  who  were  with 
him  as  employees  of  the  road,  \frhen  he  was  hurt;  but 
who  stated  on  the  last  irialy  that  he  was  injured  by  the 
carelessness  of  Mr.  New  and  Mr.  Jones,  without  giving 
any  explanation  as  to  the  conflicting  statements  made 
by  him,  in  relation  to  that  material  point  in  the  case, 
on  the  different  trials  thereof.  Thomas  vs.  The  Gecr- 
gia  Railroad  and  Banking  Company 232 

14.  There  is  sufficient  evidence  in  the  record  to  support 
the  verdict,  and  the  alleged  newly  discovered  evidence 
is  merely  cumidcUive,  and  to  the  same  point,  as  the 
evidence  introduced  by  the  defendant  on  the  former 
trial  in  support  of  his  general  character.  Lynes  vs. 
Reid 237 

15.  When  there  is  a  plea  to  the  jurisdiction  of  the  Court, 
and  a  trial  and  verdict,  and  the  defendant  complains 
that  the  verdict  is  contrary  to  the  evidence,  he  cannot^ 
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for  that  reason,  move  to  set  aside  the  judgment.  He 
must  move  for  a  new  trial,  in  the  manner  provided  by 
law,     McCrary  et  al.  vs.  Perry 254 

6.  New  trial  does  not  necessarily  follow  from  a  verdict 
being  contrary  to  the  charge  of  the  Court,  miite  vs. 
Lee 266 

7.  When  a  suit  was  brought  in  1861  against  a  princi- 
pal and  security;  and  the  security  had  a  good  defense, 
but  by  reason  of  his  attorney  having  gone  into  the 
army,  and  by  reason  of  the  principal  having  also 
gone  into  the  army,  the  said  security  rested  under  the 
belief  that  the  cause  would  not  be  tried,  and  judgment 
was,  nevertheless,  taken  without  the  knowledge  of  the 
security:  Hddy  that  a  bill  in  equity  for  a  new  trial, 
filed  within  twelve  months  after  the  adoption  of  the 
Constitution  of  1868,  and  setting  up  the  foregoing 
facts  was  not  demurrable.     Crawford  vs.  Cantrell 284 

8.  A  charge  of  the  Court  that  does  not  harm  the  party 
complaining  of  it,  is  not  a  ground  for  a  new  trial,  even 
though  the  charge  be  wrong.     Dever  vs.  Akin 423 

9.  Where  there  is  evidence  in  the  record  to  support 
the  verdict,  and  the  Judge  below  has  refusal  a  new 
trial,  this  Court  will  not  control  the  discretion  of  the 
Court  below,  there  being  no  rule  of  law  violated  on  the 
trial,  or  in  the  verdict.     Picquet  vs,  Gibbs 455 

10.  Though  the  verdict  be  right  under  the  evidence,  if 
the  Court  improperly  refused  a  continuance,  and  ad- 
mitted illegal  evidence  against  the  accused,  a  new  trial 
will  be  granted.     (R. )     Frain  va.  The  State 529 

11.  If  a  prisoner  is  forced  to  trial  when  too  sick  to  have 
use  of  his  faculties,  a  new  trial  will  be  granted.  (R.) 
Ibid. 

;2.  When  there  is  some  evidence  to  sustain  a  verdict, 
and  the  Court  below  has  refused  a  new  trial,  and  no 
rule  of  law  has  been  violated,  this  Court  will  not  re- 
verse the  judgment.     Perry  vs.  ITouseley 657 

13.  Newly  discovered  evidence  upon  a  point  principally 
controverted  on  the  first  trial,  and  upon  which  the 
party  moving  for  a  new  trial  introduced  evidence,  is 
cumulative  only,  and  not  a  good  ground  for  a  new 
trial.     Ibid. 

14.  Where  the  verdict  is  wrong  as  to  any  of  the  joint 
defendants,  and  the  Judge  of  the  Superior  Court  is 
dissatisfied  with  his  own  rulings  on  the  trial,  and  has 
granted  a  new  trial,  this  Court  will  not  interfere  with 
his  discretion,  though  the  verdict  might  have  been 
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sustained  in  the  discretion  of  the  Courts  as  to  part  of 
defendants.     Cross  vs.  Gross 667 

NONJOINDER. 

The  failure  to  join,  as  plaintiff,  in  a  suit,  a  joint  con- 
tractor, who,  as  appears  by  the  declaration,  has  no  real 
interest  as  such  plaintiff,  is  not  a  eround  for  arresting 
a  judgment     Eagle  M.  Co,  vs.  Wise 127 

See  Parties  to  Actions, 

NOTICE. 

When  the  City  of  Savannah  and  the  Central  Railroad  and 
Southwestern  Railroad  Companies  entered  into  a  con- 
tract by  which  the  said  city  transferred  to  said  rail- 
road companies  12,383  shares  of  stock  in  the  Atlantic 
and  Gulf  Railroad,  307  shares  in  the  Montgomery 
and  West  Point  Railroad,  424  shares  in  the  Savannah 
and  Augusta  Railroad,  and  1  share  in  the  Southwest- 
ern Railroad,  and  the  Mayor  of  the  City  of  Savannah 
was  a  stockholder  in  the  Central  Railroad,  and  the 
said  city  one  of  the  original  corporators  in  said  Cen- 
tral Railroad :  Hddy  that  even  if  the  railroad  charters 
are  not  public  laws  which  all  are  bound  to  notice,  the 
city  of  Savannah  is  charged  with  notice  of  the  powers 
of  the  Central  and  Southwestern  Railroad  and  cannot 
stand  upon  the  footing  of  an  innocent  actor  without 
notice.  Central  Railroad  and  Banking  Oompany  d 
al,j  vs.  Collins  et  al. 582 

See  Agents  and  Agency y  1,  2,  3,  or  Insurance. 

See  Arbitration^  1. 

See  Demand  of  Possession. 

See  Equity,  1,  2,  6,  7. 

See  Lien,  3,  6. 

NOTICE  TO  QUIT.    See  Demand  of  Possession. 

NOVATION. 

1.  In  1864,  the  holder  of  a  promissory  note,  made  in 
1860,  at  the  demand  of  the  security,  gave  up  the  note 
and  took  from  the  principal  a  new  note,  with  other 
security,  which  last  note  was  to  be  paid  in  Confederate 
money  t  Heldy  that  this  was  a  new  contract,  and  the 
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amount  due  thereon  is  to  be  ascertained  under  the 
Ordinance  of  1865,  relating  to  contracts  made  during 
the  war.     Home  et.  aL,  vs.  Young  et.  al., 193 

2.  D.  was  indebted  to  F.  for  slaves  bought  of  him,  and 
F.  was  indebted  to  P.  for  land,  and  by  mutual  agree- 
ment of  the  three,  D.  gave  his  note  to  T.,  the  amount 
of  the  several  debts  being  the  same.  This  is  a  nova- 
tion. The  debt  from  D.  to  F.  and  from  F.  to  T.  are 
at  an  end  by  the  new  contract  between  D.  and  F.,  and 
the  consideration  of  this  contract  is,  on  the  part  of  T., 
the  satisfaction  of  his  debt  on  F.,  and  on  the  part  of 

D.  the  satisfaction  of  his  debt  to  F.     Dever  vs.  Akin  423 

3.  A  held  a  note  on  two  as  joint  promisors,  which  note 
was  given  for  slaves,  and  in  full  discharge  and  satis- 
faction of  said  note  A.  took  a  note  for  the  same  amount 
on  one  of  said  principals,  and  a  third  party,  as  his 
security.  This  was  a  novation^  the  original  debt  ceased 
to  exist^  and  the  consideration  of  the  new  note  was 
not  slaves,  but'  the  satisfaction  of  the  first  note.  Gres- 
ham  vs.  Morrow 487 

NUISANCE. 

1.  The  Justices  of  the  Peace  of  the  county,  upon  the 
opinion  of  twelve  freeholders  of  the  county,  have  no 
jurisdiction  to  abate  a  nuisance  in  a  town  or  city,  un- 
def  the  government  of  a  Mayor,  Intendant,  Alder- 
men, Wardens,  or  a  Common  Council,  or  Commis- 
sioners. The  power  to  abate  such  nuisance  is  vested, 
by  the  Code,  in  the  city  government  alone,  and  not 
in  the  Justices  of  the  Peace.  The  South  Carolina 
Railroad  eU  al.,  vs.  Ells  et.  al.f 87 

2.  In  case  the  Justices  of  the  Peace  are  proceeding  with- 
out jurisdiction  to  hear  and  determine  such  an  issue^ 
in  a  town  or  city,  under  the  government  of  the  officers 
above  mentioned,  a  writ  of  prohibition  is  the  proper 
remedy  to  restrain  them.     Ibid. 

OATH.    See  Arbitration,  2. 

OPINION  OF  JUDGE. 
See  Charge  of  the  Court,  2. 

ORDER  OF  ARGUMENT.    See  Practice,  3. 

Vol.  XL— 61. 
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ORDINANCE  OF  1865. 

1.  When  a  note  was  executed  on  the  8th  of  July,  1861, 
and  a  suit  was  instituted  thereon  :  Held,  that  it  was 
a  Confederate  contract,  within  the  provisions  of  the 
Ordinance  of  1865,  and  that  the  Court  below  erred  in 
not  giving  that  Ordinance  in  charge  to  the  jury,  as 
the  equities  of  the  parties  were  to  be  regulated  and 
adjusted  by  that  Ordinance;  that  the  charge  of  the 
Court  as  contained  in  the  record,  in  view  of  the  facts 

of  this  case,  was  error.     Hood  vs.  Tovmsend  et.  al.^,,,    70 

2.  When  on  the  trial  of  an  issue  as  to  the  amount  due 
on  a  "Confederate  contract,"  under  the  Ordinance  of 
1865,  the  plaintiffproposed  to  prove  by  a  witness  that 
the  defendant  had  invested  the  Confederate  money  re- 
ceived from  the  plaintiff,  in  cotton,  at  ten  and  twenty 
cents  per  pound,  and  got  for  it  forty  cents,  after  the 
war,  which  evidence,  so  proposed  to  be  offered,  was 
rejected  by  the  Court :  Held^  that  it  was  not  error  in 
in  the  Court  to  reject  the  evidence.  Bowdre  vs.  the 
Macon  and  Bininswick  Railroad  Company 143 

3.  In  1864,  the  holder  of  a  promissory  note,  made  in 
1860,  at  the  demand  of  the  security,  gave  up  the  note 
and  took  from  the  principal  a  new  note,  with  other 
security,  which  last  note  was  to  be  paid  in  Confed- 
erate money  :  Held,  that  this  was  a  new  contract,  and 
the  amount  due  thereon  is  to  be  ascertained  under  the. 
Ordinance  of  1865,  relating  to  contracts  made  during 
the  war.  Home  et,  aL,v8.  Young  et,  al.y 193 

4.  Held  further y  That  in  adjusting  the  equities  between 
the  parties,  the  jury  may  look  into  the  original  con- 
sideration, the  value  of  the  old  note,  at  the  time  of  the 
new  contract,  and  the  different  relation  of  the  princi- 
pal and  securities  to  that  consideration]  and  should 
the  evidence  so  authorize,  they  may,  under  our  law, 
.find  a  verdict  for  one  amount  against  the  principal, 
and  another  against  the  securities,  accordingly  as  they 
may  find  the  true  eauities  of  the  parties.     Ibid, 

^.  In  cases  arising  unaer  the  Ordinance  of  1865,  for  the 
adjustment  of  Confederate  contracts,  either  party  may 
be  a  witness,  notwithstanding  one  of  the  contracting 
parties  is  dead.     Ibid. 

6.  A  promissory  note,  given  in  March,  1864,  for  Con- 
federate money  borrowed,  payable  on  the  1st  of 
January,  1868,  in  the  "commonly  received  currency 
at  that  time,"  is  within  the  Ordinance  of  1865,  and 
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the  rights  of  the  parties  are  to  be  adjusted  according 

to  that  Ordinance.    Thomas  vs.  Knowks «i  263 

It  is  error  in  the  Court,  in  such  a  case,  to  charge  the 
jary  that  they  are  to  scale  the  note  according  to  the 
^Id  or  intrinsic  value  of  the  consideration  at  any 
time.  One  of  the  matters  for  the  consideration  of  the 
jary^  is  the  length  of  time  the  note  was  to  run,  with- 
out interest ;  another,  the  mutual  risk  the  parties 
agreed  to  take,  of  the  rise  or  fall  of  Confederate 
money,  and  the  jury  are,  under  all  the  facts,  to  find 
iooording  to  the  true  equities  of  the  parties  under  the 
contract.     Ibid. 

A  contract,  made  in  1864,  to  deliver  cotton,  in  con- 
sideration of  so  much  Confederate  money,  is  within 
the  Ordinance  of  1865,  foradjusting  Confederate  con- 
tracts; and  in  adjusting  the  equities  between  the  par- 
ties in  such  a  case,  the  jury  are  not  confined  to  the 
fpecie  value  of  the  consideration  at  any  time,  nor  to 
to  the  specie  value  of  the  cotton,  at  the  time  it  was  to 
be  delivered ;  they  may,  under  the  Ordinance,  con- 
sider the  value  of  the  consideration,  and  of  the  cot- 
ton at  any  time,  and  find  what,  under  all  the  circum- 
BtRDces  of  the  case,  is  a  true,  equitable  adjustment  of 
the  rights  of  the  parties  therein  ;  and  it  is  error  in  the 
Conrt  to  confine  the  jury  to  the  specie  value  of  either 
the  consideration,  or  the  cotton,  at  any  time.  White 
vs.  Lee 266 

When,  in  consideration  of  $5,000  00,  A  contracted, 
in  February,  1864,  to  deliver  to  B,  by  the  25th  of 
December,  1864,  six  thousand  five  hundred  and 
seveny-eight  pounds  of  cotton  ;  and  it  was  in  proof 
that  before  the  action  was  brought,  cotton  was  worth 
from  eighteen  to  forty  cents  per  pound,  United  States 
earrency,  and  the  jury  found  $1,151  00,  for  the  plain- 
tiff: Heldf  that  it  was  error  in  the  Court  below  to 
grant  a  new  trial.     Ibid, 

PARTIES  TO  ACTIONS. 

Where  A  was  employed,  by  B,  at  a  salary  of  $100  00 
per  month,  and  A  directed  B  to  pay  $25  00  per  month 
of  his  salary  to  C,  for  the  benefit  of  C's  wife  and  chil- 
dren, as  a  donation  or  gift  from  A,  and  B  failed  to 
pay  the  money,  and  C  died  :  Heldy  that  A  might  re- 
cover the  moiifey  from  B,  by  suit,  in  his  own  name, 
and  the  statement;  in  the  declaration  that  he  was  suing 
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for  the  use  of  Cs  family,  is  mere  descripUo  persoruZj 

or  rnrpl  usage.     Burke  vs.  Steele 217 

2.  A  creditor  of  the  intestate  has  such  an  interest  in  the 
question^as  that,  under  the  Act  of  1863,  (Code  section 
3974)  he  may  appear  and  file  objections  to  a  return  of 
commissioners,  appointed  at  the  instance  of  the  widow, 
to  lay  off  and  assign  to  her  dower  in  the  land  of  the 
deceased.     Carter  vs.  Davis 300 

See  Arrest  of  Judgment^  1. 
See  Equity  Practice,  3,  4. 

See  Central  Railroad  and  Banking  Company  vs.  ColUns, 
582,  for  State  cw  party. 

PARTNERSHIP. 

1.  The  interestof  one  partner  in  tbe  partnership  property 
is  not  subject  to  levy  and  sale,  under  an  attachment 
It  can  only  be  reached  at  law  by  process  of  garnish- 
ment.    Patterson  vs.  Trumbull 1(M 

2.  Where  one  partner  borrowed  money  in  the  name  of 
the  firm  and  promised  to  pay  usurious  interest,  the 
other  partner  cannot  set  up  the  illegality  of  the  con- 
tract and  thereby  defeat  the  right  of  the  creditor  to 
recover  back  from  the  partnenBnip  his  principal  and 
legal  interest.  Under  our  law  the  contract  is  ill^al  to 
the  extent  of  the  usurious  interest  only.  Dillon  vs. 
McRae 107 

3.  Although  the  complainant's  bill  cannot  be  maintained 
as  a  bill  of  interpleader,  yet,  as  there  are  other  grounds 
for  equitable  relief  stated,  in  regard  to  the  partnership 
claims,  in  the  adjustment  of  which  a  Court  of  Equity 
can  afford  more  adequate  relief  than  a  Court  of  Law, 
the  general  demurer  to  the  whole  bill  for  want  of  equity 
was  properly  overrulefl  by  the  Court  below.  Hat- 
field et  al.,  vs.  MoWhorter 269 

4.  F.,  having  the  control  of  certain  convicts,  hired  Uiem 
for  a  certain  fixed  price  per  day  to  B.,  who  represen- 
ted himself  as  mere  agent  for  C,  and  promised  that 
himself  and  his  brother,  whom  he  represented  as  an 
agent  for  C,  would  see  to  it  that  a  correct  account  of 
the  days  should  be  kept,  and  the  brother  aflerwaras 
became  a  partner  with  F.,  in  the  hiring  of  the  con- 
victs from  the  State,  representing  that  he  was  the  agent 
of  C,  in  the  work  at  which  the  hands  wete  to  be  en- 
gaged at  a  fixed  salary,  one-half  of  w;hich  he  agreed 
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shoald  go  to  F.  F.  filed  a  bill  against  B.  and  his 
brother,  and  others,  alleging  that  in  fact  B.  and  his 
brother  were  not  agents  of  C,  but  were  acting  for  a 
partnership  of  which  they  themselves,  with  the 
other  defendants,  were  members,  charging  also  that  a 
correct  account  of  the  days  the  convicts  had  worked 
had  not  been  kep(^  and  that  the  brother  of  B.,  in  fact, 
got  no  salary,  but  was  a  partner,  and  praying  that  the 
whole  contract  be  treated  as  null,  in  consequence  of 
the  fraud,  and  that  the  partnership  be  compelled  to 
account  to  him  for  the  profits  made  by  the  labor  of 
the  convicts :  Held,  that,  as  under  the  charges  un- 
der the  bill,  B's  brother  was  a  partner  of  F.,  and  also 
of  the  other  firm,  equity  had  jurisdiction  to  compel  a 
discovery  of  the  true  number  of  days  the  hands  had 
worked,  and  an  account  therefor  according  to  the  con- 
tract, as  well  as  to  compel  an  account  to  F.,  from  the 
firm  for  the  one-half  of  the  salary  of  B.'s  brother  rep- 
resented himself  as  receiving.     Printup  et  al.y  vs.  Fort  276 

K  Hdd  furihery  That  as  it  did  not  appear  that  F.,  had 
been  defrauded  in  the  contract  of  hiring  by  the  false 
statements  of  B.,  or  his  brother,  or  had  been  induced 
by  such  false  representations,  to  hire  the  convicts  for 
less  than  he  would  otherwise  have  taken  for  them,  he 
had  no  right  to  have  the  contract  treated  a?  null,  and  • 
be  let  in  to  share  the  profits  which  the  partnership  of 
B.,  and  the  others  had  made  by  working  the  hands. 
Ibid. 

I.  Where  two  persons  make  a  crop  together,  and  the  corn 
made  is  gathered,  shucked  and  separated  into  equal 
parts,  and  placed  in  difi'erent  cribs  on  the  place,  and 
each  of  the  parties  has  a  key  to  a  distinct  crib,  with 
leave  to  feed  his  stock  therefrom :  Hddy  that  this 
is  not  such  a  division  of  the  corn  as  puts  each  crop- 
per in  possession  of  his  part  in  his  own  right,  and  a 
possessory  warrant  will  not  lie  between  them  for  said 
corn,  until  a  formal  division  is  made,  or  there  is  a  for- 
mal settlement  of  the  debts  and  affairs  of  the  partner- 
ship.    Usry  V8.  Rainwater 328 

tee  Equity,  4. 

tee  Garnishment,  1. 

tee  Evidence,  7. 

PAYMENT.  ^ 

L  motion  was  made  in  the  Court  below  to  vacate  and  set 
aside  the  entry  of  satisfaction,  made  by  the  sheriff  on  a 
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fi.  fa.y  and  upon  the  trial  of  an  issue  formed  thereon, 
it  appeared  that  the  payment  was  made  by  the  defen- 
dant in/,  /a.,  to  the  sheriff,  on  the  27th  April,  1865, 
in  Confederate  Treasury  notes,  which  were  worthless 
at  that  time:  Hdd^  That  the  payment  having  been 
made  after  the  failure  of  the  Confederate  Govern- 
ment, the  Confederate  Treasury  note^  failed  with  it, 
and  that  the  payment  of  the  ji,  fa.^  in  that  currency 
was  not  a  good  and  valid  payment  at  the  time  said 
payment  was  made.     Sirrinevs.  Oriffin 16 

See  Judgments^  4. 

PAYMENT  IN  CONFEDERATE  MONEY. 
See  JvdgmerU,  5,  page 3^ 

PLEADING. 

1.  An  application  was  made  to  the  Ordinary  of  Ran- 
dolph county  for  the  benefit  of  a  homestead,  as  pro- 
vided in  the  Act  of  1868,  and  there  was  a  demurrer 
to  the  application,  on  the  ground  that  the  applicant 
did  not  allege  therein  that  he  was  "  the  head  of  a  f am- 
Uy,  or  guardian^  or  trustee  of  a  family  of  minor  chU- 
aren"  which  demurrer  was  overruled  :  Ileldy  that  the 
Court  below  erred  in  overruling  the  demurrer  to  the 
application  of  the  party  claiming  the  benefit  of  the 
homestead,  as  the  same  did  not  affirmatively  show 
that  he  was  entitled  to  a  homestead  under  the  pro- 
visions of  the  Act.     Lynch  et  aLj  vs.  Pace 1^ 

2.  An  action  was  brought  by  the  plaintiff,  as  an  em- 
ployee of  the  defendant^  alleging  that  he  had  been  in- 
jured and  damaged  by  other  employees  of  the  defen- 
dant, in  carelessly  and  negligently  running  and  push- 
ing a  certain  hand-car  upon  the  railroad  track  of  the 
defendant.  On  the  trial  of  the  case,  the  plaintiff  of- 
fered evidence  to  prove  that  he  was  injured  in  conse- 
quence of  the  defective  construction  of  a  certain  in- 
str^iment,  called  a  "jigger,"  which  was  used  by  the 
employees  of  the  road,  which  evidence  was  objected  to 
by  the  defendant,  on  the  ground  that  there  was  no 
allegation  of  that  fact  in  plaintiff's  declaration,  which 
objection  was  overAiled  by  the  Court,  and  the  evi- 
dence was  admitted.  The  jury  found  a  verdict  for 
the  plaintiff  for  the  sum  of  $2,750  00,  and  a  motion 
was  made  for  a  new  trial,  upon   several    grounds, 
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which  was  granted  by  the  Court  below.  The  plain- 
tiff excepted  :  Hddy  that  it  was  error  in  admitting  the 
evideiice  as  to  the  injury  sustained  by  the  plaintiff  in 
consequence  of  the  defective  construction  of  the 
"  jigger/'  there  being  no  allegation  of  that  fact  in  his 
declaration^  but,  on  the  contrary,  the  injury  was  al- 
leged to  have  been  done  by  the  careless  and  negli- 
gent running  and  pushing  the  hand-car  on  defendant's 
road,  by  the  employees  thereof.  Thomas  vb,  the  Oeor^ 
ffia  Railroad  and  Banking  Co 231 

,  When  a  ease  had  been  brought  up  to  this  Court  by  a 
writ  of  error,  which  was  dismissed,  without  a  hear- 
ing, upon  the  merits  of  the  case,  and  the  judgment  of 
the  Court  below  was  affirmed ;  and  a  motion  was 
made  for  a  new  trial  in  the  case,  in  the  Court  below, 
without  including  in  the  motion  the  grounds  upon 
which  the  new  trial  was  sought:  Heldy  that  there 
was  no  error  in  the  Court  below  in  overruling  the  mo- 
tion for  a  new  trial  in  the  case,  as  the  same  was  pre- 
sented.    Rooneyvs.  Grant&Go 191 

.  A  summons,  signed  by  a  Judge  of  the  County-Court 
and  served  by  a  bailiff  of  that  Court,  requiring  a  de- 
fendant to  appear  at  the  monthly  sessions  to  answer 
fourteen  suits  on  a  note  described,  and  on  thirteen 
other  similar  notes,  is  only  a  summons  in  the  note 
set  forth,  and  judgments  entered  on  the  thirteen  other 
cases  will  be  set  aside  on  motion.  Williamson  vs. 
Wardlaw 702 

Bc  Criminal  Law,  5,  6,  7,  8. 

POSSESSORY  WARRANT. 

There  two  persons  make  a  crop  together,  and  the  com 
made  is  gathered,  shucked  and  separated  into  equal 
parts,  and  placed  in  different  cribs  on  the  place,  and 
each  of  the  parties  has  a  key  to  a  distinct  crib,  with 
leave  to  feed  his  stock  therefrom  r  Held,  that  this  is 
not  such  a  division  of  the  corn  as  putf?  each  cropper  in 
posse&sion  of  his  part  in  his  own  right,  and  a  posses- 
sory warrant  will  not  lie  between  them  for  said  corn, 
until  a  formal  division  is  made,  or  there  is  a  formal 
settlement  of  the  debts  and  affairs  of  the  partnership. 
TJsry  vs.  Rainwater 328 
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PRACTICE  IN  SUPERIOR  COURTS. 

« 

1.  When  property  was  levied  upon  by  a  distress-warrant 
for  rent)  and  the  defendant  filed  his  affidavit  under 
section  4012  of  the  Code,  and  gave  security  for  the 
eventual  condemnation  money,  and  the  property  was  re- 
plevied by  him,  and  upon  the  trial  the  jury  found  for 
the  plaintiff,  it  was  his  right  to  sign  up  judgment  on 
that  verdict  against  the  defendant  and  his  securities 
for  the  amount  of  the  verdict  as  ''eventual  condemna- 
nation  money/'  and  it  was  error  in  the  Court  to  set 
aside  the  execution  issued  upon  such  judgment.  Mc- 
Neil vs.  Harker  et  al. 26 

2.  In  such  case  it  is  the  duty  of  the  levying  officer  to 
return  the  bond  with  security  to  the  Superior  Court, 
where  the  issue  is  to  be  "tried  by  jury,  as  provided  for 
the  trial  of  claims,"  and  the  Court  should  cause  the 
same  oath  to  be  administered  to  the  jury  as  in  claim 
cases.     Ibid. 

3.  In  an  issue  formed  by  the  plaintiff  against  the  sheriff, 
controverting  the  truth  of  the  sheriff's  return,  the 
burden  of  proof  is  upon  the  plaintiff,  and  he  has  a 
right  to  open  and  conclude  the  argument  before  the 
jury,  and  it  is  error  in  the  Court  to  give  that  right  to 
thesheriff.     Buchanon vs.  McDonald 286 

4.  Where,  on  a  motion,  there  are  several  issues  of  fact 
involved,  and  the  parties  agree  to  submit  the  whole 
matter,  both  of  law  and  fact,  to  the  Judge,  who,  under 
the  agreement;  enters  upon  the  investigation,  and  hears 
the  evidence  the  parties  have  to  produce  :  Held,  that 
it  is  error  in  the  Judge  to  pass  a  judgment  upon  some 
of  the  issues  of  fact,  and  refer  the  others  to  a  jury. 
Dumaa  vs.  Robinson 349 

5.  Where  there  was  a  motion  for  tho  non-enforcement  of 
a  judgment  obtained  before  the  adoption  of  the  Con- 
stitution of  1868,  on  the  ground  that  the  considera- 
tion, or  cause  of  action,  on  which  the  judgment  was 
founded,  was  slaves,  or  the  hire  thereof,  and  the  only 
proof  submitted  was  the  record  of  the  suit,  which  re- 
sulted in  the  judgment,  and  said  record  failed  to  show 
affirmatively  that  the  consideration  of  the  debt  was 
slaves,  or  the  hire  thereof:  Held,  that  the  construction 
of  the  record  was  matter  of  law  for  the  Court,  and  as 
the  record  did  not  show  that  the  consideration  of  the 
debt,  on  which  the  judgment  was  founde<l,  was  slaves, 
or  the  hire  thereof,  it  was  error  in  the  Court  to  direct 
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an  issue  to  be  made,  and  tried  by  a  jury^  of  the  mat- 
ter in  dispate.     Ibid. 

.  When  the  parties  ai'e  at  issue  on  the  facts  set  forth  in 
an  affidavit  of  illegality  to  an  executiou,  the  defend- 
ant in  fi.  fa,  cannot  set  up  new  grounds  of  illegality 
not  contained  in  his  affidavit.    l)ever  vs.  Akin 423 

se  ArbUrationf  1. 
ae  New  Trial,  15. 

PRACTICE  OF  SUPREME  COURT. 

The  writ  of  error  in  this  case  was  dismissed  by  the 
Court,  exauo  ma^omotUy  because  counsel  for  plaintiffs 
in  error  failed, "  on  or  before  the  calling  of  the  cause  on 
the  docket  for  a  hearing,"  to  furnish  to  each  of  the 
Judges  and  to  the  Reporter  a  printed  or  plainly  written 
copy  of  the  bill  of  exceptions,  as  is  required  by  Rule 
12th  of  the  Supreme  Court.     (See  38th  Georgia  Re- 

jwrts,  690.)     HoytA  Co.  V8.  Sheffield 492 

After  this  Court  has  intimated  its  judgment  upon  a 
motion  to  dismiss  a  cause,  counsel  for  the  plaintiff  in 
error  may  withdraw  the  record,  to  save  costs.     (R.) 

Camfieldet  al.  vs.  Shaxo 492 

Counsel  for  defendant  in  error  had  the  record,  and  was 
absent  when  the  cause  was  called.  The  Court  post- 
poned the  cause  till  the  record  was  produced.     (R.) 

Howellvs.  Green gSlO 

The  bill  of  exceptions  not  having  been  served,  the 
writ  of  error  was  dismissed.     (R.)     Ibid. 
It  did  not  appear  that  the  bill  of  exceptions  was  filed 
in  the  office  of  the  Clerk  of  the  Court  below,  as  required 
by  law,  and  the  writ  of  error  was  dismissed.     (R.) 

Sprigga  vs.  Spriggaetal 510 

The  record  reached  this  Court  after  return  day  for 
the  June  term,  and  was  entered  upon  the  docket  of 
that  term.  The  Court  ordered  it  stricken  and  entered 
for  December  term  following.  (R.)  Jones  vs.  Boone..  542 
The  bill  of  exceptions  was  not  certified  and  sent  up  to 
this  Court  in  accordance  with  law  and  rules  of  Court, 
and  was,  therefore,  dismissed.  (R.)  Ibid. 
If  no  record  be  sent  up,  and  no  diminution  is  sug- 
gested, or  other  step  be  taken  to  supply  the  record,  on 
or  before  the  calling  of  the  cause  upon  the  docket  for  a 
hearing,  the  writ  of  error  will  be  dismissed.     (R.) 

Watson  vs.  Johnson 545 

If  a  record  reach  this  Court,  and  be  lost  before  the  case 
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is  entered  upon  the  docket,  a  copy  may  be  establis 
here  inaiarder^  and  the  case  will  be  docketed,  as  if  the 
record  had  not  been  lost.     (R.)     Doyal  vs.  Maxwdl 
and  Wife 546 

10.  The  motion  to  dismiss  the  writ  of  error  because  the 
evidence  was  not  in  the  bill  of  exceptions  was  taken 
afler  the  reading  of  thebill  of  exceptions,  movant  stat- 
ing that  he  waited  till  after  the  reading  that  the 
Court  might  understand  tlie  objection.     (R.)     Ibid, 

11.  The  action  of  the  Court  below  upon  a  collateral 
issue  is  not  reviewable  by  writ  of  error  while  the  cause 
18  pending  below.  Such  a  case  being  brought  up,  the 
writ  of  error  was  dismissed  without  prejudice  to 
plaintiff's  right  to  file  a  bill  of  exceptions  pendente 
lite^  under  section  4191,  Revised  Code.  (R.)  Doe,  ex 
dem.  Herrin  vs.  Grannis Ml 

12.  This  was  an  injunction  from  Sumter.  Thebill  of 
exceptions  showed  nothing  but  the  action  of  the 
Chancellor  as  to  the  injunction.  When  the  cause  was 
called  here  for  argument,  counsel  for  plaintiff  in  error 
did  not  furnish  the  Court  or  Reporter  with  any  brief 
abstract  of  the  feicts  of  the  case  as  they  existed  in  the 
record,  as  required  by  the  12th  rule  of  this  Court 
For  that  reason  the  writ  of  error  was  dismissed  by  the 
Court,  ex  suo  mero  motu,  (See  38th  Ga.  R.,  690.) 
Worrillvs.  Cokeretal 

Qe^BUl  of  Exceptions. 

PRESENTMENT.     See  Road  Oommissimers. 

PRESUMPTION. 

See  Arrest  of  Judgment,  5. 
See  Certainty y  4. 
See  Quo  Warranto. 

PROCESS. 

1.  A  summons,  signed  by  a  Judge  of  the  County-Court 
and  served  by  a  bailiff  of  that  Court,  requiring  a  de- 
fendant to  appear  at  the  monthly  sessions  to  answer 
fourteen  suits  on  a  note  described  and  on  thirteen  other 
similar  notes,  is  only  a  summons  in  the  note  set  forth, 
and  judgments  entered  on  the  thirteen  other  cases 
will  be  set  aside  on  motion.      Williamson  vs.  WarSr 

law roi" 


"2 
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2,  Where  there  was  a  suit  pending  against  the  Rome 
and  Jacksonville  Railroad  Company,  and,  pending  the 
suit,  the  said  company  and  two  other  railroad  com- 
panies agreed,  under  an  authority  from  the  Legisla- 
ture, to  consolidate  their  stock  into  a  new  company, 
the  new  company  to  be  liable  for  the  contracts  and 
liabilities  of  the  several  companies  thus  consolidated, 
and  the  consolidation  was  consented  to  and  approved 
by  the  Legislature,  and  a  new  name  and  charter 
granted,  with  the  proviso  that  each  of  the  companies 
was  to  continue  liable  for  its  liabilities  incurred  before 
the  consolidation  :  Held,  that  it  was  illegal  to  permit 
the  plaintiff,  in  the  suit  pending,  to  take  a  judgment 
against  the  consolidated  company  in  its  new  name, 
without  proper  steps  to  bring  the  new  company  as 
such  before  the  Court,  and  a  judgment  so  taken 
ought  to  be  set  aside.  The  S.  R.  and  D.  B.  B.  Co.  vs. 
Harbin 706 

PROHIBITION.     See  Nuisance,  1. 

PROMISSORY  NOISES. 

D.  sold  and  delivered  a  piano-forte  to  F.,  a  married 
woman,  and  took  her  note  for  the  price  thereof,  and 
afterwards  filed  his  bill  on  the  equity  side  of  the  Court 
for  a  re-delivery  of  the  piano  to  him,  or  payment  of 
its  value,  on  the  ground  that  the  note  given  therefor 
was  void  :  Held^  that  a  general  demurrer  to  the  bill 
for  want  of  equity  was  properly  sustaineil  by  the  Court 
below.     Davis  vs.  Moorefidd  et  al., 185 

PUBLIC  POLICY.     See  Equity,  8. 
PURCHASERS. 

1.  In  the  exercise  of  its  jurisdiction  to  correct  mistakes, 
equity  will  grant  relief  between  the  original  parties 
and  their  privies  in  estate  or  in  law,  except  as  against 
6ona ^6  purchasers  without  notice,  and  a  judgment 
creditor  does  not,  for  this  pur[)ose,  occupy  the  position 

of  such  a  purchaser.     Burke  et  al.  vs.  Anderson 535 

2.  Sections  1947  and  1948  of  our  Code,  regulating  the 
rights  of  liens  existing  by  operation  of  law  against 
unrecorded  or  defectively  recorded  mortgages,  does 
not  change  the  rule  in  equity  as  to  the  mistakes  in 
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the  instruments  themselves.  Such  mistakes  are  still 
relievable  except  as  against  bona  fide  purchasers  with- 
out notice.     Ibid, 

See  Equity,  2,  6  and  7. 

QUO  WARRANTO. 

A  writ  of  quo  warranto  was  filed  in  behalf  of  the  State 
of  Georgia  on  the  relation  of  Fulghara  against  Johnson 
for  the  purpose  of  inquiring  by  what  authority  thede- 
fendanty  Johnson,  assumed  to  exercise  and  perform  the 
office  and  duties  of  tax-collector  of  the  county  of 
Pulaski,  and  on  the  hearing  of  the  case,  the  Court  de- 
cided that  Fulgham  was  the  legally  elected  tax-col- 
lector for  that  county,  and  that  Johnson  was  not,  and 
rendered  a  judgment  of  ouster  against  said  Johnson, 
ousting  him  from  said  office  and  the  exercise  and  en- 
joyment of  the  privileges,  duties  and  emoluments  of 
the  same,  and  ordered  that  the  Clerk  of  the  Court 
should  transmit  a  certified  copy  of  the  judgment  of 
the  Court,  in  that  ciise,  to  the  Governor  of  the  State 
for  his  action.  After  the  rendition  of  the  judgment 
of  ouster  against  Johnson,  an  application  was  made 
to  the  Court  for  a  rule  calling  upon  Johnson  to  show 
cause  why  an  attachment  for  contempt  should  not  be 
issued  against  him  for  continuing  to  perform  and  exer- 
cise the  office  and  duties  of  tax-collector  in  said  county, 
which  application  was  refused  :  Held,  that  the  issu- 
ing of  the  writ  o{quo  wairanto  is  not  a  proceeding  on 
the  equity  side  of  the  Court,  and  that,  inasmuch  as 
the  judgment  in  this  case,  so  far  as  the  same  related  to 
the  defendant,  only  ousted  him  from  the  office  of  tax- 
collector,  without  more,  the  legal  effect  of  such  judg- 
ment was  to  render  null  and  void  all  his  pretended 
official  acts  as  such  tax-collector,  after  tlie  rendition  of 
such  judgment,  and  thus  deprived  him  of  all  official 
authoi'ity  as  such  tax-collector  to  interfere  in  any  way 
with  the  legal  rights  of  the  citizens  of  that  county  in 
that  capacity.  The  legal  presumption  is,  that  when 
the  Governor  is  officially  informed  of  the  judgment 
of  the  Court  rendered  in  this  case,  he  will  issue  a 
commission  to  the  party  who,  under  the  law,  as  de- 
clared by  the  judgment  of  the  competent  tribunal,  is 
entitled  to  it.  The  judgment  of  the  Court  below  is 
that  Fulgham  is  entitled  to  the  office  under  the  laws 
of  the  State,  and  that  Johnson  is  not.  Fulgham  vs. 
Johnson 164 
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RAILROADS  AND  RAILROAD  COMPANIES. 

,  By  the  Act  of  April  18,  1863,  all  suits  then  pending, 
and  brought  after  the  adoption  of  the  Code,  against 
the  Western  and  Atlantic  Railroad  for  danmges  caused 
by  the  running  of  the  cars,  stand  upon  the  same  foot- 
ing as  suits  against  other  railroad  companies  for  such 
damages,  and  this,  even  though  the  damage  for  which 
the  suits  are  brought  was  received  before  the  adoption 
of  the  Co<le.       Lewuf,   Superintendent    Western  and 

Atlantic  Railroad  V8 ,  Tumei* 416 

.  The  Mayor  and  Council  of  Atlanta  were  proceeding 
^o  open  a  street  through  the  embankment  of  the 
Georgia  Railroad,  in  said  city,  on  the  ground  that  the 
embankment  was  an  obstruction  to  the  street  and  a  / 
nuisance.  The  railroad  company  filed  a  bill  praying 
for  an  injunction,  and  asserting  a  prior  occupation  by 
the  railroad,  and  long  acquiescence  by  the  city.  The 
Court  granted  the  injunction,  and,  on  the  coming  in 
of  the  answer,  continued  the  injunction.  As  the  right 
of  the  city  was  doubtful,  under  the  bill,  answer  and 
afiSdavits,  there  was  no  error  in  holding  up  the  in- 
junction until  the  trial,  especially  as  the  railroad  is 
itself  a  thing  in  which  the  public  has  an  important 
interest.     The  Mayor  and  Council  of  Atlanta  vs.  the 

Georgia  Railroad  and  Banking  Company 471 

.  The  State  of  Georgia,  being  a  stockholder  in  the 
Atlantic  and  Gulf  Railroad  Company,  may,  on  her 
own  motion,  become  a  party  to  a  bill  filed  by  other 
interested  persons  against  the  City  of  Savannah,  the 
Central  Railroad,  the  Southwestern  Railroad,  and  the 
Atlantic  and  Gulf  Railroad,  to  enjoin  the  consumma- 
tion of  a  contract  by  which  a  controlling  amount  of 
the  stock  of  the  Atlantic  and  Gulf  Road  is  about  to 
pass  into  the  control  of  the  Central  and  Southwestern 
Roads.  A  citizen  of  the  State,  as  such,  is  not  a  proper 
party  to  a  bill  to  enjoin  a  Railroad  Company  from  il- 
legally making  a  purchase  of  stock  in  another  Rail- 
road Company,  but  if  there  are  other  proper  parties 
to  the  bill,  this  objection  is  not  a  good  ground  of 
general  demurrer.     The  Central  Railroad  Company  et 

aLj  vs.  Collins  et  al., 682 

If  one  be  a  bona  fide  holder  of  stock  in  a  Railroad 
Company,  and  file  a  bill  to  enjoin  the  Company  from 
making  a  purchase  not  authorized  by  the  charter,  it 
is  not  a  sufficient  reply  to  the  bill,  that  the  plaintiff  is 
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not  in  good  faith  seeking  the  interests  of  the  Company, 
but  is  acting  in  the  interests  of  a  rival  road.  Each 
stockhohler  has  a  right  to  stand  upon  his  contract,  as 
provided  by  the  charter.     Ibid. 

5.  The  banking  powers  of  the  Central  Railroad  and 
Banking  Company,  and  the  incidents  thereto,  expired 
on  the  14th  of  December,  1868,  and  after  that  date, 
the  general  powers  of  the  said  Company  to  buy  and 
hold  real  and  personal  property  and  make  contracts 
are  confined  to  such  property  and  such  contracts  as 
are  incident  to  the  building,  managing  and  maintain- 
ing the  railroad  contemplated  and  provided  for  by 
the  charter,  and  the  purchase  of  stock  in  another,  and 
especially  in  a  rival  Railroad  Company^  is  outside  of 
the  objects  of  the  charter.     Ibid. 

6.  Neither  the  Central  Railroad  Company  nor  the  South- 
western Railroad  Company,  is  authorized  by  its  char- 
ter, to  become  a  stockholder  in  other  Railroad  Com- 
panies, and  a  Court  of  Equity  will,  at  the  instance  of 
stockholders  in  the  roads,  enjoin  a  purchase  of  sach 
stock  by  said  Companies.     Ibid. 

7.  A  Railroad  Company  chartered  for  the  purpose  of 
building  and  maintaining  a  Railroad  from  Savannah 
to  Macon,  with  general  powers  to  purchase  and  hold 
personal  estate,  of  any  character  whatever,  is  not 
authorized  to  become  a  stockholder  in  a  Railroad  from 
Savannah  to  Bainbridge.  Such  purchase  is  wholly 
beyond  the  purposes  of  the  charter.     Ibid, 

8.  It  is  a  part  of  the  public  policy  of  the  State,  as  indi- 
cated by  the  charter  of  several  Railroads  from  the 
seaboard  to  the  interior  to  secure  a  reasonable  compe- 
tition between  said  roads  for  public  patronage,  and  it 
is  contrary  to  that  policy  for  one  of  said  roads  to  at- 
tempt to  secure  a  controlling  interest  in  another,  and 
any  contract  made  with  that  view,  will  be  set  aside 
by  a  Court  of  Equity  as  illegal,  beyond  the  objects  of 
the  charter,  and  contrary  to  the  public  policy  of  the 
State.     Ibid. 

9.  The  Act  of  December,  1861,  authorizing  the  connec- 
tion of  the  Central  Railroad  and  the  Atlantic  and 
Gulf  Road,  having,  as  is  expressly  recited  in  the  pre- 
amble, been  passed  in  furtherance  of  the  late  rebellion 
against  the  United  States,  is  no  indication  of  the  policy 
of  the  State  to  permit  the  Central  Railroad  Company, 
to  acquire  in  any  manner  a  controlling  interest  in  the 
Atlantic  and  Gulf  Railroad.     Ibid. 
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10.  When  the  city  of  Savannah  and  the  Central  Rail- 
road and  Southwestern  Railroad  Companies  entered 
into  a  contract  by  which  tlie  said  city  transferred  to 
said  Railroad  Companies  12,383  shares  of  stock  in 
the  Atlantic  and  Gulf  Railroad,  307  shares  in  the 
Montgomery  and  West  Point  Railroad,  424  shares 
in  the  Savannah  and  Augusta  Railroad,  and  one  share 
in  the  Southwestern  Railroad,  and  the  Mayor  of  the 
City  of  Savannah  was  a  stockholder  in  the  Central 
Railroad,  and  the  said  city  one  of  the  original  corpo- 
rators in  said  Cetitral  Railroad  :  Heldy  that  even  if 
the  Railroad  charters  are  not  public  laws  which  all 
are  bound  to  notice,  the  City  of  Savannah  is  charged 
with  notice  of  the  powers  of  the  Central  and  South- 
western Railroad,  and  can  not  stand  upon  the  footing 
of  an  innocent  actor  without  notice.  Warner,  J., 
dissents,  as  to  the  power  of  the  Central  Railroad  Com- 
pany to  buy  and  of  the  City  of  Savannah  to  sell  said 
stock,  etc.     Ibid, 

11.  By  the  charter^  of  certain  railroad  companies,  they 
are  authorized  ''  to  purchase  and  hold  all  real  estate 
that  may  be  necessary  and  proper,  for  the  purpose  of 
laying,  building  and  sustaining^^  qb\A  railroads;  and 
when  it  is  declared  in  said  charters,  '^  that  the  said 
railroads  and  the  appurtenances  of  the  «ame  shall  not 
lye  subjected  to  be  taxed  higher  than  one-half  of  one 
per  cent,  upon  their  annual  nett  income,  and  no  muni- 
cipal or  other  corporation  shall  have  power  to  tax  the 
stock  of  said  companies*,  but  may  tax  any  property, 
real  or  personal,  of  said  companies,  within  the  juris- 
diction of  said  corporation,  in  the  ratio  of  taxation  of 
like  property :''  Held,  that  all  the  property  of  said 
companies  that  is  neeessary  Siud  proper  for  the  purpose 
of  laying,  building  and  sustaining  said  railroads  con- 
stitutes a  part  of  the  capital  stock  of  said  companies, 
and  is  not  liable  to  be  taxed  in  any  other  manner 
than  is  specified  in  their  respective  charters;  but  that 
any  other propeiiy  owned  by  said  companies,  which  is 
not  necessary  and  proper  for  the  purpose  of  laying, 
building  and  sustaining  said  roads,  and  not  apper- 
taining  thereto,  may  be  taxed  by  the  county  or  other 
cor()oration  in  the  ratio  of  taxation  of  like  property. 
Ordinary  of  Bibb  vs.  the   Central  Railroad  Compafiy 

et  al 646 
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REASONS  FOR  JUDGMENT. 

See  New  Trial,  6. 

See  Page 675 

REBELLION. 

1.  The  Western  and  Atlantic  Railroad  was  engaged  in 
the  service  of  the  Confederate  Government,  by  carr)'- 
ing  troops  who  were  in  the  service  of  said  Govern- 
ment, for  compensation  paid  by  said  Government) 
to  the  battle-field  of  Chickamauga.  The  husband  of 
the  plaintiff  was  captain  of  a  company  in  said  service, 
and  was  carrying  his  company  on  the  cars  of  said 
road,  under  the  orders  of  his  superior  officer,  to  en- 
gage in  the  battle  of  Chickamauga.  While  both  the 
road  and  the  captain  were  thus  engaged  in  tlie  com- 
mon cause  of  aiding  the  Confederate  Government  to 
prosecute  the  war  against  the  United  States,  (the  cap- 
tain's fare  on  the  road  being  paid  by  the  Confederate 
Government,)  a  collision  occurred  upon  the  road,  and 
the  captain  was  killed :  Held,  that  the  Courts  must 
now  adjudge  such  mutual  employment  an  ill^l 
transaction,  in  violation  of  the  supreme  law  of  the 
land,  and  that  they  will  not  lend  their  aid  to  either 
party  to  recover  damages  for  any  injuries  received  by 
the  carelessness  or  the  negligence  of  the  other,  while 
they  were  engaged  together  in  the  service  of  the  Con- 
federate Government,  aiding  it  in  the  prosecution  of 
hostilities  against  the  Government  of  the  United 
States.     3Iartin  vs.  Wallace,  SiipH 52 

2.  An  action  was  brought  by  the  plaintiff  against  the 
defendants  for  wrongfully  depriving  him  of  a  mule 
and  seventeen  gallons  of  syrup,  in  the  year  1864,  and 
the  defence  set  up  was  that  the  defendants  took  the 
property  from  the  plaintiff  when  acting  under  orders 
of  the  officers  of  the  Confederate  Military  Govern- 
ment, and  the  Court  dismissed  the  case,  on  its  own 
motion,  without  giving  the  plaintiff  an  opi)ortunity  to 
go  before  the  jury  and  have  the  question  of  fact  tried 
by  them,  whether  the  defendants  were,  at  the  time  of  • 
the  seizure  of  the  property,  bona  fide  acting  under 
military  orders  or  not :  Hddj  that  it  was  error  in  the 
Court  to  dismiss  the  plaintiff's  case  in  the  manner 
stated  in  the  record;  that  the  Court  should  have  sub- 
mitted the  evidence  to  the  jury,  and  charged  them  as 
to  the  law  applicable  to  the  facts  proved  on  the  trial. 
Brakebillvs,  Leonard  etal 60 
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3.  HMj  also,  that  the  certified  copy  orders  of  the  mili- 
tary authorities  of  the  Confederate  States  were  prop- 
erly admitted  in  evidence  on  the  trial  of  the  case. 
Ibid. 

4.  It  is  the  duty  of  the  plaintiff  in  error  to  bring  up  the 
whole  record  of  his  case  to  this  Court,  and  when 
there  was  a  motion  to  set  aside  a  judgment  on  the 
ground  that  the  consideration  of  the  debt  sued  on  was 
a  horse,  to  be  used  in  the  Confederate  service,  and  the 
Court  below,  on  proof,  granted  the  motion,  and  the 
plaintiff  in  the  judgment  excepted,  but  failed  to  bring 
up  any  record  of  the  judgment,  or  even  to  show  its 
date:  Hdd^  that  in  favor  of  the  decision  of  the  Court 
below,  this  Court  will  presume  either  that  the  judg- 
ment was  obtained  during  the  war,  when  such  a  plea 
would  not  have  been  allowed,  or,  if  since  the  war,  on 
an  erroneous  ruling  of  the  Court  against  the  plea. 
Easley  vs.  Camp 698 

See  OcmstittUional  Law^  1. 

See  Railroads  and  Railroad  Gompaniea,  9. 

See  Baxter  vs.  Abercrombie 663 

RECEIVER.    See  Injunetioriy  9. 

RECITALS  IN  DEEDS.  ETC. 

See  Evidence,  15,  17. 

See  Bill  of  Exceptions,  13. 

REFORMATION  OF  DEEDS. 

1.  When  the  grantees  are  volunteers,  the  donor,  who  has 
conveyed  a  tract  of  land  by  deed  to  the  donees,  and 
files  his  bill  to  have  the  deed  reformed,  is  entitled  to 
relief  if  he  can  clearly  show  that  he  acted  under  a 
mistake  as  to  the  line  of  the  lot,  and  that  he  did  not 
believe  that  that  which  he  conveyed  included  his  dwel- 
ling-house and  the  cleared  lands  adjoining  it,  and  did 
not  intend  to  convey  the  dwelling-house  and  cleared 
lands.  But  his  own  testimony  as  to  his  intention  and 
mistake  should  not  be  held  sufficient  without  corrob- 
orating circumstances.  In  such  case  relief  will  be 
granted  when  the  evidence  is  satisfactory  that  the  grant- 
or acted  under  a  mistake^  though  the  grantee  was  not 
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cognizant  of  the  mistake  at  the  time  of  the  convey- 
ance, and  the  injunction  should  have  been  enfor(^ 
till  the  trial.     Mitchell  vs.  Mitchdl 11 

2.  The  plaintiff  and  defendants  entered  into  a  parol 
agreement  for  the  rent  of  a  plantation  for  one  year, 
and  for  the  purchase  of  the  stock,  provisions  and 
agricultural  implements  thereon,  and  afterwards  re- 
duced their  agreement  to  writing.  One  of  the  defend- 
ants swore  upon  the  trial  that  it  was  the  intention  of 
the  parties  to  have  inserted  in  the  written  agreement 
that  the  plaintiff  was  to  use  his  influence  with  the 
negroes  on  the  place  to  remain  there  as  laborers,  but 
by  ^'mistake"  it  was  omitted,  without  showing  Aotiff,  or 
in  what  manner,  or  by  whom  the  mistake  was  commit- 
ted :  Held,  that  this  was  not  suiScient  averment  of  a 
mistake,  under  the  law,  to  lay  the  foundation  for  the 
introduction  of  parol  evidence  to  prove  that  it  was 
part  of  the  agreement  that  the  plaintiff  should  use  his 
influence  with  the  negroes  on  the  place  to  remain  there 
as  laborers,  and  that  it  was  error  in  the  Court  to  ad- 
mit the  evidence  as  to  the  injury  sustained  by  the  de- 
fendants in  consequence  of  tne  negroes  leaving  there. 
Gamble  V8,  Knott  &  HoUingsworth 199 

3,  Held,  also,  that  although  the  plaintiff  may  have  re- 
presented to  the  defendants  that  there  was  a  greater 
quantity  of  stock  and  provisions  on  the  place  than 
they  found  to  be  there  when  they  took  possession  of 
it,  if  they  made  no  objections,  but  proceeded  to  make 
a  crop  with  what  they  found  there,  and  paid  p^rt  of 
the  rent  without  any  complaint  as  to  the  deficiency 
of  corn  and  other  things,  it  is  too  late,  at  the  end  of 
the  year,  for  them  to  insist  that  they  did  not  get  as 
much  as  they  expected,  and  for  that  reason  seek  to 
repudiate  their  contract.  They  knew  when  they  took 
possession  of  the  place,  or  might  have  known  by  the 
exercise  of  ordinary  diligence,  what  was  on  it,  and 
if  there  was  any  material  deficiency  in  anything  re- 
presented to  be  on  the  place,  then  was  the  time  for 
them  to  have  repudiated  the  contract  if  they  had  de- 
sired to  do  so.     Ibid. 

RELIEF  ACT  OF  1868. 

1.  A  motion  was  made,  in  the  Court  below,  to  open  a 
judgment  obtained  prior  to  the  1st  day  of  June,  1865, 
for  the  purpose  of  having  the  same  scaled,  as  provi- 
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ded  by  the  2d  sectoin  of  the  Relief  Act  of  1868, 
upon  the  ground  that  the  defendant  in  the  judgment 
had  lost  a  large  amount  of  property  by  the  results  of 
the  war,  without  any  fault  of  the  plaintiff,  so  far  as 
the  record  shows,  which  motion  was  overruled  by  the 
Court:  Heldj  that  the  defendant  in  the  judgment  did 
not  make  out  such  a  case  as  entitled  him  to  any  ei]uit- 
able  relief,  under  the  provisions  of  the  Act  of  1868, 
and  that  the  judgment  of  the  Court  below  should  be 
affirmed.     Cornell  vs.  Vaughn 154 

The  parties  submitted  certain  matters,  in  controversy 
between  them,  to  arbitration,  and  the  arbitrators  made 
an  award  against  one  of  the  parties,  for  the  sum  of 
$287  6Q,  in  gold,  which  award  was  made  the  judg- 
ment of  the  Court.  After  the  passage  of  the  Kelief 
Act  of  1868,  the  defendant  made  a  motion  in  the  Court 
to  open  the  judgment,  under  the  provisions  of  that 
Act,  which  was  alloweil,  and  on  the  trial  of  the  issue 
found  thereon,  the  jury,  after  hearing  the  evidence  on 
both  sides,  returned  a  verdict  in  favor  of  the  plain- 
tiff for  the  sum  of  $398  60,  principal,  and  $16  78, 
interest;  whereupon,  the  defendant  moved  for  a  new 
trial,  on  the  grounds  that  the  verdict  was  contrary  to 
the  evidence,  and  strongly  and  decidedly  against  the 
weight  of  the  evidence,  and  the  principles  of  equity 
and  justice,  and  against  the  charge  of  the  Court.  The 
motion  for  a  new  trial  was  refused  :  Heldf  that  as 
there  was  no  error  alleged  to  the  charge  of  the  Court, 
the  verdict  of  the  jury  was  right,  under  the  law  and 
the  facts  of  the  case,  as  shown  by  the  record,  the  mo- 
tion for  new  trial  was  properly  overruled.  Howaer  w. 
Evans 157 

When  a  motion  was  made  to  open  a  judgment  in  or- 
der to  scale  the  same,  under  the  second  section  of  the 
Relief  Act  of  1868,  and  on  the  trial  of  said  motion 
in  the  Court  below,  it  appeared  in  evidence  that  the 
defendant  in  the  Judgment  had  lost  a  large  amount  of 
property  which  he  owned  at  the  time  the  debt  was 
contracted,  for  which  the  judgment  was  rendered,  by 
the  results  of  the  war,  without  any  fault  of  the  plain- 
tiff, and  the  jury  returned  a  verdict  for  $25  00  in  favor 
of  the  plaintiff,  when  the  principal  and  interest  due 
on  the  judgment  was  $118  00:  Heldj  that  the  de- 
fendant in  the  judgment  did  not,  by  his  evidence,  make 
out  such  a  case  as  entitled  him  to  any  equitable  relief 
under  the  provisions  of  the  Act  of  1868;  and  that  the 
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judgment   of  the  Court  below  should  be  reversed. 
Crunn  vs.  Janes 175 

4.  When  a  defendant  in  execution  filed  an  affidavit  in 
accordance  with  the  7th  section  of  the  Act  of  1868, 
known  as  the  Relief  Law,  it  was  error  in  the  Court 
to  dismiss  the  affidavit,  on  the  ground  that  said  Act 
was  unconstitutional.  He  should  have  permitted  the 
defendant  to  make  the  motion  provided  for  in  the  2d 
section  of  the  Act.     Addison  vs.  Fayette 326 

5.  When  a  motion  was  made  in  the  Court  below  to  open 
a  judgment,  on  the  ground  that  the  defendant  therein 
had  tendered  to  the  plaintifF8l,200  00  in  Confederate 
•money,  during  the  second  ye-^x  of  the  war,  and  claimed 
the  benefit  of  the  Relief  Act  generally,  which  motion 
was  allowed  by  the  Court :  Held,  that  the  defendant 
in  the  judgment  did  not  show  any  equitable  ground  of 
defense,  which  authorized  him  to  have  the  judgment 
opened  and  scaled,  and  that  the  judgment  of  the  Court 
below  should  be  reversed.     Renishartvs.  Ham 344 

6.  A  judgment  inter  partes  is  conclusive,  as  to  all  mat- 
ters which  were  before  the  Court  or  by  the  laws  gov- 
erning the  Court  rendering  the  judgment,  must  have 
been  in  issue  before  it,  and  it  is  not  within  the  power 
of  the  General  Assembly,  under  the  Constitution,  to 
authorize  the  opening  of  judgments  so  as  to  allow  a 
rehearing  of  issues,  which  were,  or  by  the  rules  of 
law,  must  have  been  heard  by  the  Court  rendering  the 
judgment;  but  cross  actions,  equitable  defenses,  and 
rights  which  have  accrued  since  the  judgment  do  not 
come  within  this  rule,  and  it  is  competent  for  the  Legis- 
lature to  authorize  such  defenses  to  be  taken  advant- 
age of  by  a  motion  in  the  nature  of  a   bill  in  equity, 
to  open  the  judgment  and  adjust  the  rights  of  the  par- 
ties according  to  such  equities.      White  vs,  Hemdon. 
White  vs.  Haslett  ei  al.^ 493 

7.  Where  the  defendant  in  a  judgment  of  law  filed  his 
affidavit,  under  the  Act  of  1868,  for  the  relief  of  debt- 
ors, etc.,  in  the  precise  words  required  by  the  statute, 
and  the  sheriff  returned  the  papers  into  Court  as  there- 
in required,  it  was  error  in  the  Court  to  dismiss  the 
affidavit  without  giving  the  defendant  an  opportunity 
to  set  up  such  cross  actions,  equitable  defenses  and 
rights  accruing  to  him  subsequent  to  the  judgment, 
as  under  said  Act  are  allowed  to  be  set  up  in  a  motion 
to  open  the  judgment.    Ibid. 
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The  2d  and  7th  sections  of  the  Act  of  the  General 
Assembly  of  this  State,  passed  in  1868,  for  the  relief 
of  debtors  and  to  authorize  the  adjustments  of  debts 
00  principles  of  equity,  so  far  as  they  permit  the  de- 
fendant in  a  judgment  to  open  the  same  by  motion 
and  set  up  defenses  thereto,  which  were,  or  by  the  law 
at  the  date  of  the  judgment  must  have  been  in  issue 
before  the  Court  rendering  the  judgment,  are  in  vio- 
lation of  Article  9th,  section  6th,  and  of  Article  Ist, 
section  21st  of  the  Constitution  of  this  State,  but  so 
far  as  said  Act  permits  judgments  to  be  openetl  by 
motion,  so  as  to  let  in  defenses  arising  since  the  date 
of  the  same,  or  cross  actions  and  defenses  purely  equit- 
able, though  existing  at  the  date  of  said  Act,  is  not 
unconstitutional,  but  is  within  the  powers  granted  to 
the  Legislature  by  the  Constitution.  Warner,  J., 
dissenting.     Ibid. 

A  judgment  obtained  against  B,  in  October,  1867, 
upon  a  note  given  during  the  war  for  "  borrowed  Con- 
federate money,"  B,  aflcr  the  passage  of  the  Act 
known  as  the  "Helief  Law,"  filed  his  application  to 
open  the  judgment,  upon  the  ground,  among  others, 
that,  in  1863,  he  tendered  to  A  the  full  amount  of 
principal  and  interest  due  on  the  note,  adding  to  that 
a  sum  sufficient  to  make  up  the  depreciation  of  said 
currency,  and  that  the  non-payment  of  the  debt  was 
owing  to  the  refusal  of  plaintiff  to  receive  the  money 
80  tendered ;  that  in  May,  1865,  he  tendered  to  the 
plaintiff  the  full  value  of  said  debt,  according  to  the 
usual  rule  of  scaling  in  United  States  currency,  which 
was  refused,  and  that  the  non-payment  of  said  debt  at 
that  time  was  owing  to  said  refusal :  Held,  that  this 
created  an  equity  in  favor  of  B,  which,  by  the  strict 
rules  of  law  in  relation  to  tender  in  existence  at  the 
time  the  judgment  was  rendered,  he  was  not  able  to 
set  up  as  a  defense,  and  that  the  A.ct  of  the  Legisla- 
ture providing  for  the  opening  of  the  judgment  to  let 
in  this  equitable  defense  is  justifiable.  Warner,  J., 
dissenting.     Bonner  V8,  Martin 501 

).  When  a  deputy  sheriff,  having  levied  a*^.  fa,, 
which  showed  upon  its  face  that  it  was  founded  on  a 

judgment  obtained  o/ier  the  passage  of  the  Relief  Law 
of  1868,  permitted  the  defendant  to  file  an  affidavit 
under  that  law  and  stop  the  proceeding,  the  sheriff  is 
liable  to  be  ruled  for  the  debt.     Kite  r«.  Lumpkin 506 

L.  A  note  given  in  1866,  in  renewal  of  a  former  note, 
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for  a  debt  due  prior  to  June,  1865^  is  a  Dew  eontract, 
and  is  not  embraced  in  the  Act  known  as  the  Relief 
Law  of  1868.  And  it  was  not  error  in  the  Court 
below  to  order  the  pleas  filed  under  the  Belief  Act 
stricken,  if  they  do  not  contain  matter  good  as  a 
defense  under  the  laws  applicable  to  contracts  made 
since  June,  1865.     Smith  vs.  Bdket  al 656 

12.  The  plea  of  tender  in  this  case  was  insufficient,  under 
the  law  applicable  to  the  case.     Ibid. 

13.  To  sustain  a  plea  under  the  Relief  Act  of  1868,  it 
must  appear  that  the  loss  which  the  defendant  claims, 
as  an  equitable  ground  for  reducing  the  plaintiff's 
claim,  was  in  some  way  the  fault  of  the  plaintiff. 
Graham  V8,  Clark 660 

See  Administrators  and  Executors^  3. 

REMARKS  MADE  BY  THE  JUDGE. 

Where  the  Judge,  on  the  calling  of  a  cause,  intimates 
that,  in  his  opinion,  the  defendant's  plea  is  a  badoDe, 
and  the  parties^  nevertheless,  go  to  trial,  and  no  point 
is  made  on  the  plea  or  on  the  evidence  under  it:  Held, 
that  the  intimation  of  the  Jiidge,  made  before  the 
cause  was  submitted  to  a  jury,  is  not  a  ground  of 
error.     McOrary  et  al,  vs.  Ferry 254 

See  Charge  of  the  Gourty  2. 

RENT.     See  Distress-  Warrant. 

REPUTATION.     See  Evidence,  7. 
RES  ADJUDICATA. 

1.  When  an  affidavit  of  illegality  had  been  filed  to  an 
execution,  and  the  questions  of  illegality  involved 
therein  had  been  finally  adjudicated  by  this  Court: 
Heldy  that  such  adjudication  was  conclusive  upon  the 
rights  of  the  parties  in  that  case.  Held,  further jthzi 
the  party  makingsuch  affidavit  of  illegality  could  not, 
nor  could  his  legal  representatives  after  his  death, 
by  a  motion  to  set  aside  the  execution  and  judgment 
for  the  same  causes  embraced  in  the  affidavit  of  ille- 
gality, or  which  might  have  been  embraced  therein, 
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be  heard  to  vacate  or  set  aside  said  execution  aud 
judgment,  the  more  especially  after  the  lapse  of  seve- 
ral years  since  the  rendition  of  the  same,  for  causes 
whic)i  may  have  existed  prior  thereto.     Fidd  V8.  Sis- 

sonet  al 

2.  The  order  of  a  magistrate,  sitting  as  a  Court  of  In- 
quiry, to  determine  whether  ope  arrested  under  a  bas- 
tardy-warrant shall  be  committed  or  recognized  to  ap- 
pear at  the  Superior  Court,  to  answer,  etc.,  is  not  such 
a  judgment  as  can  be  pleaded  in  bar  to  a  subsequent 
inquiry  under  a  new  warrant  for  the  same  onense. 
Hyden  V8.  The  State 4 

RIVER— SAVANNAH.   See  Common-Carriers,  1. 

ROAD  COMMISSIONERS. 

1.  A  proceeding  against  a  Road  Commissioner  under 
section  701  of  the  Revised  Code  is  not  technically  a 
criminal  proceeding,  but  a  proceeding  against  a  pub- 
lic agent  for  neglect  of  duty.  And  the  presentment 
of  the  Grand  Jury,  mentioned  in  said  section,  need 
not  be  in  the  form  required  in  a  presentment  of  a  per- 
son for  a  violation  of  the  criminal  law  of  the  State. 
In  such  a  case  the  Road  Commissioner  is  not  entitled 
to  demand  a  trial  by  jury.  JBlankenahip  et  al.,  V8.  The 
State ( 

2.  In  the  proceeding  against  Road  Commissioners  before 
the  Superior  Court,  under  701st  section  of  the  Code 
(Act  of  1866),  for  neglect  of  duty,  it  is  error  in  the 
Judge  to  compel  the  defendants  to  answer  under  oath 
questions,  the  answer  to  which  may  subject  them  to  a 
fine,  forfeiture  or  penalty.  Bryan  et  al,,  vs.  The  State..  ( 

RETROACTIVE  LAWS. 

See  Constitutional  Law. 

See  Belief  Act  of  1868,  or  Homestead. 

SALES. 

See  Administrators  and  Executors,  5,  6,  7. 

SAVANNAH  RIVER. 
See  Oomm^on- Carriers,  1. 
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SCIENTER.     See  Amendments,  2. 

SECURITIES.     See  DistreaS'WarrarU,!. 

SET-OFF. 

A  dormant  judgment  will  not  be  set-off,  on  motion, 
against  a  judgment  not  dormant,  unless  there  are 
peculiar  equities  between  the  parties  which  require  it, 
or  manifest  injustice  will  be  done  to  the  owner  of  the 
dormant  judgment  by  the  refusal  of  the  Court  to  al- 
low the  set-off.  No  such  state  of  facts  appears  by  this 
record  as  will  authorize  such  set-off.     (Jump  t?«.  Pace   45 

SHERIFFS. 

1.  A  sheriff  had  received  money  in  current  State  bank- 
bills  before  the  war,  in  payment  of  the  sale  of  prop- 
erty sold  by  him  as  sheriff,  which  money  he  was  en- 
joined from  paying  over  to  the  plaintiff,  and  pending 
the  injunction  he  voluntarily  loaned  out  the  money, 
and  took  a  note  therefor,  which  was  subsequently  paid 
in  Confederate  money,  which  was  worthless :  Held, 
that  he  was  liable  for  the  value  of  the  State  bank- 
bills  which  he  received  for  the  sale  of  the  property,  at 
the  time  he  was  required  to  pay  over  the  same  to  the 
plaintiff.  Held,  also,  that  when  he  was  ruled  for  the 
money,  and  stated  in  his  answer  that  the  bank-bills 
received  by  him  for  the  sale  of  the  property  had  be- 
come ofliUle  or  no  value,  he  could  not  be  made  liable 
for  the  full  value  of  the  bank-bills  upon  this  anstoer. 
If  the  answer  was  not  true,  that  the  bank-bills  which 
he  received  were  of  but  UiUe  or  no  value,  then  the 
plaintiff  had  the  right,  under  the  3878th  section  of 
the  Code,  to  traverse  the  same,  and  to  prove  the  value 
thereof,  either  by  the  sheriff  himself,  or  other  wit- 
nesses; but  until  this  is  done,  the  answer  of  the  sheriff 
18  prima  facie  true,  that  the  money  which  he  received 
became  worthless  or  nearly  so  in  his  hands.  To  en- 
title the  plaintiff  to  judgment  upon  this  answer,  he 
must  controvert  it,  and  show  that  the  bank-bills  were 
7ioi  worthless,  and  will  be  entitled  to  judgment  for 
the  amount  the  same  are  shown  to  be  worth  at  the 
time  he  was  required  to  pay  over  the  money.  lAnd" 
sey  vs.  docket  al., 7 
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answer  of  a  sheriflF,  under  oath,  to  a  rule  against 
is  to  be  taken  as  true,  unless  the  same  shall  be 
irsed,  as  provided  by  the  Code,  and  a  verdict  be 
1  by  the  jury  against  the  answer.  The  return  of 
iheriff  in  this  case  being  taken  to  be  true,  the 
t  below  erred  in  making  the  rule  absolute  against 
fherifFfor  the  payment  of  the  money,  and  in  de- 
thereof,  that  he  be  attached  for  contempt  upon 
tatement  of  facts  contained  in  said  return.  Pound 

hrr 81 

ere  property  is  levied  on  by  a  sheriflT,  under  an 
Uioii  from  a  State  Court,  and  the  defendant  is 
Iged  a  bankrupt,  and  no  proceedings  are  taken  in 
bnkruptcy  Court  to  compel  the  property  levied 
>  be  brought  into  that  tribunal  for  distribution, 
idjudication  of  bankruptcy  and  the  issuing  of 
rdiuary  writ  of  protection  is  no  excuse  to  the 
ff  for  not  proceeding  to  sell  the  property  and  raise 
Qoney.     Sharman  vs.  Howell 257 

ire  a  sheriff  had  levied  upon  land,  and  before  the 
the  defendant  notified  him  that  subsequently  to 
evy,  he  had  applied  to  the  Ordinary  for  a  home- 
in  the  same,  and  the  sheriff  was  satisfied  that 
ipplication  was  made  in  good  faith,  and,  after 
ng  legal  advice,  he  postponed  the  sale,  and  it  ap- 
?d  that  subsequently,  in  pursuance  of  the  appli- 
n,  all  the  land  was  set  apart,  as  a, homestead  for 
amily  of  the  defendant,  under  the  statute:  Held^ 
whilst  it  was  the  duty  of  the  sheriff  to  have  sold 
and,  subject  to  the  homestead,  yet,  as  the  proper 
;e  for  him  to  pursue,  was,  under  the  Act  of  1868, 
doubtful,  no  construction  of  the  new  policy  of 
itate,  on  the  subject  of  homesteads,  having  then 
made,  and  it  having  been  affirmatively  made 
m  to  the  Court,  that  the  sheritl'  had  acted  in  good 
,  it  was  error  in  the  Court  to  hold  him  liable  for 
laintiiFs  debt,  in  a  rule  against  him  for  contempt 
»t  obeying  the  process  of  the  Court.  Blivina  vs. 
son 297 

Ml  a  deputy  sheriff,  having  levied  a^. /a.,  which 
ed  upon  its  face  that  it  was  foundefl  on  a  judg- 
obtained  after  the  passage  of  the  Relief  Law  of 
,  permitted  the  defendant  to  file  an  affidavit  un- 
hat  law,  and  stop  the  proceeding,  the  sheriff  is 
3  to  be  ruled  for  the  debt.     Kite  va,  Lumpkin 506 
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SLAVE  DEBT. 

See  Juriadiction  of  Superior  OourU,  1,  2. 
See  Novation. 

SPECIFIC  PERFORMANCE. 

See  Agency  and  Agents,  11. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTE  OF  FRAUDS. 

H.  &  P.,  merchants,  sold  goods  to  R.  to  the  amount  of 
$10  30,  and  charged  the  same  to  R.  on  their  books, 
and  afterwards  Y.,  who  was  indebted  to  R.,  went  to 
H.  &  P.,  in  company  with  R.  and  said,  "I  am  owing 
R.,  and  if  you  will  charge  the  amount  he  owes  you  to 
me,  I  will  pay  it,  if  you  will  wait  until  Colonel  Pride 
pays  off  his  hands;"  to  which  H.  &  P.  agreed,  and 
thereupon  credited  R.'s  account  in  full,  and  released 
him  in  the  presence  of  Y.,  and  charged  the  amount 
on  their  books  to  Y.  Afterwards  H.  &  P.  sued  Y. 
in  a  Ju^ice's  Court  on  the  amount  so  charged  to  him, 
and  the  defendant  pleaded  the  Statute  of  Frauds 
against  their  right  to  recover.  The  Justice  gavcjudg- 
ment  in  favor  of  the  plaintiff,  and  the  case  was  brought 
up  to  the  Superior  Court  by  a  writ  o( certiorari^  which 
was  sustained  by  the  Court:  Held^  that  this  was  an 
original  undertaking  on  the  part  of  Y.  to  pay  the  debt 
of  R.  to  the  plaintiffs,  and  not  a  collateral  undertaking 
or  promise  to  pay  the  debt  of  R.,  which  the  statute 
requires  to  be  in  writing,  and  that  the  Court  l>elow 
erred  in  sustaining  the  certiorari,  and  holding  that  the 
defendant  was  not  liable  to  pay  the  debt  to  the  plaintiffs, 
according  to  the  statement  of  facts  contained  in  the 
record.     Harris  &  Price  vs.  Young 65 

^       STAY-LAWS. 

See  Constitutional  Law,  10. 
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STOCKHOLDERS. 


€  Corporations. 

«  Distribution  of  Assets, 

te  Equity  Practice,  3. 


STREETS. 


ie  Injunction,  11. 
je  Nuisance. 


SUPERCEDEAS. 


ijuDctioD  was  granted  upon  an  ex  paiie  application. 
Answer  was  filed,  ten  days  notice  was  given,  and  a 
motion  was  made  to  dissolve  the  injunction.  Upon 
the  bearing,  the  injunction  was  dissolved:  Held,  that 
a  bill  of  exceptions  did  not  operate  as  a  supefi^cedeas, 
so  as  to  keep  the  injunction  of  force.  (R.)  The  N. 
H,  Mining  Company  vs.  Davis 309 

SURETY.     See  Distress-  Warrant 

TAXATION. 

.  The  Mayor  and  Council  of  the  City  of  Griffin  have 
power  conferred  by  the  charter  to  levy  and  collect  a 
tax,  and,  in  case  of  non-payment,  the  Clerk  of  the  city 
may  issue  execution  against  the  defaulter,  which  is  a 
lien  upon  all  his  property,  and  may  be  levied  upon 
any  property  of  the  defendant,  real  or  personal,  suffi- 
cient to  satisfy  the  ^. /a.  by  the  Marshal  or  his  deputy, 
who  may  sell  the  same  at  public  sale  at  the  City  Hall, 
giving  such  notice  as  is  required  by  law  for  tax  col- 
lectors'sales.     Smith  vs.  Jones 39 

!.  The  Marshal  is  not  bound  to  make  an  entry  of  no 
personal  property  before  he  can  levy  upon  real  prop- 
erty.    Both  are  alike  subject.     Ibid. 

J.  The  Superior  Court,  in  a  proceeding  commenced  in 
that  Court,  will  not  order  the  Marshal  of  the  City  of 
Atlanta  to  put  the  purchaser  in  possession  of  lands 
in  the  city,  sold  by  a  former  Marshal  for  tax  due  said 
city.     Jennings  vs.  Rudd 49 

1.  When  a  bill  was  presented  to  the  Judge  of  the  Supe- 
rior Court  praying  for  an  injunction  to  restrain  the    , 
collection  of  an  execution  issued  by  the  Comptroller 


818  INDEX. 

General,  against  a  defaulting  tax-collector,  and  his  se- 
curities ;  and  after  hearing  the  argument  of  counsel, 
on  a  rule  to  show  cause,  tiie  injunction  was  refused: 
Held,  that  if  the  complainants  were  entitled  to  have 
any  judicial  interference  in  regard  to  the  several  mat- 
matters  of  which  they  complain,  they  had  as  ample 
and  complete  remedy  in  the  Common  Law  Court  as 

in  a  Court  of  Equity.     Gunjby  et  ciLy  vs.  Bell 133 

5.  By  the  ciiarters  of  cert^iiu  railroad  companies  they 
are  authorized  "to  purchase  and  hold  all  real  estate 
that  may  be  necessary  and  proper,  for  the  purpose  of 
laying,  building  and  sustaining*^  said  railroads ;  and 
when  it  is  declared  in  said  charters,  "that  the  said 
railroads,  and  the  appurtenances  of  the  same,  shall  not 
be  subjected  to  be  taxed  higher  than  one-half  of  one 
per  cent,  upon  their  annual  nett  income,  and  no  muni- 
cipal, or  other  corporation,  shall  have  power  to  tax 
the  stock  of  said  companies,  but  may  tax  any  property, 
real  or  personal,  of  said  companies,  within  the  juris- 
diction of  said  corporation,  in  the  ratio  of  taxation  of 
like  property":  Held,  that  all  (lie  property  of  said 
companies,  that  is  necessaiy^  and  proper  for  the  pur- 
pose of  laying,  huilding,  nnd  sustaining  ssLid  railroads, 
constitutes  a  part  of  the  capital,  stock  of  said  compa- 
nies, and  is  not  liable  to  be  taxed  in  any  other  man- 
ner than  is  specified  in  their  respective  charters ;  but 
that  any  other  property  owned  by  said  companies, 
which  is  not  necessary  and  proper  for  the  purjxise  of 
laying,  building  and  s?tsta'n«n^  said  roads,  and  not  ap- 
pertaining thereto,  may  be  taxed  by  the  county,  or 
other  corporation,  in  the  ratio  of  taxation  of  like  prop- 
erty. The  Ordinary  af  Bibb  County  vs.  the  Centred 
Railroad  and  Banking  Company  et  ah, 64fi 

4 

TAX  SALES. 
See  Taxation,  1. 

TENDER. 

See  Belief  Act  0/I868,  9,  12. 

TIME. 

See  Amendments,  1,  3. 

See  Limitation  of  Action,  etc. 

See  Military  Order's. 
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TRANSFERRING  CASES  TO  UNITED  STATES 

COURTS. 

M.,  a  citizen  of  South  Carolina,  commenced  his  ac- 
tion against  C.  and  S.,  in  the  Courts  of  this  State,  on 
a  note  and  a  proceeding  to  foreclose  a  mortgage  on 
real  estate  of  S.  Pending  the  actions,  S.  filed  his  bill 
against  M.  and  C,  alleging  that  he  was  only  a  surety 
for  C.  on  the  note  and  gave  the  mortgage  on  his  real 
estate  to  M.  for  the  accommodation  of  C.,  and  that  C. 
had  paid  a  large  amount  of  usurious  interest  to  M., 
and  that  C.  had  consented  to  transfer  to  him  his  claim 
against  M.,  and  prayed  to  be  subrogated  to  the  rights 
of  C,  and  that  the  usurious  interest  paid  by  C.  might 
be  credited  on  the  note  held  by  M.  M.  filed  his  peti- 
tion and  affidavit,  stating  that  he  had  reason  to,  and 
did  believe,  thnt,  from  prejudice  or  local  influence,  he 
would  not  be  able  to  obtain  justice  in  the  State  Court : 
jETeW,  that  M.  had  a  right  to  have  the  case  transferrer! 
to  the  United  States  Circuit  Court,  under  the  Acts  of 
Congress,  passed  27th  July,  1866,  and  2d  March,  1867. 

Stewart  et  ciL,  vs,  Mordeeai 1 

.  The  bill  having  been  filed  by  S.  against  M.,  who  was 
a  citizen  of  a  State  other  than  that  in  which  the  suit 
was  brought,  for  the  purpose  of  "  restraining  or  en- 
joing  him,"  M.,  on  making  the  affidavit,  and  giving 
the  bond  required,  was  entitled  to  the  transfer,  as  a 
final  determination  of  the  controversy,  so  far  as  it  con- 
cerns Aim,  can  be  had  in  the  United  States  Courts, 
without  the  presence  of  C,  the  other  defendant.  Ibid, 

The  affidavit  fi leil  in  such  case,  can  not,  under  the 
Act  of  Congress,  be  traversed  in  the  State  Court. 
Ibid. 

TRAVERSE   OF  ANSWER. 

ee  Amehdmenis,  1. 

TRESPASS. 

,  In  action  of  trespass  for  cutting  timber  from  vacant 
land,  the  plaintiff*  must  prove  a  good  title  in  himself. 
The  Y.  B.  Mining  Company  vs,  Irby 479 

.  A  corporation  may  be  guilty  of  a  trespass  other  than 
a  trespass  on  the  case,  as  well  as  an  individual.  Its 
servants,  obeying  its  orders,  may  render  it  liable  to 
such  an  action.  (R.)  Ibid. 
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3.  In  an  action  of  trespass  for  cutting  timber  on  vacant 
land,  when  it  is  proved  that  the  defendant,  in  good 
faith,  believed  it  was  his  own  land,  the  verdict,  if  for 
the  plaintiff,  ought  to  be  only  for  the  actual  damages 
proven.     Ibid. 

TRIAL  BY  JURY. 

See  Charge  of  the  Court,  6. 
See  Road  Commissioners. 

TRUST  ESTATES. 

When  A  sold  to  B  a  parcel  of  land  taking  B's  note  for 
the  purchase-money,  and  giving  him  a  bond  for 
titles  when  the  not^  were  paid,  and  B,  with  the  con- 
sent of  his  wife,  paid  one  of  the  notes  with  money 
belonging  to  her  separate  estate,  of  which  he  was 
trustee,  and  A  brought  suit  on  the  other  notes,  with 
intent  to  get  judgment,  file  a  deed  and  sell  the  laud, 
under  3604th  section  of  the  Code,  and  a  bill  was  filed 
by  the  trustee  for  the  children  of  the  wife,  she  having 
died,  betting  up  these  facts,  alleging  that  the  land  will 
not  pay  the  balance  due,  and  claiming  that  the  trust 
money  invested  in  the  land  should  be  first  paid,  and 
praying  an  injunction  to  restrain  A  from  taking  judg- 
ment on  his  notes  till  the  rights  of  the  parties  should 
be  settled  by  a  decree,  and  A  answered  the  bill,  de- 
nying any  knowledge  on  his  part  of  the  trust  or  any 
notice  that  the  money  paid  was  trust  money  :  Held, 
that  it  was  not  error  in  the  Court  below  to  dissolve 
the  injunction  on  the  coming  in  of  the  answer.  Cbn- 
ruzUy  vs,   Cruger  et  al.y 2 

See  Administrators  and  ExecxxiorSy  10,  11. 
See  Equity y  1,  2. 

ULTRA  VIRES. 

See  Corporations^  4,  ei  seq. 

USURIOUS  INTEREST. 

Where  one  partner  borrowed  money  in  the  name  of  the 
firm  and  promised  to  pay  usurious  interest,  the  other 
partner  can  not  set  up  the  illegality  of  the  contract 
and  thereby  defeat  the  right  of  the  creditor  to  recover 
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back  from  the  partnei*ship  his  principal  and  legal  in- 
terest. Under  Our  law  the  contract  is  illegal  to  the 
extent  of  the  usurious  interest  only.  Dillon  V8, 
McRae 107 

VERDICT. 

When  there  were  three  credits  on  the  note  sued  on, 
one  of  which  was  uncertain  aud  doubtful  as  to  the 
amount  and  date  thereof,  and  the  jury  found  a  verdict 
for  the  plaintiff  for  principal,  interest  and  costs :  Heldj 
that  the  verdict  was  not  sufficiently  certain,  according 
to  the  facts  in  this  case,  to  authorize  a  judgment  to 
be  entered  thereon  for  any  definite  sum.  Jackson  vs. 
Jackson 150 

In  adjusting  the  equities  between  the  parties,  the  jury 
may  look  into  the  original  consideration,  the  value  of 
the  old  note,  at  the  time  of  the  new  contract,  and  the 
different  relation  of  the  principal  and  securities  to 
that  consideration,  and  should  the  evidence  so  autho- 
rize, they  may,  under  our  law,  find  a  verdict  for  one 
amount  against  the  principal,  and  another  against  the 
securities,  accordingly  as  they  may  find  the  true  equities 
of  the  parties.     Hoime  ei  at.,  vs.  Young  et  aLy 193 

Where  the  defendant  in  an  attachment  claimed  8980- 
88,  and  the  bond  and  declaration  followed  the  attach- 
ment, as  to  the  amount,  and  the  proof  is  such  as  to 
justify  a  verdict  for  that  amount :  Held,  that  a  verdict 
of  a  jury,  for  the  plaintiff,  for  $9.80  88,  will  betaken, 
(nothing  otherwise  appearing,)  to  be  a  verdict  for 
$980  88,  the  amount  sworn  to  and  claimed  by  the 
plaintiff.     Heinkin  &  Palmore  vs.  Barbrey 249 

le  Criminal  LaWy  1. 

VOLUNTEERS.     See  Evidence,  2. 

WAIVER. 

le  Insurance,  1. 

le  Jurors,  1. 

le  Military   Orders, 

^  pages 152,  199,387. 

WAR. 

€  Agents  and  Agencies,  1. 
e  Rebellion. 
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WESTERN  AND  ATLANTIC  RAILROAD. 

By  the  Act  of  April  18,  1863,  all  suits  then  pending, 
and  brought  after  the  adoption  of  the  Code,  against 
the  Western  and  Atlantic  Railroad  for  damages  caused 
by  the  running  of  the  cars,  stand  upon  the  same  foot- 
ing as  suits  against  other  railroad  companies  for  such 
damages,  and  this,  even  though  the  damage  for  which 
the  suits  are  brought  was  received  before  the  adoption 
of  the  Code.     Lewisy  Sapenntendent,  v8 ,  Turner 41 

WIDOW. 

See  Dower. 

See  Homestead. 

See  Witness,  4. 

ISee  Baxtervs.  Abercrombiey 663 

WILLS. 

1.  On  the  25th  of  February,  1852,  Owen  Thomas 
made  and  executed  his  will,  by  one  clause  of  which 
he  devised  that  certain  negro  slaves  therein  named 
should  be  conveyed  to  Liberia,  or  any  other  free  State 
foreign  to  Georgia,  unto  which  they  might  severally 
elect  to  go,  and  in  which  they  might  lawfully  reside, 
and  there  be  forever  manumitted  and  freed,  tliey  and 
their  posterity.  The  testator  also  desired  that  his  other 
property  should  be  sold,  and  out  of  the  proceeds  there- 
of, after  the  payment  of  his  debts  and  certain  specific 
legacies  therein  named,  and  after  the  defrayal  of  the 
expenses  incident  to  the  execution  of  his  will,  the 
subsistence  and  removal  to  the  new  and  contemplated 
homes  of  the  negroes  intended  to  be  manumitted,  that 
the  residue  should  be  divided  among  his  negroes  who 
should  thus  become  free,  to  be  paid  to  each  person 
eighteen  years  of  age,  on  his  or  her  arrival  in  his  or 
her  new  home.  In  1859  the  Legislature  passed  au 
Act  which  declared  "that  from  and  after  the  passage 
of  this  Act  any  and  every  clause  in  a  deed,  will,  or 
other  instrument,  made  for  the  purpose  of  conferring 
freedom  on  slaves  directly  or  indirectly,  within  or 
without  the  State,  to  take  effect  after  the  death  of 
the  owner,  shall  be  absolutely  void/'  The  testator 
died  in  September,  1868,  never  was  married,  and  left 
no  children  at  his  death  :     Held,  that  inasmuch  as 
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the  testator  violated  no  law  of  the  State  at  the  time 
of  the  execution  of  his  will  in  1852,  that  the  same  re- 
mained ambulatory  until  the  time  of  his  death  in 
1868,  at  which  time  the  Act  of  1859  had  become  o6- 
solete,  and  that  the  Act  of  1859  did  not,  in  law,  operate 
upon  and  revoke  the  testator's  will  made  in  1852, 
there  being  no  act  of  the  testator  showing  that  it  was 
his  intention  to  revoke  the  same.  Redd  vs.  Hargroves 

etal 18 

• 

I.  Heldjurther,  That  it  is  a  cardinal  rule,  in  the  con- 
struction of  wills,  to  carry  into  eflPect  the  intention  of 
the  testator,  when  such  intention  violates  ho  law  of 
the  State,  and  as  the  testator  violated  no  law  of  the 
State  in  the  expression  of  his  iiUention,  in  regard  to 
his  slaves,  at  the  time  of  making  his  will,  and  as 
there  was  no  law  in  existence  at  the  time  of  his  death 
which  forbid  the  execution  oithai  intention^  the  same 
should  be  carried  into  effect  by  the  Courts.  The  will 
of  the  testator  was  valid  in  its  inception  (to-wit)  at 
the  time  it  was  made,  and  was  a  valid  will  at  the  time 
of  its  consummation  (to-wit)  at  the  time  of  the  testa- 
tor's death.     Ibid, 

w 

.  The  witnesses  to  a  will  must  subscribe  their  names, 
as  witnesses,  after  the  will  is  signed  by  the  testator. 
It  is  not  enough  that  they  acknowledge  signatures 
made  the  day  before  the  execution  of  the  will,  even 
though  such  signatures  were  in  the  presence  of  the 
testator,  if  in  fact,  the  will  was  not  ihen  signed  by  the 
deceased.  Duffie  et  al,,  vs.  Corridon , 122 

.  Sales  by  administrators  and  executors,  when  it  is  not 
otherwise  provided  by  will,  of  any  property  of  the 
estate,  except  annual  crops,  carried  to  market,  must 
be  at  public  outcry,  to  the  highest  bidder,  and  the 
purchaser  is  bound  to  see  that  the  administrator,  or 
executor,  is  apparently  proceeding  under  the  prescribed 
forms.     Neal  et  al.yVS,  Patten  363 

,  A  mere  direction  in  a  will,  that  the  executor,  as  soon 
as  practicable,  pay  the  debts,  does  not  authorize  the 
executor  to  sell,  much  less  to  sell  at  private  sale,  the 
effects  of  th«  estate  coming  into  his  hands.     Ibid. 

.  When  a  testator,  at  the  date  of  his  will,  had  a  wife 
and  a  son  and  daughter,  and  brothers  and  sisters  of 
both  the  whole  and  half  blood,  and  gave  in  his  will 
several  legacies  to  his  daughter  for  life,  and  at  her  death 
to  her  children,  and  if  she  died  childless,  then  to  bis 

Vol.  XL— 53. 


824  INDEX. 

(the  testator's)   "  heirs  of  the  fiill  blood/'  and  the 
daughter  died  childless  before  the  testator  : 

Heldf  If  that  the  legaciesdid  not  lapse  by  the  death 
of  the  daughter,  bat  went  to  the  testator's  "heirs  of 
full  blood.^ 

2.  That  by  the  phrase  'Oieirs  of  the  full  blood"  the 
testator  meant  his  statutory  heirs,  including  his  wife; 
but  if  it  should  86  happen  that  at  the  death  of  his 
daughter  childless,  his  statutory  heirs  should  be  his 
collateral  heirs,  then  he  intended  only  those  of  the 
whole  blood  to  take,  to  the  exclusion  of  those  of  the 
half  blood.     Oibbanetcd.^  vs.  Gibbon 56 

7.  Sectioff  2425  of  the  Code,  providing  that  "All  prop- 
erty acquired  subsequent  to  the  making  of  the  will 
shall  pass  under  it,  if  its  provisions  be  sufficiently 
broad  to  embrace  such  property,"  is  prospective  only, 
and  after  acquired  real  estate  does  not  pass  under 
wills  made  before  the  Code  went  into  operation,  even 
though  the  testator  did  not  die  till  afterwards.    Ibid. 

8.  When  there  is -a  legacy  of  the  income  of  ^50,000  00 
Charleston  city  stocks  to  a  widow  for  life,  in  lieu  and 
in  bar  of  dower,  the  widow  is  put  to  her  election  as 
to  the  legacy  or  dower  in  all  the  real  estate  of  which 
the  testator  dies  seized,  whether  said  real  estate  passes 
under  the  will  or  not.  If  she  elect  to  take  the  legacy, 
she  has  no  further  interest  in  the  real  estate,  either 
by  way  of  dower  or  by  way  of  a  child's  part  in  lieu  of 
dower,* and  this  whether  the  realty  passes  by  the  will 
or  not.     Ibid. 

9.  A  bequest  of  the  income  of  $50,000  00  of  Char- 
leston city  stock,  at  its  par  value,  is  a  bequest  of  the 
income  of  stock  of  the  nominal  value  of  $50,000  00 
and  not  of  the  income  of  $50,000  00  worth  of  such 
stock  at  its  market  value.     Ibid. 

10.  Where  there  was  a  legacy  in  a  will  "to  revert  to  the 
testator's  estate  and  then  over  to  his  daughter,"  in 
case  the  legatees  should  sue  to  compel  an  account  for 
the  testator's  acts  as  the  guardian  of  the  legatees,  and 
the  legatees  accepted  the  legacy  and  enjoyed  it  for  six 
years,  and  there  was  no  fraud  or  mistake  proven : 
Held,  that  the  legatees  are  estopped  from  suing  to 
compel  the  account.    Shivers  vs.  Gore  et  al.j 6*! 
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WITNESS. 

A  suit  was  instituted  on  a  note  hy  Nanc}r  Jackson^ 
administratrix  of  James  Jackson^  against  Bobert  H^ 
Jackson,  administrator  of  Alfred  Jackson,  and  on  the 
trial  thereof  Nancy  Jackson  w^s  offered  as  a  witness 
in  relation  to  certain  transactions  which  took  place 
after  the  death  of  the  respective  intestates^  •touching 
the  payment  of  the  note,  and  other  matters  connected 
therewith  :  Held,  that  Nancy  Jackson  was  a  compeLsrU 
witness  under  the  provisions  of  the  Code,  but  thatshe 
could  not  testify  as  to  any  facts  which  came  to  her 
knowledge  by  reason  of  the  confidential  relation  of 
husband  and  wife  during  her  coverture  as  the  wife  of 
the  intestate.     Jackson  vs.  Jackson 150 

In  cases  arising  under  the  Ordinance  of  1865,  for  the 
adjustment  of  Confederate  contracts,  either  party  may 
be  a  witness,  notwithstanding  one  of  the  contracting 
parties  is  dead.     Home  et  aL,  vs.  Young  et  ai., 193 

When  one  of  the  parties  to  an  original  contract  or 
cause  of  action  in  issue  or  on  trial,  is  dead,  or  when 
an  executor  or  administrator  is  a  party  to  any  suit  (m 
a  contract  of  his  testator  or  intestate,  the  administra- 
tor is  under  section  3798  of  the  Revised  Code,  a  com- 
petent witness,  although  the  other  party  is  not.  Mc- 
Intyre  vs.  Meldrim 490 

A  wife  is  a  competent  witness,  though  her  husband 
be  a  party,  but  she  cannot  give  evidence  of  any  fact 
which  she  acquired  by  virtue  of  the  confidential  rela- 
tions existing  between  her  husband  and  herself.  (R.) 
Ibid. 

When  there  is  a  suit  pending,  and  one  of  the  parties 
die,  and  the  controversy  is  submitted  to  arbitration, 
between  the  survivor  and  the  representative  of  the 
deceased,  and  there  is  an  issue  formed  in  the  Superior 
Court,  under  the  Statute  to  prevent  the  award  from 
being  made  the  judgment  of  the  Court,  the  surviving 
party  is  not  a  competent  witness  for  himself.  Cobb 
vs.  Morris  et  al., 671 

In  the  proceeding  against  Road  Commissioners  be- 
fore the  Superior  Court,  under  701st  section  of  the 
Code  (Act  of  1866),  for  neglect  of  duty,  it  is  error  in 
the  Judge  to  compel  the  oefendants  to  answer  under 
oath  questions,  the  answer  to  which  may  subject  them 
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to  a  fine,  forfeiture  or  penalty.     Bryan  d  cd,,  vs.  The 
State 6? 

See  Baxter  va,  Aberoromhiej 66 

See  Oontinuanoe,  4. 
See  Evidence^  2. 
See  With,  5. 

WORDS. 

Fraud,  Ilt.egality,  etc.    See  Gonstituiional  Law,  12. 

*    Head  Notes.    See  page 6' 

Heihs  and  Assigns.     Seepage 3- 

Heirs  of  Full  Blood.    See  Wills,  6. 

Income.    See  WiUs,  9. 

Justly  Indebted 5; 

WRIT  OF  ERROR. 

See  Bill  of  deceptions. 


ERRiLTj^. 


Page  128, 
130, 
1C3, 
204, 
263, 
299, 
322, 
344, 
350, 
591, 
G14, 
674, 


*to  late,"  should  be— too  late. 

*having,'*  should  be — to  have. 

*there  attached,"  should  be — then  attached. 

^made  out,"  should  be — make  oat. 

*lst  January,  1868,"  should  be— Ist  January,  1866. 

'of  still  of  force,"  should  be — is  otill  of  force. 

'most  give,"  should  be — must  give. 

'$125  00,"  should  be— $1,250  00. 

'1869,"  should  ber-1864. 

'$117  00,"  should  be— $117,000  00. 

'no  equity,"  should  be — equity. 

•or  some  one,"  etc.,  should  be — of  some  one. 
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